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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOUR
EASTERN DI VI SI ON
WLLI AM G CARTER,
Petiti oner,
No. 4:10-CV- 366- AGF

ALAN BLAKE,

N N N’ N N N N N N

Respondent .

ORDER AND NMEMORANDUM

This matter is before the Court upon the application of
WlliamG Carter for | eave to conmmence this action wi thout paynment
of the required filing fee. Upon consideration of the financia
information provided with the application, the Court finds that
petitioner is financially unable to pay any portion of the filing
fee. Therefore, the Court will grant petitioner |eave to proceed
in forma pauperis.

The 8§ 2254 petition

Petitioner, aresident at the Sex O fender Rehabilitation
& Treatnment Services ("SORTS') facility in Farm ngton, M ssouri,
filed the instant petition for a wit of habeas corpus under 28
US. C 8 2254. He clains that his civil conm tnment under M ssour
Revi sed Statute § 632.480 is prohibiting hi mfrombei ng detai ned at
the Fulton State Hospital, where he would like to be transferred.

Upon review of the petition, the Court finds no
i ndication that petitioner has previously presented his clains to
a Mssouri state court. In the absence of exceptiona

ci rcunstances, a state prisoner nust exhaust currently avail able
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and adequate state renedi es before invoking federal habeas corpus

jurisdiction. Braden v. 30th Judicial Crcuit Court of Kentucky,

410 U. S. 484 (1973). State renedies are ordinarily not considered
exhausted i f an individual may effectively present his claimto the
state courts by any currently avail able and adequate procedure.
The State of M ssouri provides habeas corpus relief for prisoners
in its custody. See Rev. Mo. Stat. 8§ 532.010 (1994), M ssouri
Suprene Court Rule 91.01; see also Haley v. Groose, 873 S.W2d 221,

223 (Mb. banc 1994) (prisoner may obtain state habeas corpus review
of prison conditions that constitute cruel and unusual puni shment;
mandanus appropriate wit to conpel prison officials to renove
prisoner fromadm ni strative segregation). As such, petitioner has
avai | abl e procedures that he nust exhaust.

Mor eover, notw t hstandi ng petitioner's failureto exhaust
avail abl e state renedies, this Court may deny an application for a
writ of habeas corpus on the nerits. See 28 U S. C. 8§ 2254(b)(2).
Petitioner's claimthat his civil comm tnent under M ssouri Revi sed
Statute 8§ 632.480 is prohibiting him from being detained at the
Fulton State Hospital does not rise to the level of a
constitutional deprivation andis legally insufficient to establish
a denial of rights secured under the Constitution or |laws of the

United States. See Bagley v. Rogerson, 5 F.3d 325 (8th Cr. 1993)

(allegation of state law violation, statutory or decisional, does
not, in itself, state claim under federal Constitution).

Petitioner’s confinenment at SORTS conports with Mssouri |aw



M ssouri Revised Statute 8§ 632.489.1 specifically authorizes the
transfer of a sexually violent predator "to an appropriate secure
facility," even including a county jail. Petitioner is not
constitutionally entitled to be transferred to a nental health
facility of his choice.

Ther ef or e,

| T 1S HEREBY ORDERED t hat petitioner's notion for |eave
to proceed in forma pauperis [Doc. #2] is GRANTED.

| T 1S FURTHER ORDERED t hat no order to show cause shal
issue to respondent at this time, because petitioner did not
exhaust available state renedies before invoking federal habeas
corpus jurisdiction, and his clains are not cognizable under 8§
2254, given that they are legally insufficient to establish a
denial of rights secured under the Constitution or |laws of the
United States.

I T IS FURTHER CORDERED that petitioner's notion for
appoi ntment of counsel [Doc. #4] is DEN ED as noot.

An appropriate order of dism ssal shall acconpany this
menor andum and or der.

Dated this 26th day of April, 2010.

/s/ Jean C. Ham |l ton
UNI TED STATES DI STRI CT JUDGE



