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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
QUANTRELL E. CODY,
Plaintiff,
V. No. 4:10CV671 HEA

ROBERT EBERT, et al.,

N N N N N N N N N

Defendants.

OPINION, MEM ORANDUM AND ORDER

This matter is before the Court upon the motion of plaintiff (registration no.
34120), aninmate at Western Missouri Correctional Center, for leaveto commencethis
action without payment of the required filing fee [Doc. #2]. For the reasons stated
below, the Court finds that plaintiff does not have sufficient funds to pay the entire
filing fee and will assess an initial partial filing fee of $30.91. See 28 U.S.C. 8
1915(b)(1). Furthermore, based upon areview of the complaint, the Court finds that
the complaint should be dismissed pursuant to 28 U.S.C. § 1915(e)(2)(B).

28 U.S.C. § 1915(b)(1)

Pursuant to 28 U.S.C. § 1915(b)(1), a prisoner bringing a civil action in forma
pauperis is required to pay the full amount of the filing fee. If the prisoner has
insufficient funds in his or her prison account to pay the entire fee, the Court must

assess and, when funds exist, collect an initial partial filing fee of 20 percent of the
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greater of (1) the average monthly depositsin the prisoner’ saccount, or (2) the average
monthly balance in the prisoner’s account for the prior six-month period. After
payment of the initial partial filing fee, the prisoner is required to make monthly
payments of 20 percent of the preceding month’s income credited to the prisoner’'s
account. 28 U.S.C. § 1915(b)(2). The agency having custody of the prisoner will
forward these monthly payments to the Clerk of Court each time the amount in the
prisoner’ s account exceeds $10, until the filing fee is fully paid. Id.

Plaintiff has submitted an affidavit and a certified copy of his prison account
statement for the six-month period immediately preceding the submission of his
complaint. A review of plaintiff’s account indicates an average monthly deposit of
$154.57, and an average monthly balance of $50.30. Plaintiff has insufficient fundsto
pay the entire filing fee. Accordingly, the Court will assess an initial partial filing fee
of $30.91, which is 20 percent of plaintiff’s average monthly deposit.

28 U.S.C. §1915(¢)

Pursuant to 28 U.S.C. § 1915(e)(2)(B), the Court must dismissacomplaint filed
informa pauperisif the action is frivolous, malicious, failsto state a claim upon which
relief can be granted, or seeks monetary relief from a defendant who is immune from
suchrelief. An actionisfrivolousif it “lacks an arguable basis in either law or fact.”

Neitzke v. Williams, 490 U.S. 319, 328 (1989). An action is malicious if it is
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undertaken for the purpose of harassing the named defendants and not for the purpose

of vindicating a cognizable right. Spencer v. Rhodes, 656 F. Supp. 458, 461-63

(E.D.N.C. 1987), aff'd 826 F.2d 1059 (4th Cir. 1987).

To determine whether an action fails to state a claim upon which relief can be
granted, the Court must engage in atwo-step inquiry. First, the Court must identify the
alegations in the complaint that are not entitled to the assumption of truth. Ashcroft
v. Igbal, 129 S. Ct. 1937, 1950-51 (2009). These include “legal conclusions’ and
“[t]hreadbare recitals of the elements of a cause of action [that are] supported by mere
conclusory statements.” 1d. at 1949. Second, the Court must determine whether the
complaint statesaplausible claimfor relief. 1d. at 1950-51. Thisisa“ context-specific
task that requires the reviewing court to draw on its judicial experience and common
sense.” |d. at 1950. The plaintiff is required to plead facts that show more than the
“mere possibility of misconduct.” 1d. The Court must review the factual allegations
in the complaint “to determine if they plausibly suggest an entitlement to relief.” 1d.
at 1951. When faced with alternative explanations for the alleged misconduct, the
Court may exercise its judgment in determining whether plaintiff’s conclusion is the
most plausible or whether it is more likely that no misconduct occurred. 1d. at 1950,
51-52.

The Complaint
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Maintiff bringsthisaction pursuant to 42 U.S.C. § 1983 alleging violations of his
civil rights during his incarceration at Farmington Correctional Center (“FCC”).
Named asdefendantsare: Robert Ebert (Investigator); Marvin Chapman (Correctional
Officer); Lindell Edmonds (Caseworker); Robert Warner (Correctional Services
Trainee); Robert Peura (Functional Unit Manager); Al Luebers (Superintendent);
Nancy Depauw (“civilian™); and Jeffrey Y oung (Corrections Classification Asst.).

Plaintiff, an African-American, alleges that he was disciplined by FCC
correctional employees, Ebert, Edmonds and Young, after he was accused of
“prostituting a white inmate.” Plaintiff complains that although he received a myriad
of discipline for the alleged wrongful conduct, including conduct violations, loss of
privileges and loss of personal property, several white inmates who were “similarly
situated” did not receive discipline. Plaintiff believes that defendants' actions were
racially discriminatory and in violation of the Equal Protection Clause. Plaintiff
additionally assertsthat defendants Luebers, Warner, Peura and Chapman were aware
of the “misconduct” by defendants Ebert, Edmonds and Y oung, but “ suborn[ed] their
colleagues wrongdoing.” Plaintiff lastly assertsthat “civilian” Nancy Depauw, acted
In “concert” with prison officials and falsely accused the plaintiff of extorting her for
money, resulting in “prison officials illegally confiscat[ing] the plaintiff's personal

finances.”



Discussion
The complaint is silent as to whether defendants are being sued in their official
or individual capacity. Where a “complaint is silent about the capacity in which

[plaintiff] issuing defendant, [adistrict court must] interpret the complaint asincluding

only official-capacity claims.” Egerdahl v. Hibbing Community College, 72 F.3d 615,

619 (8th Cir.1995); Nix v. Norman, 879 F.2d 429, 431 (8th Cir. 1989). Naming a

government official in his or her official capacity is the equivalent of naming the
government entity that employs the official, in this case the State of Missouri. Will v.

Michigan Dept. of State Police, 491 U.S. 58, 71 (1989). “[N]either a State nor its

officials acting in their official capacitiesare‘ persons’ under §1983.” 1d. Asaresult,
the complaint fails to state a claim upon which relief can be granted.

Accordingly,

IT IS HEREBY ORDERED that plaintiff's motion to proceed in forma
pauperis [Doc. #2] is GRANTED.

IT ISFURTHER ORDERED that the plaintiff shall pay aninitia filing fee of
$30.91 within thirty (30) days of the date of this Order. Plaintiff isinstructed to make
his remittance payable to “ Clerk, United States District Court,” and to include upon it:
(1) his name; (2) his prison registration number; (3) the case number; and (4) that the

remittance is for an original proceeding.



IT ISFURTHER ORDERED that the Clerk shall not issue process or cause
process to issue upon the complaint because the complaint is legally frivolous or fails
to state a claim upon which relief can be granted, or both.

An Order of Dismissal will accompany this Memorandum and Order.

Dated this 6th day of August, 2010.

HENRY EDWARD AUTREY
UNITED STATESDISTRICT JUDGE




