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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOURI
EASTERN DI VI SI ON

JAMES E. BAI LEY, )
Petitioner, g

V. g No. 4:10CVv727 FRB
TROY STEELE, g
Respondent . g

MVEMORANDUM AND ORDER

This matter is before the Court on Mssouri state
prisoner Janes E. Bailey's pro se petition for wit of habeas
corpus pursuant to 28 U . S.C. § 2254. All matters are pending
bef ore the undersi gned United States Magi strate Judge, w th consent
of the parties, pursuant to 28 U S.C. 8§ 636(c).

| . Procedural History

On March 9, 2005, a jury inthe Crcuit Court of the Gty
of St. Louis, Mssouri, convicted petitioner of one count of
Trafficking in the First Degree. Resp’t Ex. 78. On April 14,
2005, the trial court sentenced petitioner as a persistent offender
to twelve years’ inprisonnent. 1d. at 95-97. On May 2, 2006, the
M ssouri Court of Appeals affirnmed petitioner’s conviction and

sentence w thout discussion. State v. Bailey, 190 S.W3d 562 (M.

Ct. App. 2006) (order) (per curiam. Petitioner did not seek
transfer to the Mssouri Suprene Court. On June 6, 2005,
petitioner filed a tinmely pro se Rule 29.15 notion for post-

conviction relief, which was subsequently anended by appointed
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counsel and denied by the trial court after petitioner and his
trial counsel were deposed. Resp’'t Ex. Gat 3-8, 13-22, 50-60. On
April 28, 2009, the M ssouri Court of Appeals affirmed the decision

of the trial court. Bailey v. State, 281 S.W3d 927 (M. C. App.

2009) (order) (per curiam. Mandate issued May 21, 2009. Resp’'t
Ex. K The instant petition was received by the Court on April 26,
2010; petitioner verified that he placed the petition in the prison
mai ling system on March 19, 2010. Appl ying the prison nail box

rule, see Van Oman v. Purkett, 43 F. 3d 1201, 1202 (8th Gr. 1994),

the petition was tinely filed under 28 U S.C. 8§ 2244(d).*
In his petition, petitioner raises four clains for

relief:

Pursuant to 28 U.S.C. § 2244(d), a petitioner has one year
fromthe date his judgnment of conviction becones final within which
to file a petition for wit of habeas corpus. \Were, as here, a
M ssouri petitioner does not seek transfer to the M ssouri Suprene
Court after direct appeal, his judgnent becones final upon
expiration of the tinme within which to seek such discretionary
review, that is, fifteen days after the court of appeals issues its
opi ni on. Gonzal ez v. Thal er, Uus _ , 132 S. . 641 (2012);
M. S Q. R 83.02. Accordingly, petitioner’s judgnent of
conviction here becane final on May 17, 2006, fifteen days after
the M ssouri Court of Appeals affirnmed his conviction on direct
appeal . The one-year limtations period was tolled, however,
during the pendency of petitioner’s post-conviction proceedings,
that is, from June 6, 2005, through May 21, 2009. See Payne V.
Kemma, 441 F.3d 570, 572 (8th G r. 2006) (post-conviction relief
proceedings final on issuance of the nandate). Totaling the
thirty-five days between May 2, 2005, and June 6, 2005; and the 302
days between May 21, 2009, and the filing date of March 19, 2010,
337 days el apsed on the date the petition was placed in the prison
mai | i ng system thus making the petition tinely filed.
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Ground 1: That the trial court erred in failing to declare a
mstrial after sustaining an objection to the
prosecutor’s openi ng statemnent.

Ground 2: That the trial court erred in allow ng testinony
froma police officer that drugs were being sold
frompetitioner’s residence, because the testinony
was hearsay and irrel evant.

Ground 3: That the trial court erred in allow ng testinony
froma crimnalist as to the test results found by
anot her crimnalist.

Ground 4: That trial counsel was ineffective for failing to
call petitioner as a wtness and denying him his
right to testify on his own behal f.

In response, respondent contends that the clains raised in the
petition are without nmerit and shoul d be deni ed.
1. Exhaustion Anal ysis
A petitioner nust exhaust his state | aw renedi es before
the federal court can grant relief on the nerits of his clains in

a habeas petition. 28 U S.C. 8§ 2254(b)(1); O Sullivan v. Boerckel,

526 U. S. 838, 842 (1999). The Court nust first exam ne whet her the
federal constitutional dinensions of the petitioner’s clains have

been fairly presented to the state court. Smittie v. Lockhart, 843

F.2d 295, 296 (8th Cir. 1988); see also Boerckel, 526 U. S. at 848.

I f not, the petitioner may still neet the exhaustion requirenent if
there are no currently avail abl e non-futile state renedi es by which
he coul d present his clainms to the state court. Smttie, 843 F. 2d
at 296. Wien the petitioner’s clainms are deened exhausted because
he has no available state court renedy, the federal court stil

cannot reach the nerits of the claims unless the petitioner
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denonstrates adequate cause to excuse his state court default and
actual prejudiceresulting fromthe all eged unconstitutional error,
or that a fundanental m scarriage of justice would occur if the

Court were not to address the cl ai ns. Marti nez v. Ryan, u. S

, ., 132 S. Ct. 1309, 1316 (2012): Col eman v. Thonpson, 501

U.S. 722 (1991); Wainwight v. Sykes, 433 U.S. 72, 87 (1977);

Keithley v. Hopkins, 43 F.3d 1216, 1217 (8th G r. 1995); Stokes v.

Arnmontrout, 893 F.2d 152, 155 (8th G r. 1989). Before review ng
any clains raised in a habeas petition, the Court may require that
every ground advanced by the petitioner survive this exhaustion

analysis. Rhines v. Wber, 544 U S. 269 (2005). A review of the

record shows petitioner’s clains for relief to be exhausted because
petitioner properly raised the clains in state court upon which
they were determned on their nerits or summarily di sm ssed.
I11. Discussion
“I'n the habeas setting, a federal court is bound by the
AEDPA to exercise only limted and deferential review of underlying

state court decisions.” Lonmholt v. lowa, 327 F.3d 748, 751 (8th

Cr. 2003). Under this standard, a federal court may not grant
relief to astate prisoner unless the state court’s adjudi cation of
a claim“resulted in a decision that was contrary to, or involved
an unr easonabl e application of, clearly established Federal | aw, as
determ ned by the Suprenme Court of the United States,” or “was

based on an unreasonabl e determ nation of the facts in light of the
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evidence presented in the State court proceeding.” 28 U S.C. 8
2254(d).
A state court decisionis contrary to clearly established
Suprene Court precedent if “the state court arrives at a concl usion
opposite to that reached by [the] Court on a question of |aw or
decides a case differently than [the] Court has on a set of

mat eri al ly indistinguishable facts.” WIllians v. Taylor, 529 U. S.

362, 413 (2000). A state court decision is an unreasonable
application of clearly established federal law if it “correctly
identifies the governing |l egal rule but applies it unreasonably to
the facts of a particular prisoner’s case.” Id. at 407-08.
Finally, a state court decision involves an unreasonable
determ nation of the facts in light of the evidence presented in
the state court proceedings only if it is shown that the state
court’s presunptively correct factual findings do not enjoy support

in the record. 28 U S.C 82254(e)(1); Ryan v. darke, 387 F.3d

785, 790 (8th Gr. 2004).

A. G ound 1 - Prosecutorial M sconduct

I n ground one of the petition, petitioner argues that the
trial court erredinfailing to declare a mstrial after sustaining
an objection to the prosecutor’s opening statenent.

In his opening statenent, the prosecutor told the jury
that two police officers were going to “testify that they received

information froma confidential informant about drug activity” at



petitioner’s house. Resp’t Ex. A at 145-46. Def ense counse
obj ected and asked to approach the bench. [d. at 146. Def ense
counsel objected on the ground that hearsay discussion of the
confidential informant’s statenents was highly prejudicial and
violated petitioner’s right to confront w tnesses. 1d. The
prosecutor responded that he was not going any further and that it
went to subsequent conduct. Id. at 146-47. The court told the
prosecutor it did not want the officers tal ki ng about confidenti al
informants. 1d. at 147.

The court asked if defense counsel was requesting a
mstrial. 1d. at 148. Counsel explained that if the court were
sustaining the objection, that counsel would request a mstrial.
Id. The court denied the request, calling it an “oversized
remedy.” |d.

“Inmproper remarks by the prosecutor can violate the
Fourteenth Amendnent if they so infected the trial wi th unfairness
as to nmake the resulting conviction a denial of due process.”

Barnett v. Roper, 541 F.3d 804, 812 (8th Cr. 2008) (citation and

quotation omtted). Habeas relief should not be granted unl ess the
prosecutor’s remarks were “so inflammatory and so outrageous that
any reasonable trial judge would have sua sponte declared a
mstrial.” 1d. at 813 (citation and quotation omtted). “Relief

wll be granted only upon a showing of a reasonable probability



that the outcone would have been different but for the inproper
statenent.” 1d. (citation omtted).

Petitioner has not denonstrated a reasonabl e probability
t hat he woul d not have been convicted but for the prosecutor’s | one
comment about a confidential informant. O ficer WIff testified
that he watched petitioner’s house three or four tinmes and saw
activity consistent wwth the sale of narcotics, such as short term
visitors going up to the house, entering it, and |eaving shortly
after. Resp’t Ex. A at 152. The officers arrested petitioner at
the scene of the crine, and O ficer WIff observed petitioner drop
a bag containing crack cocaine, his wallet, and his identification.
Id. at 156-158. Oficer Scego testified that he also saw
petitioner drop the bag. 1d. at 208. This testinony is sufficient
initself for any reasonable juror to conclude that defendant was
trafficking in drugs. As a result, petitioner is not entitled to
habeas relief on ground one of the petition.

B. Gound 2 - Trial Court Error, Oficer Testinony

In ground two of the petition, petitioner argues that the
trial court erred in allowng testinmony froma police officer that
drugs were being sold from petitioner’s residence, because the
testi nony was hearsay and irrel evant.

As is stated above, WIff testified that he saw several
short termvisitors comng and going from petitioner’s residence

three or four tinmes in the week before the arrest. And the



of fi cers observed petitioner abandon a bag cont ai ni ng crack cocai ne
and his identification. These statenents were relevant to the
charged crine of drug trafficking, and the statenents were not
hear say because there were no out-of-court statenents. Moreover,
whet her evidence was adm ssible under M ssouri’'s evidence rules
does not create a federal constitutional issue that is cognizable

under the Court’s limted jurisdiction. Estelle v. MQiire, 502

US 62, 67 (1991). As a result, petitioner is not entitled to
relief on ground two of the petition.

C. Gound 3 - Trial Court Error, Confrontati on C ause

In ground three of the petition, petitioner argues that
the trial court erred in allowng testinony froma crimnalist as
to the test results found by another crimnalist. Specifically,
petitioner clains that the court erred in allow ng Margaret Owens
totestify about Joseph Steven's test results because the testinony
was hearsay and violated the Confrontation C ause.

During direct exam nation, defense counsel stipulated
that Omens was an expert qualified to test and anal yze whether a
substance is a controll ed substance. Resp’'t Ex. A at 244. Owens
testified as to the chain of evidence, including the fact that
Stevens was the first analyst to cone into contact with the
cocaine. ld. at 245-48. Ownens testified that Stevens had health
probl ens and that the Departnent avoi ded issuing himsubpoenas as

aresult. 1d. at 248. Defense counsel stipulated that Stevens was



an expert in testing and anal yzing controll ed substances. 1d. at
247.

At sidebar, defense counsel objected to the introduction
of Owen’s |ab notes on the basis that they were hearsay. Counsel
further clained that Onen’s | ab notes were prejudicial in that they
wer e not busi ness records and served to bol ster her testinony. [d.
at 251-52. The court overruled the objection. 1d. at 253.

Onens testified as to the tests she perfornmed and that
the tests confirnmed that the substance was cocai ne base. |d. at
253-54. She then weighed the cocaine base and found that it
wei ghed 7.49 granms. |d. at 245-55. Owmens further testified that
she made a | ab report, specifying her findings. |[d. at 256-58.
The report was introduced as a business record over defense
counsel’s continuing objection. 1d. at 259.

The prosecutor asked Omens if her findings were the sane
as Stevens’. 1d. at 260. Defense counsel objected “[f]or the sane
reasons.” Id. The court overruled the objection, and Omens
testified that Stevens had previously found that the substance was
cocai ne base. 1d. at 260.

Whet her the testinony regarding Stevens’ |ab report was
i nadm ssi bl e under M ssouri | aw does not present a cogni zabl e claim

i n habeas proceedings. See Estelle, 502 U S at 67. “A state

court’s evidentiary rulings can formthe basis for federal habeas

relief under the due process clause only when they were so

-O-



conspi cuously prejudicial or of such magnitude as to fatally infect
the trial and deprive the defendant of due process.” Parker v.
Bower sox, 94 F. 3d 458, 460 (8th Cir.1996). The inclusion of Ownens’
| ab report or the testinony regarding Stevens’ findings do not rise
to that level. Owens testified that she tested the substance and
that it was cocaine base. As a result, there is no due process
vi ol ati on.

Whet her Ownens’ testinony regarding Stevens' findings
violated the Confrontation Clause is a closer question. I n

Crawford v. WAshington, the Suprene Court held that out-of-court

statenents by witnesses that are testinonial are barred, under the
Confrontation Cause, wunless wtnesses are unavailable and
def endants had prior opportunity to cross-exam ne wtnesses. 541
U S 36, 54 (2004). Crawford did not hold that forensic | aboratory
reports were “testinonial,” although the Suprene Court |ater

applied Crawford to such reports. See Melendez-Diaz V.

Massachusetts, 557 U S. 305, 309-310 (2009) (adm ssion of

| aboratory reports via “certificates of analysis” violated the
Confrontation C ause because the certificates fell wthin the
“class of testinonial statenents” described in Crawford.);

Bullcoming v. New Mxico, 131 S. C. 2705, 2716-17 (2011)

(bl ood-al cohol analysis report, which certified that defendant’s
bl ood- al cohol concentration was well above the threshold for

aggravated driving while intoxicated under New Mexico |aw, and
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whi ch was introduced at trial through the testinony of an anal yst
who had not perforned the certification, was “testinonial” within
t he neaning of the Confrontation Clause.). \Whether petitioner is
eligible for relief on his Confrontation C ause clai m depends on
whet her “clearly established Federal |aw, as determ ned by the
Suprene Court of the United States,” at the tine petitioner’s
direct appeal was decided, dictated that the state courts were
required to find that the lab report prepared by Stevens was
“testinonial” under Crawford.

The Court of Appeals for the NNnth Grcuit faced a nearly

identical situation in Meras v. Sisto, 676 F.3d 1184 (9th Gr.

2012). In Meras, a |aboratory technician obtained bl ood sanples
fromthe petitioner’s jeans and determ ned that they contained the
DNA of the petitioner and the victim 676 F.3d at 1186. The
| aboratory technician was not available to testify at trial, so her
supervisor testified as to the contents of the report. 1d. The
defense objected on the basis that the testinony violated the
petitioner’s right to confront w tnesses against him Id. The
trial court overruled the objection, and the appellate court
affirmed. 1d.

The Ninth Grcuit stated that the supervisor’s testinony
“probably” violated the Confrontation C ause, but that petitioner
was not entitled to relief because the trial court’s ruling was not

contrary to “clearly established” federal law. 1d. at 1186-87.
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We nust first decide what constitutes clearly
establ i shed Federal |aw, as determ ned by the
Suprene Court of the United States, for
purposes of Meras’'s Confrontation C ause
claim Section 2254(d)’s backward-| ooking
| anguage requires an examnation of the
state-court decision at the tine it was made.
It requires federal courts to focus on what a
state court knew and did, so clearly
establ i shed Federal |aw includes only Suprene
Court decisions as of the tinme the state court
renders its decision.

Id. at 1187 (quotations and citations omtted).
At the time Meras’s judgnent becane final, Crawford had

been deci ded, but Ml endez-Di az and Bullconing had not. |d. The

Ninth Circuit rejected the petitioner’s contention that it could
rely on the |l ater cases because they were “dictated” by Crawford.
The petitioner argued that “lab reports are testinonial because
they' re produced in anticipation of litigation.” 1d. at 1188. But
the Ninth Circuit found that “Crawford didn’t “clearly establish”
such a rule.” 1d. The Ninth Grcuit’s reasoning is as foll ows:

The [Suprene] Court identified “[v]arious
formul ati ons” that had been offered to define
the “core class of ‘testinpbnial’ statenents.”
Crawford, 541 U.S. at 51, 124 S. C. 1354. One
of these formulations included statenments
“made under circunstances which would | ead an
obj ective witness reasonably to believe that
t he statenent woul d be available for use at a

later trial.” Id. at 52, 124 S. C. 1354
(internal quotation marks omtted). But the
Court did not adopt this formulation, or any
other. It left “for another day any effort to
spell out a conprehensive definition of
‘testinonial,’” and hel d only t hat ,

“Iw] hatever else the term covers, it applies
at a mninum to prior testinony at a
prelimnary hearing, before a grand jury, or
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at a for mer trial; and to police

interrogations.” |d. at 68, 124 S. C. 1354.
This left the term susceptible to a broad
range of reasonable applications. See

Yar borough v. Alvarado, 541 U S. 652, 664, 124
S. C. 2140, 158 L.Ed.2d 938 (2004). Indeed,
the Court acknow edged that its “refusal to
articulate a conprehensive definition [woul d]
cause interim uncertainty.” Crawford, 541
US at 68 n. 10, 124 S. C. 1354.

The guestion pr esent ed by Meras’ s
cl ai mwhet her forensic lab reports are
testinmoni al =was exactly one of those areas of
uncertainty.” Likely v. Ruane, 642 F.3d 99,
102 (1st Cir.2011). State and federa

appellate courts divided sharply over the
guestion until the Suprene Court resolved the
split in Melendez-Diaz, 129 S. C. 2527. Sone
courts held that forensic lab reports were
testinmonial. See State v. Johnson, 982 So. 2d
672, 679-80 (Fla. 2008) (conpiling cases).
Many ot hers di sagreed, and had rational bases
for doing so. For exanple, dicta in Crawford
explained that the Confrontation d ause
incorporated “those [hearsay] exceptions
established at the tinme of the founding. . . .
Most of the[n] covered statenents that by
their nature were not testinonial —+or exanple,
busi ness records. . . .” Cawford, 541 U S.
at 54-56, 124 S. C. 1354; see also id. at 76,
124 S. C. 1354 (Rehnquist, C.J., concurring
in the judgnment) (“To its credit, the Court’s
anal ysis of ‘testinony’ excludes at |east sone
hear say exceptions, such as business records
and official records.”). A nunber of courts
therefore held that forensic |ab reports were
nont estinonial because they qualified as
busi ness records. See, e.qg., United States v.
De La Cruz, 514 F.3d 121, 133 (1st G r.2008);
United States v. Ellis, 460 F.3d 920, 925-26
(7th Cr.2006); Pruitt v. State, 954 So.2d
611, 616 (Ala. Crim App.2006); Commonwealth
v. Verde, 444 Mass. 279, 827 N E. 2d 701, 705
(2005); State v. Forte, 360 N C 427, 629
S.E. 2d 137, 143 (2006); cf. State v.
Thackaberry, 194 Or. App. 511, 95 P.3d 1142,
1145 (2004). These courts identified nmateri al
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di fferences between business records and the
kinds of statenents Crawford held to be
testinmonial =prior testinony at a prelimnary
hearing, before a grand jury, or at a forner
trial” and “police interrogations.” Crawford,
541 U.S. at 68, 124 S. C. 1354. *“Anobng ot her
attri butes, business records are neutral, are
created to serve a nunber of purposes
inportant to the creating organization, and
are not inherently subject to manipul ation or
abuse.” Forte, 629 S.E. 2d at 143.

Courts further distinguished forensic |ab
reports from testinonial statements on the
ground that the fornmer are “not based on

specul ati on, opi ni on, or guesswork, but
instead [are] founded in scientific testing to
det erm ne t he physi cal and chem cal

conposition of the substance and t he anount or
gquantity of the substance.” Pruitt, 954 So.2d
at 617 (citing Verde, 827 N E. 2d at 705).
“Although the report is prepared for trial,
the process is routine, non-adversarial, and
made to ensure an accurate neasurenent.”
State v. Dedman, 136 N.M 561, 102 P.3d 628,

636 (2004). Unlike testinonial statenents,
| ab reports “are neutral, having the power to
exonerate as well as convict.” Forte, 629

S.E 2d at 143.

When the Suprenme Court eventually held that
forensic lab reports are testinonial, four
Justices vigorously dissented. Witing on
t heir behal f was Justice Kennedy, who was with
the mpjority in Cawford. Wile continuing to
believe Crawford was correctly decided, he
wote for the Ml endez-Di az dissenters that
the majority “swe[pt] away an accepted rule
gover ni ng t he adm ssi on of scientific
evi dence” that had “been established for at
|l east 90 years” and “extend[ed] across at
| east 35 states and six Federal Courts of
Appeal s.” Ml endez-Diaz, 129 S. C. at 2543
(Kennedy, J., dissenting). In the view of
Justice Kennedy and those who joined him
Crawford *“said nothing about scientific
analysis or scientific analysts.” Id. at
2555. Rat her, Crawford addressed “fornmal
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statenents nmade by a conventional w tness—ene
who has personal know edge of sone aspect of
the defendant’s guilt.” Id. at 2543. The
di ssenters saw cruci al differences between the
two: “First, a conventional wtness recalls

events observed in the past, while an
anal yst’ s report cont ai ns near - cont enpor aneous
observations of the test. An observation
recorded at the tinme it is made is unlike the
usual act of testifying.” 1d. at 2551.
“Second, an anal yst observes neither the crine
nor any human action related to it. Oten,

the analyst does not know the defendant’s
identity, nmuch | ess have personal know edge of
an aspect of the defendant’s guilt.” 1d. at
2552. “Third, a conventional w tness responds
to questions under interrogation. But
| aboratory tests . . . are not dependent upon
or controlled by interrogation of any sort. .

[ T] hey are [not] produced by, or with the

i nvol venent of , adver sari al gover nnent
officials responsible for investigating and
prosecuting crine.” Id. (internal citation

and quotation nmarks omtted).

We therefore have a case here where the state

court probably commtted constitutional error

but we are not free to correct it. This is the

nature and effect of AEDPA
Meras, 676 F.3d at 1188-90.

This Court agrees with and adopts the reasoning i n Meras.
The extensive di sagreenent anong the | ower courts about Crawford’s
reach denonstrates that the M ssouri courts did not unreasonably
apply clearly established federal law. The applicability of the

Confrontation Clause to lab test results was not clearly

established until Ml endez-Di az was decided in 2009. At the tine

petitioner’s conviction became final, no clearly established

-15-



Suprene Court precedent barred the adm ssion of forensic evidence
wi thout the in-court testinony of the forensic analyst. As a
result, petitioner is not entitledto relief on ground three of the
petition.

Further, the adm ssion of the report, if error, was
harm ess error in view of the fact that Omens testified about her
own exam nation of the substance and the results of her own
exam nati on. Further, the adm ssion of the Stevens’ report, in
such circunstances, would not have had a substantial or injurious
effect or influence in determning the jury's verdict, and
petitioner cannot show prejudice therefrom He is therefore not

entitled to relief here. Brecht v. Abrahanson, 507 U. S. 619

(1993) .

D. G ound 4 - Ineffective Assistance of Counse

In ground four of the petition, petitioner argues that
trial counsel was ineffective for failing to call himas a w tness
and denying himhis right to testify on his own behal f.

To prevail on a claim of ineffective assistance of
counsel, a habeas petitioner nmust show that 1) his counsel’s
performance was deficient, and 2) the deficient performance

prejudi ced his defense. Strickland v. Washington, 466 U S. 668,

687 (1984). 1In evaluating counsel’s performance, the basic inquiry
i s “whet her counsel’s assi stance was reasonabl e considering all the

circunstances.” 1d. at 688. The petitioner bears a heavy burden
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in overcomng “a strong presunption that counsel’s conduct falls
wi thin the wi de range of reasonabl e professional assistance.” [d.
at 689. To establish prejudice, petitioner “nust show that there
is a reasonabl e probability that, but for counsel’s unprofessional
errors, the result of the proceedi ng woul d have been different. A
reasonabl e probability is a probability sufficient to underm ne
confidence in the outcone.” 1d. at 694.

A crimnal defendant has a constitutional right to

testify in his or her own defense. Rock v. Arkansas, 483 U.S. 44,

49 (1987); United States v. Bernloehr, 833 F.2d 749, 751 (8th Gr.

1987). This right is derived fromthe Fourteenth Amendnent’s due
process clause, the Sixth Anmendnent’s Conpul sory Process C ause,
and the Fifth Anmendnment’s prohibition on conpelled testinony.
Rock, 483 U.S. at 51-53. “Because the right to testify is a
fundanmental constitutional guarantee, only the defendant is
enpowered to waive the right.” Bernl oehr, 833 F.2d at 751. A
defendant’s waiver of this right nust be made know ngly and
voluntarily. 1d. A know ng and voluntary wai ver of the right may
be found based on a defendant’s silence when his counsel rests
wi thout calling him to testify. Id. at 751-52. Under such
ci rcunst ances the defendant nust act “affirmatively” rather than
apparently “acquiescing in his counsel’s advice that he not
testify, and then later claimng that his will to testify was

overcone.” |d. (internal quotation omtted).
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In the instant case, when the defense rested, petitioner
did not informthe court that he wished to testify. Resp't Ex. A
at 288. At no tinme during the defense’'s case did petitioner tel
the court he wanted to testify. 1d. at 266-88. And petitioner did
not informthe court that he wanted to testify on his own behalf
when the court exam ned himafter the defense rested. [d. at 289-
92.

In a deposition prepared for his postconviction
proceedi ngs, petitioner testified that trial counsel told him he
had a right to testify at trial, but he said she never called him
to the stand. Resp’'t Ex. G at 38. He further testified that he
“kept interrupting the court, asking the judge, is ny | awer going
to let nme take the stand[?] The judge said, M. Bailey, don't
worry about it, she’'s going to put you on the stand if you need to
be on the stand.” Id. He clained that if he would have been
called to testify that he would have told the jury that he did not
have any drugs when he was arrested. 1d.

Petitioner’s counsel was al so deposed. She testified
that she had tried over twenty crimnal cases by the tinme she took
petitioner’s case. 1d. at 27. She testified that she expl ai ned
t he advant ages and di sadvantages of testifying to petitioner, and
that it was his decision whether he ultimately testified or not.

Id. She further testified that she asked petitioner if he wanted
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to testify both before trial and at the beginning of the defense’s
case, and she clains that he decided not to testify. [d. at 28-29.
The notion court denied relief on this claim finding
that petitioner’s deposition testinony was not credible and that
trial counsel’s testinony was credible. Id. at 59-60. The
M ssouri Court of Appeals affirnmed, giving deference to the notion
court’s credibility determ nation. Resp’'t Ex. J at 3.
Petitioner’s sel f-serving statenents during hi s
deposition are contradicted by the record. There is no indication
inthe trial transcript that petitioner ever interrupted the court
and asked to be allowed to testify. Rat her, petitioner did not
obj ect when the defense rested wthout calling himto testify. As
aresult, petitioner’s decision to waive his right to testify was

knowi ng and vol untary. See Bernloehr, 833 F.2d at 751-52. The

M ssouri Court of Appeals’ decision that trial counsel was not
i neffective was not contrary to, or an unreasonabl e application of,
clearly established federal law. Consequently, petitioner is not
entitled to relief on ground four of the petition.

Therefore, for all of the foregoing reasons,

| T 1S HEREBY ORDERED t hat petitioner’s petition for wit
of habeas corpus pursuant to 28 U. S.C. 8§ 2254 is dism ssed w t hout
further proceedings.

IT |IS FURTHER ORDERED t hat no certificate of

appeal ability shall issue in this cause i nasmuch as petitioner has
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failed to nmake a substantial showing that he has been denied a
constitutional right.

Judgnent shall be entered accordingly.

: o . ¢ o ST
-ﬂ”’jcf«( olecerhe ¢ *,:%,;{-f ol b

UNI TED STATES MAG STRATE JUDGE

Dated this 5th day of Septenber, 2013.
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