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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

KATHLEEN M. LYNCH, )
Plaintiff, ))
VS. )) Case No. 4:10-CV-01035NAB
MICHAEL J. ASTRUE, ))
Commissioner of Social Security, )
Defendant. ))

MEMORANDUM OPINION

This is an action under Title 42 U.S.C. § 405@y)judicial review of the final decision
of Michael Astrue (“Defendant™lenying the application for Dibaity Insurance Benefits under
Title 11 of the Social Security Act, 42 B.C. 88 401 - 434, filed by Kathleen M. Lynch
(“Lynch”). [Doc. 1]. Lynch filed a Brief in Support of the ComplairjDoc. 10] Defendant
filed a Brief in Support of the AnswefDoc. 15] Lynch filed a Reply.[Doc. 19] The parties
have consented to the jurisdarti of the undersigned United StaMagistrate Judge pursuant to
28 U.S.C. § 636(c)(1)[Doc. 16]

l.
PROCEDURAL HISTORY AND
FACTUAL BACKGROUND

On July 17, 2006, Lynch protectively filed application for Dsability Insurance
Benefits. (Tr. 98-102). Lynch’s claim wasrded on October 25, 2006. (Tr. 56-61). Lynch
timely filed a written request for a hearing byAaministrative Law Judge (“ALJ”). (Tr. 64).

The ALJ held a hearing on May 27, 2008. (Tr. 23-5B)e ALJ denied Lyrics application in a

decision dated June 11, 2008. (Tr. 10-22h April 8, 2010, the Appeals Council denied
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Lynch’s request for review. (Tr. 1-3). Ascty the decision of the AlLstands as the final
decision of the Commissioner.

At the time of the hearing, Lynch was foipe years old. (T25). She was married
with two children. (Tr. 29). She received a B.S. in Nursing in 1990, and worked as an RN
between 1990 and 1999. (Tr. 25, 135).

Il.
EVIDENCE BEFORE THE ALJ

A. Testimony at the Hearing

At the hearing, the ALJ heard testimony from Lynch, her husband and vocational expert
Vincent Stock (“VE”).

1. Lynch’s Testimony

Lynch testified that she had anxiety as acth{{Tr. 29). She began seeing psychiatrists
and taking medication for anxiety after shened seventeen orgkiteen years oldld. She
stated that she was “still akite do activities of daily living” ad work despite her anxiety. (Tr.
30). She testified that her aey condition improved with treatmeantil she fell from a tree in
1998. (Tr. 31). Lynch suffered a broken wristhe fall. (Tr. 26). She also claimed the fall
caused her mental problems.

Lynch stated that she was “lhg in the now” the first year @ the fall. (Tr. 33). She
felt “great” during that time and had no anxidiyt she could not remember what she going to
do or what she had just donkel. She would forget about what she had just talked about with
someone and frequentlydh#o repeat herselfld. Her anxiety returned around August of 1999.
(Tr. 34). She stated that her personality chdraged she stopped sociatig with people. (Tr.
35). Her anxiety preventedhehildren from having friends come to their home because it

“unnerved [her] to have anybody else in the house.”



Lynch stated that she suffered a “repeat head trauma” in a car accident in 1999. (Tr. 27).
She did not go to the emergency room or seeHical treatment immediately after the car
accident.Id. Lynch acknowledged that she did ne¢k any treatment between January of 2002
and April 2005.1d. She stated that she was “strictlyroadication at that point” and continued
to obtain refills. Id. She stated that she did not seektiment because she felt that her problems
were attributable to her diabetes diagnoais she didn’t realize it was related to her anxiety
disorder. Id.

Lynch testified that she has suffered nightraaiece she was raped at age fifteen. (Tr.
39). Her anxiety and nightmares increased aftefdien 1998. (Tr. 40). She stated that
doctors have “always” diagned her with depressiorid. She has thoughts about killing
herself. Id. She had urges to cut herself after the fall988. (Tr. 41). Lyne also testified that
she has obsessive traits such as checking arttecking the alarm clég¢ doors, and windows.
(Tr. 42). She stated this got a lot worse after the fdll.

Lynch suffered Bell’'s Palsy in 1999 and she testified that dhkag some problems
with the left side of her face asresult of Bell's Palsy. (T28). Lynch testified that her
hypertension is controlled by medication. (Tr. 29).

2. Lynch’s Husband'’s Testimony

Lynch’s husband testified that Lynch was “living in the now” after her fall. (Tr. 44). She
experienced short-term memory problems which affected her abilities to hold conversations and
complete tasks. (Tr.45). Lynch would forget to take laundry out of the washing machine and it
would have to be re-donéd. She did not have this problem before her fall. Lynch became
“very reclusive” after the fallld. Lynch began having trouble leaving the house. She could still
drive herself to the grocery store. (Tr. 46). Lynch would purchase the same item multiple times,

such as eight tubes of toothpaste or three or four deodotdntsynch stopped participating in



family outings. Id. Lynch’s husband also testified that Lynch experiences nightmares and does not
sleep through the night. (Tr. 47).
3. Vocational Expert's Testimony

The ALJ presented the following hypothetical to the VE:

“[W]e have a hypothetical claimant age 30 with an alleged date of onset with 16

years of education, same past work exgrere as Miss Lynch. It's been opined

this hypothetical claimant is alie lift and carryup to twenty pounds

occasionally, ten pounds frequently, stand or walk for six hours out of eight, sit

for six and, occasionally climb stairs or rasnpever ropes, ladders or scaffolds.

Should avoid concentrated exposuréaaards of unprotected heights. In

addition, this hypothetical claimant is alideunderstand, remember and carry out

at least simple instructions and non detilasks. Can respond appropriately to

supervisors and coworkers in a task omengetting or contact with others is

casual and infrequent, and should not work in a setting which includes constant or

regular contact witthe general public.”

(Tr. 48-49). The VE testified that this hypotheticaimant could not return to past relevant
work as RN. (Tr. 49). However, the VE testif that both housekeey and masker of semi-
conductor positions were examples of avadalibrk for a claimanivith the specified
restrictions. Id.

The second hypothetical posed to the VE inclutiedsame restrictions as the first except
the lifting requirements were changed to ten pounds occasionally and less than ten pounds
frequently. (Tr. 50). The VE testified thabsitions available for a claimant with those
restrictions included a night cledt a hotel and Bne fabricator. Id.

B. Medical Records

On June 3, 1998, Lynch began psychiatrictinemt with Dr. David Berland, M.D. (“Dr.
Berland”), for help with paniattacks and anxiety. (Tr. 352). Lynch informed Dr. Berland of a

past diagnosis of Asperger’'s Syndrome, flastkis and nightmares from a rape at age fifteen,

depression as a teenager, ongoing panic attankisncreasing anxiety. (Tr. 329-30). Dr.



Berland’s initial impression sluded Asperger’s Syndrome, gidraumatic stress disorder,
generalized anxiety disordenaadepression. (Tr. 331).

On average, Lynch sought treatment fidomBerland twice moimly during June, July
and August of 1998. (Tr. 349-52). On J&nd.998, Lynch reported she was drowsy but had
lower anxiety. (Tr. 351). On July 2, 1998, Lynch reported that she was doing well on her
medication, but noted that bothrimeghtmares and good dreams werere vivid. (Tr. 350). On
July 23, 1998, Lynch reported having a terriblghtiand that her anxietvorsened at nightld.
However, on August 20, 1998, Lynch reported to Dr. Berland that she was doing better. (Tr.
350-51).

On August 22, 1998, Lynch was admitted torigs-Jewish Hospital following a fifteen
foot fall from a tree. (Tr. 189). Her left wrigtas splinted due to evidence of a fracture, but all
studies performed during Occupational, Physacel Speech therapy consultations, as well as a
CT scan of the head and an x-ray of the cengpale, were negative and Lynch was discharged
on August 24, 1998 in a significantly improved conditidah.

Dr. Berland’s treatment notes dated Audks, 1998 indicated that Lynch was recovering
from a broken wrist and head injury sufferedha fall from the tree. (Tr. 349). Dr. Berland
also noted decreased cognitive chandds.Lynch did not return t®r. Berland until October 1,
1998. Id. On October 1, 1998, Dr. Berland noted thatch’s short term memory was better,
her response time from thought to muscle maset had increased, she was worrying less and
was concerned more about her husband than hetdelfynch did not see Dr, Berland again
until January 29, 1999d.

In February of 1999, Lynch was in a cacident, but she did not go to the emergency

room or seek medical treatment immediatelyrafie car accident. (Tr. 27). On March 5,



1999, Dr. Berland noted that Lynch had an ‘@@ating car accident” a month prior to the
evaluation. (Tr. 348). He notédat Lynch’s mood was up, shellstvas experiencing short term
problems but was doing well, and she wascurrently working as a nursé&d. On May 10,
1999, Dr. Berland’s notes indicate that Lynch washaving suicidal thughts, but her fatigue
and allergies were worse, and she wabrfgangry towards her husband. (Tr. 347-48).

On July 13, 1999, Lynch sought treatmemtrfograine headaches from Dr. Gerlyn
Friesenhahn, M.D. (“Dr. Friesenhahn”). (Tr. 288)r. Friensenhahn noted that Lynch’s mental
status, speech, language, and gait were nor(fal.284). Dr. Friensenhahn diagnosed Lynch
with chronic tension headachasd menstrual migrainesd. He recommended medication and
requested Lynch follow up if she had any benefit or side effédis.

On July 28, 1999, Lynch visited Richard W. Maack, M.D., with complaints of allergies
and nasal spray addiction. (Tr. 291). Dr. Maetommended Lynch to Dr. Michele Kemp for
her allergies.Id.

On August 9, 1999, Dr. Berland noted thatltlyach dwelled on her depression at times
but that she was planning a vacation to ikr (Tr. 347). On August 31, 1999, Dr. Berland
noted Lynch “[h]ad episode of feeling so baden suicide thoughts on vacation! [S]he was even
writing note!” Id. On October 15, 1999, Lynch reported feeling terrible and Dr. Berland
prescribed Prozac. (Tr. 346). On NovemBget999, Lynch visited Dr. Maack with complaints
of ear pain and facial weakness. (Tr. 287-88). Dr. Maack’s diagnosis was that Lynch’s
condition was “likely left Bell's Palsy.(Tr. 288). He prescribed Valtrexd.

On November 29, 1999, Lynch sought treattriom Gary M. Goodman, M.D. (“Dr.
Goodman”) for allergies. (Tr. 224-25). .OBoodman’s initial impression indicated multiple

drug allergies and possibleagise induced asthmad. Lynch was prescribed several



medications, however, no pulmonary study was ordelcedOn December 4, 1999, Dr. Berland
noted that Lynch was “so anxiousld. He also noted that Lyhdad suffered Bell's Palsyd.

On January 3, 2000, Lynch informed Dr. Bed that she was hang crying spells and
could not cope with thinggTr. 346). On January 28, 2000, Dr. Berland noted that Lynch’s
daily tension headaches were gone and hepbesl various medications. (Tr. 345). On
February 8, 2000, Dr. Berlandted that that Lynch feltmuch better” and could “focus [and]
concentrate.”(Tr. 344). Lynch did not see Dr. Berland again until July 11, 2@00.

On July 11, 2000, Dr. Berland’s treatment notes indicate that Lynch was redoing her
house which was “a lot of work.ld. She was also taking water aerobits. She mentioned to
Dr. Berland that she had gone to appg hour” social event that “went wellfd. Dr. Berland
also noted that Lynch was more anxiols. Dr. Berland prescribed Ritalin, Celexa, and
Klonopin. Id. On September 21, 2000, notes indicate lthath’s migraines returned and that
she had to stop her exercise classes because she was sickhe was also having problems
keeping her house clean and it wasrdliup with “tons of saved paperld. On October 30,
2000, it was noted that Lynch was healing okaynfeosurgery performed on her finger. (Tr.
343).

Lynch next saw Dr. Béand on January 3, 2001d. Lynch indicated that her energy
was too low to work and her headaches were barely under colctrdDr. Berland ordered her
to resume taking Prozaéd. Throughout February 2001, Lynch reported feeling anxious and
panicky and having trouble sleepinigl.

On August 7, 2001, Lynch complained of traal@aving her house and that some of her
medications were no longer workintd. She was experiencing panic and feeling sweaty and

short of breath. (Tr. 341)On August 15, 2001, Lynch wésleeping better, [having] no



nightmares [and her] moods were stablel” Lynch did not return to Dr. Berland until January
16, 2002.1d. Treatment notes from this visit irdite that Lynch was€ling aggressiveld.

She also reported to Dr. Berland that she §gldleout” or disassociatedhile driving to Six

Flags. Id. Dr. Berland recommended that Lynch “talk to a yoga teacher,” he did not prescribe
any medication.ld. Lynch did not returmo Dr. Berland until 20051d. Lynch testified at the
administrative hearing that during thispgshe managed her condition with medication
prescribed by Dr. Berland and her primary care physicians. (Tr. 28).

The record contains volunous treatment notes from various doctors from June of 2004
through 2008. The records show that Lynch re-estsiidid treatment with Dr. Berland in April
of 2005 and routinely sought treatment frbim through 2008 for increased anxiety, panic
attacks, depression, confusion, and problems edgtitentration. (Tr. 333-41). Lynch also
sought treatment from a number of neuraagspecialists, albf which noted normal
neurological findings.See(Tr. 282); (Tr. 312); (Tr. 219); (Tr. 587).

On January 25, 2008, Dr. Berland opined thatch was unable to work at that time
because she was unable to concentrate, focustbetian, read social cues or complete solitary
tasks in an appropriate amountiofie. (Tr. 484). He stateddh“[tlo reasonable degree of
medical certainty, based on her gstric conditions, | believe thals. Lynch is unable to work
and will never be able to work.Id.

On May, 22, 2008, Dr. Berland completed a MatiAssessment form detailing Lynch’s
mental ability to do work related activities. r(743-44). Dr. Berland rated Lynch’s ability to
follow work rules, relate to co-workers, desth the public, use judgment, interact with

supervisors, deal with work stressors, functimtependently and maintagoncentration in the

! As discussed in more detail below, the Court finds most of these treatment notes to be ibvetzussd the
records do not relate to Lynch’s condition as it existed on or before her date last insured, March 31, 2004.



range of “poor to none.” (Tr. 743). He rateghch’s ability to carryout simple, complex or
detailed job instructions in theange of “poor to none.” (Tr. 744He also rated Lynch’s ability
to behave in an emotionally stable manner, rgdagelictably in socialigiations and demonstrate
reliability in the range of “poor to noneld. Dr. Berland noted uncontrolled crying spells,
racing thoughts, memory deifis, excessive worry and parattacks as support of his
assessment. (Tr. 743-44).

On May 23, 2008, Dr. Berland again submittecbpmion that Lynch could not work.
(Tr. 741-42). In this opinion he noted thatch’s mental functioning fluctuates and is
unpredictable, therefore Lynchowld be unable to know when siweuld be able to show up for
work. (Tr. 741). Dr. Berland opined that Lynchhoat remember or follow instructions, at times
can be around no one due to her anxiety, shdikastions of reality and may believe that
others are menacing, and she has episodesiaf track of time. (Tr. 741-42).

He stated, “[o]verall, to a reasable degree of medical certgint believe that Ms. Lynch has
been unable to work since 1998.” (Tr. 742).

On June 2, 2008, Dr. Berland provided gpmesse to the Administrative Law Judge’s
request for additional information. (Tr. 745). stated that the basis for his belief that Lynch
could not work prior to Januady6, 2002 was found in treatment noiedicting “house cluttered
with tons of paper” on September 21, 2000, “atxpersists - panicy [sic] around 3 pm” on
February 1, 2000, and “phased out - dissociafed highway 44] to 6 flags” and January 16,
2002. 1d. Dr. Berland found these descriptionsaofivity to reflect a worsening anxiety
disorder: the clutter indicates ahsessive-compulsive form of aeky, then there is evidence of
discrete panic attacks, anddily the anxiety begues so severe that Lynch dissociatieks.

However, Dr. Berland also conceded that Lydid not seek treatmeafter her January 16,



2002 session until April 15, 20053d. Dr. Berland also conceded that his documentation lacked
severity scales. (Tr. 755).

C. Reports

On September 4, 2006, Lynch’s husband deted a Third Party Function Report and
indicated that Lynch was limited with liftingtair-climbing, understanding, squatting, kneeling,
talking, following instructions, seeing, completing tasks, walking, memory, and concentration.
(Tr. 156) He noted that Lynch wakes up dupdm and nightmares between the hours of 3:30
and 5:00 a.m. and sometimes sleepwalks. 138). He also indated that Lynch had
difficulties with chores, problems with organizati distraction, and confusion, and her inability
to go out alone contributed to confusimnfugue states. (Tr. 159).

[I.
ALJ DECISION

The ALJ found that Lynch last met the insustatus requirements of the Social Security
Act on March 31, 2004 and that through that datech had the severe impairments of anxiety,
diabetes mellitus, and obesitid. The ALJ determined thatybhch’s migraines, hypertension,
asthma, allergies, and rheumatoid arthritis weresevere impairments. (Tr. 15-16).

The ALJ found that Lynch did not have iampairment or combination of impairments
that met or equaled the severity of an impairtme the Listings. (Tr. 16). He found that
Lynch’s allegations reganay the intensity, persistence anditations of her symptoms were not
credible and that the opinion of Lynch’s tiieg physician was unreliable and contradictory.
(Tr. 18, 20).

The ALJ found the Lynch had the RFC to penf “light work asdefined in 20 C.F.R.
404.1567(b) except that she was unablelimb ropes, ladders, scaffolds and could only climb

stairs and ramps occasionally and she had talaancentrated exposure to hazardous heights.

10



In addition, due to moderately impaired attiés of daily living, social functioning and
concentration, persistence and pace, the claimant was limited to jobs involving simple
instructions and non-detailed tasks. She wagdato occasional intecéion with supervisors
and co-workers and with no regular contact whth public.” (Tr. 17). He found that the
medical evidence in the record failed to suppamtore restrictive resi@lifunctioning capacity.
(Tr. 19).

The ALJ found that Lynch was unable to perform past relevant work, but retained the
ability to perform work other which existed irgsificant numbers in the national economy. (Tr.
20-21). Therefore, the ALJ found thatrich was not disabled. (Tr. 21).

V.
LEGAL STANDARDS

Under the Social Security Act, the Commissioner has established a five-step process for
determining whether a person is disab@IC.F.R. 88 416.920, 404.1529. “If a claimant fails
to meet the criteria at any stigpthe evaluation of disability, th@ocess ends and the claimant is
determined to be not disabled.Goff v. Barnhart421 F.3d 785, 790 (8th Cir. 2005) (quoting
Eichelberger v. Barnhay390 F.3d 584, 590-91 (8th Cir. 2004)i this sequential analysis, the
claimant first cannot be engaged in “substantiaifghactivity” to qualify for disability benefits.
20 C.F.R. 88 416.920(b), 404.1520(b). Second, the aimast have a severe impairment. 20
C.F.R. 88 416.920(c), 404.1520(c). eT8ocial Security Act defines “severe impairment” as
“any impairment or combination of impairments which significantly limits [claimant’s] physical
or mental ability to do basiwork activities ... .”Id. “The sequential evaluation process may be
terminated at step two only when the claimaimhpairment or combination of impairments

would have no more than a minimal impact on [his or] her ability to wdPlage v. Astrue484

11



F.3d 1040, 1043 (8th Cir. 2007) (quoti@gviness v. Massanai250 F.3d 603, 605 (8th Cir.
2001).

Third, the ALJ must determine whether tt@imant has an impairment which meets or
equals one of the impairments listed ia fRegulations. 20 C.F.R. 88 416.920(d), 404.1520(d);
Part 404, Subpart P, Appendix 1. If the claintzag one of, or the medical equivalent of, these
impairments, then the claimant is per se dsdblithout consideration of the claimant’s age,
education, or work historyld.

Fourth, the impairment must preverdiohant from doing past relevant wdrk20 C.F.R.

88 416.920(e), 404.1520(e). At thisgstéhe burden rests with theaohant to establish his or

her Residual Functional Capacity (“RFC'3teed v. Astryée24 F.3d 872, 874 n.3 (8th Cir.
2008). See alsdichelbergey 390 F.3d at 590-9Masterson v. Barnhar863 F.3d 731, 737

(8th Cir. 2004). RFC is defined as what th@mant can do despite his or her limitations, 20
C.F.R. 8 404.1545(a), and includes an assessme@htysical abilities and mental impairments.
20 C.F.R. § 404.1545(b)-(e). The ALJ will reviewlaimant’s RFC and the physical and mental
demands of the work the claimant has dorghénpast. 20 C.F.R. § 404.1520(f). If it is found
that the claimant can still perin past relevant work, the claimant will not be found to be
disabled.Id.; 20 C.F.R. § 416.920(a)(4)(iv). If the at@ant cannot perform past relevant work,
the analysis proceeds to Step V.

At the fifth and last step, the ALJ considdrs claimant’'s RFC, age, education, and work
experience to see if the claimant can makadjostment to other work. 20 C.F.R. §

416.920(a)(4)(v). If itis found that the claimaainnot make an adjustment to other work, the

2 “Past relevant work is work that [the clainthhas done within the past 15 years, that was
substantial gainful activityand that lasted long enough for [@tlaimant] to learn how to do it.”
Mueller v. Astrue561 F.3d 837, 841 (8th Cir. 2009) (citing 20 C.F.R. § 404.1560(b)(1)).

12



claimant will be bund to be disabledd. See als@0 C.F.R. § 416.920(g). At this step, the
Commissioner bears the burderfpoove, first that the claimant retains the RFC to perform
other kinds of work, and, second that other waxists in substantial numbers in the national
economy that the claimai#t able to perform.”Goff, 421 F.3d at 790\evland v. Apfel204 F.3d
853, 857 (8th Cir. 2000). The Commissioner npisti/e this by substantial evidend@/arner v.
Heckler, 722 F.2d 428, 431 (8th Cir. 1983).

If the claimant satisfies all of the critew&the five-step sequéal evaluation process,
the ALJ will find the claimant to be disabletiThe ultimate burden of persuasion to prove
disability, however, remains with the claimantd. See also Harris v. Barnhar856 F.3d 926,
931 n.2 (8th Cir. 2004) (citing 68 Fed. Reg. 51153, 51155 (Aug. 26, 2003)).

This court reviews the decision of the AioJdetermine whether the decision is supported
by “substantial evidence” in the record as a wh&ee Smith v. Shalald1 F.3d 715, 717 (8th
Cir. 1994). “Substantial evidence is less thgmreponderance but ina@ugh that a reasonable
mind would find it adequate to supptinie Commissioner’sonclusion.” Krogmeier v.
Barnhart 294 F.3d 1019, 1022 (8th Cir. 2008¢e also Cox v. Astrud95 F.3d 614, 617 (8th
Cir. 2007). Therefore, even if a court finds ttiadre is a preponderance of the evidence against
the ALJ’s decision, the ALJ’s decision mustdférmed if it is supported by substantial
evidence.Clark v. Heckler 733 F.2d 65, 68 (8th Cir. 1984). Bhand v. Bowen861 F.2d 533,
535 (8th Cir. 1988), the Eighth Cirit Court of Appeals held:

[tihe concept of substantial evidence is something less than the weight of the

evidence and it allows for the possibildfdrawing two inconsistent conclusions,

thus it embodies a zone of choice withihich the Secretary malecide to grant

or deny benefits without beirgyibject to reversal on appeal.

As such, “[the reviewing court] may not reverserely because substantial evidence exists for

the opposite decision.Lacroix v. Barnhart465 F.3d 881, 885 (8th Cir. 2006) (quoti@hnson

13



v. Chater 87 F.3d 1015, 1017 (8th Cir. 1996)). Simiathe ALJ decision may not be reversed
because the reviewing court would/badecided the case differentliirogmeier 294 F.3d at
1022.

It is not the job of the distit court to re-weigh the evidenoe review the factual record
de novo.Cox 495 F.3d at 617Guillams v. Barnhart393 F.3d 798, 801 (8th Cir. 2005).
Weighing the evidence is a functiontbé ALJ, who is the fact-findeMMasterson v. Barnhayt
363 F.3d 731, 736 (8th Cir. 2004) (citiBgnskin v. Bower830 F.2d 878, 882 (8th Cir. 1987).
The factual findings of the ALJ are conclusi’feupported by substaat evidence. See 42
U.S.C. 8§ 405(g). The districburt must simply determine wther the quantity and quality of
evidence is enough so thatemsonable mind might find it equate to support the ALJ’s
conclusion.Davis v. Apfel239 F.3d 962, 966 (8th Cir. 2001) (citiMgKinney v. Apfel228
F.3d 860, 863 (8th Cir. 2000)).

To determine whether the Commissiondinsl decision is gpported by substantial
evidence, the Court is requiredrieview the administteve record as a wheland to consider:

(1) The findings of credibility made by the ALJ;

(2) The education, background, worlktairy, and age of the claimant;

(3) The medical evidence given byethlaimant’s treating physicians;

(4) The subjective complaints of pain ahescription of the claimant’s physical
activity and impairment;

(5) The corroboration by third partiestbie claimant’'s physical impairment;

(6) The testimony of vocational expebased upon proper hypothetical questions
which fairly set forth the claimant’s physical impairment; and

(7) The testimony of consulting physicians.

14



Brand v. Sec’y of Dept. of Health, Educ. & Welf&23 F.2d 523, 527 (8th Cir. 198@Qruse v.
Bowen 867 F.2d 1183, 1184-85 (8th Cir. 1989). Aduhtlly, an ALJ’'s decision must comply
“with the relevant legal requirementsFord v. Astrue518 F.3d 979, 981 (8th Cir. 2008).

The Social Security Act defines disabilitytag “inability to engge in any substantial
gainful activity by reason ofry medically determinable physicimpairment which can be
expected to result in death orsHasted or can be expectedast for a continuous period of not
less than 12 months.” 42 U.S.C. 8§ 4)(@((A); 42 U.S.C. § 423(d)(1)(A).

“While the claimant has the burden of provihgt the disability results from a medically
determinable physical or mental impairmentedi medical evidence of the cause and effect
relationship between the impairment and the degfetimant’s subjective complaints need not
be produced.”Polaski v. Heckler739 F.2d 1320, 1322 (8th Cir. 1984) claimant's subjective
complaints may not be disregarded solely becthesebjective medical evidence does not fully
support them.Id. The absence of objective medical evideisgeist one factor to be considered
in evaluating the claimant’s credibility and complainid. The ALJ must fully consider all of
the evidence presented relating to subjectivepaints, including the claimant's prior work
record, and observations by thpdrties and treating and exanmgiphysicians relating to such
matters as:

(1) the claimant’s daily activities;

(2) the subjective evidenad the duration, frequency, and intensity of the
claimant’s pain;

(3) any precipitating oaggravating factors;
(4) the dosage, effectiveness, ardesffects of any medication; and

(5) the claimant’s furtconal restrictions

15



Id. The ALJ must make expres®dibility determinations and set forth the inconsistencies in
the record which cause him to reject the claimant’s complaislams 393 F.3d at 802;
Masterson363 F.3d at 738. “It is not enough that teeard contains incorstencies; the ALJ
must specifically demonstrate thatd¢mnsidered all of the evidenceld. (citing Butler v. Sec’y
of Health & Human Servs850 F.2d 425, 429 (8th Cir. 1988)). The ALJ, however, “need not
explicitly discuss eacRolaskifactor.” Strongson v. Barnhar861 F.3d 1066, 1072 (8th Cir.
2004); ®e also Steed24 F.3d at 876 (citingowe v. Apfel226 F.3d 969, 972 (8th Cir. 2000)).
The ALJ need only acknowledge and consider those faditbrsAlthough credibility
determinations are primarily for the ALJ and na tourt, the ALJ’s credibility assessment must
be based on substantial eviden&autio v. Bowen862 F.2d 176, 179 (8th Cir. 1988)jllbrook
v. Heckler 780 F.2d 1371, 1374 (8th Cir. 1985).

To satisfy the Commissioner’s burden, theitesny of a vocational expert may be used.
An ALJ posing a hypothetical to a vocational expernot required to include all of a claimant’s
limitations, but only those wth he finds credibleGoff, 421 F.3d at 794 (“[T]he ALJ properly
included only those limitations supported bg tlecord as a whola the hypothetical”)Rautiq
862 F.2d at 180. Use of the Medical-Vocational @lireks is appropriate if the ALJ discredits
the claimant’s subjective complaintspdin for legally sufficient reason®aker v. Barnhart
457 F.3d 882, 894-95 (8th Cir. 200&arlock v. Sullivan902 F.2d 1341, 1343 (8th Cir. 1990);
Hutsell v. Sullivan892 F.2d 747, 750 (8th Cir. 1989).

V.
DISCUSSION

Lynch raises four points @frror in arguing that the AL's decision is not supported by
substantial evidence. First, Lynch claims &LJ committed legal error in failing to make

specific findings regarding her phgal limitations in the determination of her RFC and that the
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RFC finding is not supported by substantiablemce. Second, Lynch contends the ALJ
improperly rejected the opinion of her treatpigysician. Third, Lynch argues the ALJ failed to
make specific findings regarding her depressand Asperger’'s Syndrome. Fourth, Lynch
claims the ALJ failed to discuss, analyzed anake a credibility dermination regarding
testimony from her husband. The court will adgdreach point of error iine order presented.

As an initial matter, the Counotes that a claimant is eligible for disability insurance
benefits “where she demonstrates disabilityopbefore the last date for which she [was]
insured.” Sneed v. Barnhar14 Fed.Appx. 883, 884 (11th Cir. 2006) (per curiam)
(unpublished) (citing 42 \$.C. § 423(a)(1)(A) (2005%ee alsd-owler v. Bowen866 F.2d 249,
252 (8th Cir. 1989) (disability must be evaluatedfihe date last insured). Lynch’s last date
insured was March, 31, 2004. Therefore, in orddetentitled to disability insurance benefits,
she is required to show the existenca alisability on or before March 31, 2008ee Snee@14
Fed.Appx at 884.

A. Determination of Lynch’'s RFC

Lynch claims the ALJ erred by expressing her RFC in terms of “light work” and failing
to make specific findings regarding limitais on lifting, carrying, pushing, pulling, sitting,
standing, and walking. Lynch fim&r claims the RFC assessment is not supported by substantial
evidence. The Court disagrees.

“The RFC ‘is a function-by-function assessmased upon all of thelevant evidence
of an individual’s ability todo work-related activities.’Masterson363 F.3d at 737 (quoting
SSR 96-8p). Itis the claimantairden to establish her RF@I. It is the ALJ’s responsibility
to determine the claimant’'s RFC based on #divant evidence, including medical records,

observations of treating physiciaasd the claimant’s own descriptis of his or her limitations.
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Pearsall v. Massanar274 F.3d 1211, 1217 (8th Cir. 2001). el must specifically set forth
the claimant’s limitations, both physical and nenand determine how those limitations affect
the claimant’s RFCPfitznerv. Apfel,169 F.3d 566, 568 (8th Cir. 1999). Although the ALJ
bears the primary responsibiliiyr assessing a claimant’'s RFGskd on all relevant evidence, a
claimant’s RFC is a medical questioHutsell v. Massanayi259 F.3d 707, 711 (8th Cir. 2001)
(citing Lauer v. Apfel245 F.3d 700, 704 (8th Cir. 2001)). eFbfore, an ALJ is required to
consider at least some supporting evice from a medical profession&ee Lauer245 F.3d at
704 (some medical evidence must support the detation of the claimant’'s RFC). An RFC
determination made by an ALJ will be upheld if it is supported by substantial evidence in the
record. See Cox v. Barnhart71 F.3d 902, 907 (8th Cir. 2006).

Here, the ALJ found that Lynch had the RF@éoform light work except that she was
unable to climb ropes, ladders, scaffolds anddatonly climb stairs and ramps occasionally; she
had to avoid concentrated exposure to hazarteights; she was limited to jobs involving
simple instructions and non-dé¢al tasks; and she was limiteddocasional intection with
supervisors and co-workers andnegular contact with the publiqTr. 17). Lynch takes issue
with this finding because she contends thel Alditially expressed her RFC in terms of an
exertional category and failed to make fimg regarding lifting, carrying, pushing, pulling,
sitting, standing, and walking.

SSR 96-8p states that the RFC should notxpeessed initially in terms of an exertional
category.SeeSSR 96-8p. However, it is well estabksl that “an arguable deficiency in
opinion-writing technique does notow@re [the court] to set aside an administrative finding when
that deficiency had no beng on the outcome.Robinson v. Sullivar856 F.2d 836, 841 (8th

Cir. 1992) (internal quotation omittedjee also Owen v. Astrugb1 F.3d 792, 801 (8th Cir.
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2008). Here, the ALJ's initial reference to Lywe “light work” RFC was made in the heading
of the section in which the ALJ examinkgnch’s RFC. Following the heading, the ALJ
engaged in a thorough, three-page discussioreofvidence used to determine the RFC. As
discussed in more detail belpthe Court finds substantielidence supports the overall RFC
determination. Therefore, the ALJ’s “deficigna opinion-writing techique” had no bearing
on the outcome of the cas8ee Robinsqrd56 F.2d at 841.

Similarly, Lynch’s argument regarding tAé¢.J’s failure to make findings regarding
lifting, carrying, pushing, pulling, sitting, standirepd walking also fails. Although it is
preferred that an ALJ make sjfecfindings as to each functioan ALJ’s failure to make such
findings does not necessarily indicate thatAhd overlooked the functions for which he does
not make specific findingsSee Depover v. BarnhaR49 F.3d 563, 567 (8th Cir. 2003). In
Depover the court determined that the record magtain evidence from which a court may find
that the ALJ made implicit findings regardinghfitions not specifically mentioned in the RFC
determination.ld. In determining that the ALJ “implicitly found” that the claimant was not
limited in the functions ofitting, standing, and walking, tH@epovercourt relied on the fact that
“all of the functions that the ALspecifically addressed in the RFC were those in which he found
a limitation, thus giving [the court] some reagorbelieve that those functions that he omitted
were those that were not limitedli. Thecourt also noted that the hytpetical posed to the VE
included limitations on sitting, standing, and walkind. The court therefore concluded that
“the ALJ did not simply overlook #hpossibility that [the clainmd] was limited in the functions
of sitting, standing, or walking when he stated his RFA@.”

Here, likeDepover all of the functions addressed by the ALJ in the RFC determination

are those in which the ALJ found a limitation. Also, lixepover the hypothetical posed by the
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ALJ to the VE included most of the functionsialinLynch claims the ALJ failed to consider.
The first hypothetical posed by the ALJthe VE included the following statement:

It's been opined this hypothetical claimasmable to lift and carry up to 20 pounds

occasionally, 10 pounds frequently, stand or walk for six hours of eight, sit for

six, and occasionally climb stairs and rampesyer ropes, ladders or scaffolds. . . .
(Tr. 75-76). In the second hypothetical, the AdW@ered the lifting requirements to “ten pounds
occasionally, [and] less than ten pounds frequentih& other specifications remained the same
as the first hypothetical. (Tr. 77). The hypotbais therefore indicateahthe ALJ considered
the functions of lifting, carmpg, sitting, standing, and watlg, and did not overlook those
functions in making the RFC determinatioBee Depovei349 F.3d at 567. Also, in analyzing
the severity of Lynch’s rheumatoid arthritisetALJ noted that “theris no convincing evidence
in the record indicating any sidmant physical limitations assated with possible rheumatoid
arthritis.” (Tr. 43). This is further evidenteat the ALJ considered all of Lynch’s physical
limitations. The Court therefolmlieves the ALJ implicitly found that Lynch was not limited in
the functions of, carryingjting, standing, and walkingSee Id

The Court finds no indication in the recdltt the ALJ consided the functions of
pushing and pulling. However, Lynch claimibat her ability to work was limited by
“[clomplications from [a] head injury and mental illnes$Seg(Tr. 132). She did not allege any
physical limitations in her disdliy report and she did not mgon any physical limitations
during the hearing before the ALJ. FurtHgmch points to no evidence in the record that
establishes that she was limited in her abilittesush and pull before hdate last insured.
Therefore, the Court finds that the ALJ’s failtoeaddress pushing and pulling did not affect the

determination and does not warrant reverSale Robinsqrds6 F.2d at 841 (Arguable

20



deficiency in opinion-writing tehnique does not require reversal when that deficiency had no
bearing on the outcome).

Lynch also argues that the ALJ’'s RFC detmation is not spported by substantial
evidence in the record as a whole. Agaie, RFC determination is an assessment of an
individual’'s ability to do work-related activitiesesMasterson 363 F.3d at 737, and is a
medical questiorSee Hutsell259 F.3d at 711 (citation omitted). tims case, the focus is not on
Lynch’s current ability to do work-related actieis, but rather on her ability to do work-related
activities as of March 31, 2004er date last insuredsee Fowler866 F.2d at 252. Having
reviewed the evidence in the record, the €bods the ALJ’s RFC determination is supported
by substantial evidence.

The record indicates that Lynch was htajzed for two days in August of 1998 and
treated for a broken wrist and a head injlogth which resulted from a fall from tredll
studies done during her hospitalinatj including a CT scan of theead, appeared normal. (Tr.
189). While admitted, Lynch was seen by the Bmajary Consulting Service with consultations
regarding physical, occupational, and speech therapylLynch was discharged in a
“significantly improved” condition with instietions to follow-up with Arnold Care for an
evaluation of cognitive assessmeld. The record does not indicate that Lynch followed-up
with Arnold Care for the cognitive assessment; hawveshe did continue eek treatment from
psychiatrist Dr. Berland followig her hospitalization. No doctor that examined Lynch during
her hospitalization noted or imposed any restnits that would affect Lynch’s ability to do
work-related activities.

Dr. Berland treated Lynch regularly frolune of 1998 until January 2002. Treatment

notes from that time period indicate thatich experienced problems with her memory and

21



concentration, anxiety, and problemvith social interactionSeg(Tr. 325-52). However, the
treatment notes suggest that the severith@de problems fluctuated over the course of
treatment and that Lynch showed signs giriavement throughout treatment. Although Lynch
was not working during most ter treatment with Dr. Berlanthere is no indication in the
treatment notes that Dr. Berland ever instrudigach to not work or that he imposed any
restrictions or limitations onynch’s ability to work beyond that determined by the ALJ.
Furthermore, no other treating physician or medcairce suggested that Lynch’s ability to
perform work-related activities befher date insured was limited.

The ALJ’'s RFC determination accommodates those problems identified in Dr. Berland’s
notes as being present before Lynch’s tegeinsured. The ALJ limited Lynch to jobs
involving simple instructionsral non-detailed tasks, and limitedr to occasionanteraction
with supervisors and co-workers and no ragabntact with the public. These mental
limitations are fully supported by the medical eande in the record that relates to Lynch’s
condition on or before helate last insured.

The record as whole suggests that Lyncdoisdition may have deteriorated in the years
following her insured status. If that period of éiwas the subject of focus for the determination
in this matter, perhaps the ALJ's and/or f@surt’'s decision would be different. However,
Lynch’s disability must be evaluated basent condition as of March 31, 2004, her date last
insured. See Fowler866 F.2d at 252. In considering thédewmce relevant to that period of
time, the role of this Court t® determine whether the quantégd quality of evidence is enough
so that a reasonable mind might find iegdate to support the ALJ’s conclusiddavis 239
F.3d at 966. The Court believes that this déad is satisfied,ra finds the ALJ's RFC

determination to be suppodéy substantial evidence.
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B. Dr. Berland’s Opinions

Lynch contends that the ALJ erred in rdjeg the opinions of hidreating physician, Dr.
Berland. Specifically,Lynch argues that the ALJ failed follow 20 C.F.R. § 404.1527(d), and
relied on factual and logical errarsanalyzing Dr. Bdand’s opinions.The Court disagrees.

Social Security regulations define adting source as “[the claimant’s] physician,
psychologist, or other acceptalptedical source who provides [thaimant], or has provided
[the claimant], with medical treatment@valuation and who has, or has had, an ongoing
treatment relationship with [the claimant]20 C.F.R. 8§ 404.1502. Dr. Berland’s treatment
relationship with Lynch began it©98. Treatment records icdte that Dr. Berland treated
Lynch consistently from 1998 until January of 2002, then again from 2005 until 2008. Because
of this ongoing treatment relationship, the Courtlé that Dr. Berland is a treating source.

Generally, a treating physiciandinion is given controlling wight, but is not inherently
entitled to it. Hacker v. Barnhart459 F.3d 934, 937 (8th Cir. 2006\ treating physician’s
opinion “does not automatically caaot or obviate the need to evalte the record as a whole.”
Leckenby v. Astryél87 F.3d 626, 632 (8th Cir. 2007). Kather the ALJ grants a treating
physician’s opinion substantial ottle weight, the regulations praie that the ALJ must ‘always
give good reasons’ for the pardlar weight given to a treiagy physician’s evaluation.Prosch
v. Apfel,201 F.3d 1010, 1013 (8th Cir. 2000) (citi2@ C.F.R § 404.1527(d)(28ere alsiSR
96-2p.

Here, Lynch does not argue that Dr. Bed& opinions should have been given
controlling weight. Instead, she contends thel Ahould have given Dr. Berland’s opinion more
weight than he did. Ale ALJ found that Dr. Berland’s opons were inherently contradictory

with his own treatment notes atite remainder of the medicakmrd. The ALJ also found that
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no neurological or psychologictndings in the record suppoDr. Berland’s conclusions.
Therefore, the ALJ gave Dr. Berldis opinion little evidentiary weght. The court finds that this
decision is supported by substantialdewice in the record as a whole.

Lynch references four opinions issued by Berland in arguing that the ALJ erred. The
Court notes that each of the opinions was madtksat two years after Lyhts date last insured.
Lynch first references a medical sourceestagnt completed by Dr. Berland on August 18, 2006,
in which Dr. Berland stated:

Lynch experiences fugue and confusstates making it impossible for her to

engage in activities requiring sustaimadntal effort — she also experiences

incapacitating depression at times.
(Tr. 326). Dr. Berland also indicated thathaal tried various medicatis to treat Lynch, none
of which significantly helpedld. The ALJ expressly rejected DBerland’s opinion relating to
“fugue and confusion states,” finding it wpported by the medical records since Lynch'’s
alleged onset date and priorher date last insuredd.

The Court agrees thataimedical records do not support Dr. Berland’s finding that
Lynch experiences “fugue and confusstates.” Dr. Berland’séatment notes clearly indicate
that Lynch experienced problems with ght@rm memory, anxiety, concentration, and
depression before her date last insured, howeeek of the treatment notes mention that Lynch
ever complained of or that Dr. Berland obseraay fugue states or stat of confusion before
Lynch’s date last insured. Therefore, thmu@ finds Dr. Berland’®pinion relating to “fugue
and confusion states” to be inconsistent wighdwn treatment notes atite ALJ did not err in
weighing the opinion.See Cox v. Barnhar471 F.3d 902, 907 (8th Cir. 2006) (ALJ was entitled
to give treating physician’s opiom less weight where the ALJ identified inconsistencies and the

opinion was made three years afterd¢t@mant’s date Ist insured).
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The Court does not find that ALJ rejected Berland’s opinion rgarding depression, as
Lynch alleges. The ALJ never contested thatch experienced depression and acknowledged
that the record included reportsadpressive episodes. (Tr. 19herefore, Lynch’s contention
that the ALJ rejected Dr. Berland’s omniregarding depression is without merit.

The Court also notes that the medical sewgtatement does not include any information
from which the Court can determine that Lyretperienced the conditismeferenced in the
report before her date last insured. As naiieove, the medical source statement was completed
over two years after Lynch'insured status had expired. Thi@rmation in the medical source
statement appears to the Court to relate priyniar Lynch’s condition at the time the statement
was completed, which was more than two years after her date last inSexe&owler866 F.2d
at 252 (Subsequent medical, psyldgical, and psychiatric evidenterelevant to the extent it
reflects upon the claimanttondition as of the date last insdye Here, the Court cannot say the
medical source statement at issue reflects uponi.yrmondition as of her date last insured.
Therefore, the Court cannot conclude the ALJroperly weighed the medical source statement.

The second opinion referenced by Lynch Isteer written by Dr. Berland on January 25,
2008. In the letter, which was written nearly fgears after Lynch’s date last insured, Dr.
Berland stated that he had treated Lynch s 3, 1998, when she went to him for help with
her “increasingly debilitating anxiety.” (Tr. 483Me also opined that Lynch had been unable to
work since March of 1999 and stated, “[tjo agenable degree of medicartainty, | believe
that Ms. Lynch is unable to work and will never be able to work.” (Tr. 484g Court first
notes that atatement by a medical source that an apptics “disabled” or “unable to work”
involves an issue that is resertedhe ALJ and is not the tyd medical opinion that an ALJ

must rely on.See Ellis v. Barnhayt392 F.3d 988, 994 (8th Cir. 2005ge als®0 C.F.R. §
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404.1527(e). Therefore, the ALJ didt err in rejecting the opions that Lynch was unable to
work and will never be able to work again.

Also, the Court finds Dr. Berland’s opom that Lynch’s anxigtwas “increasingly
debilitating” is inconsistent with his treatmerdtes. Dr. Berland’s tré@ent notes indicate that
Lynch consistently complained of anxiety befbex date last insured and that Dr. Berland
consistently treated her for the condition. Hoer Dr. Berland never described the condition as
“debilitating,” nor did he note angoncerns that the condition wasrsening or its effects were
increasing over the course of treatment. Funtioee, Dr. Berland’s le¢r provides no factual or
medical support for his contention that Lyncairsiety was “increasingldebilitating.” The
Court therefore finds this opinido be inconsistent with Dr. Blend’s own treatment notes and
the ALJ did not err irtonsidering the opinionSee Cox471 F.3d at 907.

The third opinion referenced by Lynch is a Medical Assessment of Ability to Do Work-
Related Activities (Mental) completed By. Berland on May 22, 2008. The ALJ did not
mention this opinion in his decision; howevamilar to the medical source statement from
August 18, 2006, the Medical Assessinef Ability to Do Work-Related Activities (Mental)
does not provide any relevant information abogrid¢h’s condition before her date last insured.
The statement appears to theu@t to only reference Lynch’oadition at the time the statement
was completed, which was more than fgears after Lynch’s date last insuresee Fowler866
F.2d at 252 (Subsequent medigadychological, and psychiat@vidence is relevant to the
extent it reflects upon the claimantendition as of the date lassured). Therefore, the ALJ
did not err in his consideration of this opinion.

Lastly, Lynch references a June 2, 20Q8&lewritten by Dr. Bdand. This letter

specifically addresses Lynch’s catah before her date last ingd and provides an explanation
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for Dr. Berland’s opinion that Lynch was unable to work before January 16, 2002, which was the
last time Dr. Berland saw Lynch before her inswstedus expired. Dr. Berhd explained that he
based his opinion on four treatment ndiesveen September 21, 2000 and January 16, 2002.

Dr. Berland claims these treatment notesléct a worsening anxiety disorder&gain, the

Court notes that statement by a medical source that ppliaant ‘unable to work’ is not the

type of medical opinion that an ALJ must rely dfllis, 392 F.3d at 994ee als®0 C.F.R. §
404.1527(e). Furthermore, the Court finds suligthevidence in the mord to support the

ALJ’s decision that this opinion is inosistent with his own treatment notes.

As discussed above, Dr. Berland never notezhinof his treatment records a belief that
Lynch’s anxiety condition was worsening beftwes date last insured. This includes the
treatment notes Dr. Berland relies on in his Jur008 letter. In the lastf the treatment notes
relied on in the June 2, 2008 letter, the JanGér\2002 note, Dr. Benta only suggested that
Lynch talk to a yoga teachére did not recommend any otherrfoof treatment or note any
concerns that Lynch’s condition was worseniigirthermore, Dr. Berland never placed any
restrictions or limitations on Lynch while keas treating her. lhough the Dr. Berland’s
treatment notes contain multiple references éofélet that Lynch was not working, the notes do
not indicate that Dr. Berland ewvinstructed Lynch to not work, nor that he imposed any
restrictions or limitations that would prevdrdr from working. Nevertheless, in 2008, more
than six years after he lastated her before her date lastured, Dr. Berland opined that
Lynch’s condition, in 2002, prevented her fromriing; however, his treatment notes do not
support this opinion.

In Cox v. Barnhartthe Eighth Circuit determined thidte ALJ was entitled to grant a

treating physician’s opian less weight where the ALJ idefigd inconsistencies and the opinion
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was made three years after thamlant’s date last insured. 74 F.3d at 907. Here, Dr. Berland’s
opinion was issued almost four years aftgnd¢h’s date last ingad, and the opinion, as
discussed above, is inconsistenth Dr. Berland’s own treatnme notes. The Court therefore
finds that the ALJ did not err idiscrediting Dr. Berland’s opinion.

The Court also rejects Lynch’s argument tinat ALJ erred by failing to consider the
factors set forth in 20 C.F.R. 404.1527(&ee Haught v. Astru293 Fed.Appx. 428, 429 (8th
Cir. 2008) (rejecting argument that.J failed to consider the retant factors enumerated in 20
C.F.R. 404.1527(d) where the ALJ expressed validons for giving themedical opinion little
weight, including that the opinion was not suppotigdhe physician’s own treatment records).

C. ALJ'S Failure to Address Agerger’'s Syndrome and Depression

Lynch argues the ALJ erred in failing to keaspecific findings at Step Two regarding
Lynch’s Asperger’s Syndrome and depressiogndh argues that the medi evidence in the
record supports a finding thitese “conditions constitute sevémgpairments or, at a minimum
that Lynch suffers limitations from thesonditions.” The court disagrees.

In regard to the ALJ’s failure to makeesgific findings regarding Lynch’s Asperger’s
Syndrome, the court notes that the ALJ did tiwenthat Lynch sought treatment for Asperger’s
Syndrome before her date last insutegr. 18). Therefore, it iapparent to the Court that the
ALJ did not overlook the conditionHowever, Lynch failed to satisfy her burden of establishing
that her Asperger’s Syndrome was a seuepairment before her date last insur&ke Kirby v.
Astrueg 500 F.3d 705, 707 (8th Cir. 2007} i@ the claimant’s burden &stablish that his or her
impairment is severe.). Lynch never exprgsdleged Asperger’'s Syndrome as a basis of

disability and there was no reference to Aspesggyndrome during her hearing before the ALJ.

% The ALJ based this statement on a December 2004 meeloati in which Lynch told a doctor that she saw a
psychiatrist for Asperger’'s Syndrome. According to Lynch, her last visit with the psychissish 1999.
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See Gregg v. Barnhar354 F.3d 710, 713 (8th Cir. 2003)A]n ALJ is not obliged ‘to
investigate a claim not presented at the time efagpplication for benefitand not offered at the
hearing as a basis fdrsability.” (quotingPena v. Chater76 F.3d 906, 909 (8th Cir. 1996))).

Furthermore, the medical evidence in theord does not support a finding that the
condition was a severe impairment before Lynchte ¢ist insured. The record includes very
few references to Asperger’s Syndrome befgnech’s insured status expired. Dr. Berland
wrote “Asperger” in his treatment notes on thoecasions before Lynch’s date last insured,
twice on June 3, 1998, and once on July 2, 1998. (Tr. 350-52). However, Dr. Berland never
explains why he made the notatianghe treatment records. Thkeéore, it is not clear whether
the references to Asperger’s are a referenceptmadiagnosis or a reference to a diagnosis or
observation that Dr. Berland wasaking. Regardless, Dr. Berland did not mention Asperger’s
Syndrome in any of his treatment notes testv July 2, 1998 and January 16, 2002, which was
the last time he saw Lynch before her ingustatus expired. DBerland saw Lynch over
twenty times during that thre@@a half year time period.

Also, the record does not indicate that Lynch sought treatment for Asperger’s Syndrome,
or any other mental condition, betweganuary 16, 2002 and April of 200See Page v. Astrue
484 F.3d 1040, 1044 {&Cir. 2007) (“While not dispositivea failure to seek treatment may
indicate the relative s@usness of a medical problem[.]” (quoti&iannon v. Chateb4 F.3d
484, 486 (8 Cir. 1995))). Lastly, Lynch cites to no evidencetime record that establishes any
limitations she has that are attributable to AspesgSyndrome. The Cautherefore finds that
Lynch did not prove that, beforer date last insured, Asperger’'s Syndrome was “an impairment
... which significantly limit[ed] [ler] physical or mental ability tdo basic work activities . . ..”

20 C.F.R. § 404.1520(c).
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The Court also finds that the ALJ did rm@mmit reversible errdoy failing to make
specific findings as to depressionsétp two of the evaluation. Wiese v. Astryghe claimant
argued that the ALJ erred by faij to analyze the alleged impaents of restless leg syndrome
and fibromyalgia in step two of the evalwatiprocess in the sevsrifindings. 552 F.3d 728,

733 (8th Cir. 2009). The court upheld thatJd decision, finding thadubstantial evidence
supported the ALJ’s ultimate analysis because®hJ discussed persistent fatigue, which was
the effect of the conditions @tess leg syndrome and fibromyalgia) that the claimant argued
were not analyzedld.

Here, likeWiese the ALJ considered the effectstbe condition that Lynch argues was
not analyzed. At Step IV of the analysisg thLJ acknowledged that Lynch had “some reports
of depressive episodes and some crying spell¢§['t” 19). However, the ALJ found that there
was no evidence to indicate that those symptoms met the durational requirements to establish a
disability. Id. This finding is fully supported by theridence in the record because Dr.
Berland’s treatment records thak-date Lynch’s date last imsal do not consistently reference
depression or depression symptdorsa one year period and tleés no other evidence in the
record from the relevant time period that indésatynch’s depression pexged itself for twelve
consecutive months. Therefore, substamt@dence supports the ALJ's ultimate analysis.

Further, the Court notes that no dodtmat treated Lynch, including Dr. Berland,
imposed any depression related restrictions orahé Lynch does not cite any evidence that
establishes that depression limited her in any way. The Counatss that the record lacks any
indication that Lynch soughteatment for depression for the fitao years of her insured status

or the first year after meénsured status expireGee Page484 F.3d at 1044 (“While not
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dispositive, a failure to seek treatment nragicate the relative seriousness of a medical
problem[.]” (quotingShannon54 F.3d at 486)).

Lynch also argues that the ALJ erred ijecting “additional limitéions” arising out her
mental impairments. However, Lynch failsidentify what those additional limitations are.
Further, the ALJ acknowledged in the RFC deteation that Lynch was moderately impaired
with activities of daily living, soial functioning, concentration, p&tence, and pace. (Tr. 17).
He therefore limited Lynch to jobs involving sitepnstructions and non-detailed tasks, with
occasional interaction with supervisors and arkers and with no regular contact with the
public. The Court finds that this RFC fully emgpasses any mental limitations that Lynch had
before her date last insured. Therefdrynch’s argument is without merit.

D. Lynch’s Husband’s Testimony

Lynch argues that the ALJ erred in failingdiscuss, analyze or make a credibility
finding regarding evidence submitted by her husband. Lynch’s husband submitted a third party
function report and testified #tie hearing. The ALJ’s decisi did not mention any of the
evidence or testimony provided by Lynch’s husband.

In Smith v. Hecklerthe Eighth Circuit held thatyaevidence “must be specifically
discussed and credibility deteimations expressed.” 735 F.2d 312, 317 (8th Cir. 1984). There,
the court reversed the ALJ’s decision because the ALJ failed to discuss the testimony of the
claimant’s family and otherdd. However, more recently, the Eighth Circuit has taken a less
rigorous approach to an ALJ'siliare to address lay witness tiesony. The court has held that
although specific articulation of credibility findiags preferable, the lack thereof constitutes a

deficiency in opinion-writing tat does not require reversahere the ultimate finding is
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supported by substantial evidence in the rec&ge Young v. Apfed21 F.3d 1065, 1068 (8th
Cir. 2000).

The Court first notes that most the information contairtkein the third party function
report relates to Lynch’s condition at the tithe report was completed and does not address
Lynch’s condition before her date last insur&ke Fowler866 F.2d at 252 (Subsequent
evidence is relevant to the extent it reflects ugh@nclaimant’s conditioas of the date last
insured). Furthermore, much of Lynch’s husband’s testimony at the hearing corroborated the
testimony provided by LynchSee Black v. Apfel43 F.3d 383, 387 (8th Cir. 1998) (Where an
ALJ has properly discredited the complaints @ ¢haimant, the ALJ is empowered to reject the
cumulative testimony day witnesses).

Here, the ALJ’s ultimate finding is supported siybstantial evidence in the record, even
if Lynch husband’s testimony is considered. Efere, the ALJ’s decisen is not due to be
reversed for his failure to discuss Lynchissband’s testimony. While the ALJ should have
should have specificallgddressed the testimorsgeSSR 96-8p, the Court finds that his
testimony would not have affected the outcomthisf matter because other substantial evidence
in the record supports the ALJ’s ultimate decisi@ee Young 221 F.3d at 106&ee also
Robinson956 F.2d at 841 (Arguable deficiencydpinion-writing technique does not require
reversal when that deficienéyad no bearing on the outcome).

VI.
CONCLUSION

For the reasons set forth above, the court findsgtbstantial evidenamn the record as a
whole supports the ALJ’s decisitimat Lynch is not disabled.

Accordingly,

*The ALJ discredited Lynch’s testimony angrich does not challenge that determination.
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IT IS HEREBY ORDERED that the relief sought byyinch in her Complaint and Brief

in Support of the Complaint BENIED. [Doc. 1][Doc. 10]

IT IS FURTHER ORDERED that a separate Judgmentlsba entered in favor of
Defendant and against Plaintiff in the enst cause of actiomd incorporating this

Memorandum Opinion.

Dated this 7thday of September, 2011.

/s/ Nannette A. Baker
NANNETTEA. BAKER
UNITEDSTATESMAGISTRATE JUDGE
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