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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOURI
EASTERN DI VI SI ON

S| KESTON OUTLET MALL, LLC.,
et al .,

Plaintiffs, )

' No. 4:10 CV 1419 DDN

CB RICHARD ELLI'S, INC., and
DOUGLAS A. ZI NK,

N N e e e e NN

Def endant s.

MEMORANDUM AND ORDER REMANDI NG ACTI ON TO STATE COURT
This action is before the court on the notion of defendant Dougl as

A. Zink to dismiss for failure to state a claimupon which relief may
be granted (Doc. 8) and upon the request of the plaintiffs that the
action be remanded to the M ssouri circuit court (Doc. 11). The parties
have fil ed nmenoranda augnenting their positions. (Docs. 22, 23.)

On June 21, 2010, plaintiff Sikeston Qutlet Mall, LLC (SOM LLC) and
others filed suit against defendants CB Richard Ellis, Inc. (CBRE) and
Douglas Zink inthe Crcuit Court of St. Louis County. CBRE renoved the
case to this court based on diversity of citizenship?! jurisdiction and
plaintiffs’ assertedly fraudul ent joinder of defendant Zink. 28 U S C
88 1332(a), 1l1l441(a). But for the presence of defendant Zink in the
case, there woul d be the conplete diversity of citizenship necessary for
subject matter jurisdiction under 8 1332 and qualification for renoval
to this court under 8§ 1441(a). See footnote 1; In re Prenpro Products
Liability Litigation, 591 F.3d 613, 619 (8th Cr. 2010) ("Conplete
diversity of citizenship exists where no defendant holds citizenship in
the sanme state where any plaintiff holds citizenship"). By defendant
CBRE s renmpval allegations, there would be conplete diversity of

Def endants al | ege that plaintiff SOMLLCis a M ssouri corporation
with its principal place of business in M ssouri. Def endants al | ege
that the other plaintiffs are "nmenmbers" of SOM LLC and citizens of
Florida (Clay Wnfield), Florida (Bonnie Wnfield), Mssouri (Charles
H. Devers), Mssouri (The Charles H Devers Revocable Trust Dated My

24, 2005), Illinois (Timthy N Kaiser), Illinois (First Amended and
Rest at ed Revocabl e Living Trust of Tinothy N Kaiser Dated February 10,
2005), and Illinois (Meridian Land Conpany). Utimately, defendants
allege that SOM LLC is a citizen of Illinois, Mssouri, and Florida.

(Doc. 1 at 2.) Def endants all ege that defendant CBRE is a Del aware
corporation with its principal place of business in California and that
defendant Zink is a citizen of Mssouri. (ld. at 3.)
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citizenship, if defendant Zink's nmotion to dism ss under Rule 12(b)(6)
is sustained or if the court concludes that he was fraudul ently | oi ned.
The Eighth Circuit in Prenpro recently stated the appropriate anal ysi s
for the fraudul ent joinder issue:

After renmoval, a plaintiff may nove to remand the case
to state court, and the case should be remanded if i s appears
that the district court |acks subject matter jurisdiction.
28 U.S.C. § 1447(c). The defendant bears the burden of
establishing federal jurisdiction by a preponderance of the
evidence. . . . All doubts about federal jurisdiction should
be resolved in favor of remand to state court.

Courts have |l ong recognized fraudul ent joinder as an
exception to the conplete diversity rule. . . . Fraudul ent
joinder occurs when a plaintiff files a frivolous or
illegitimte claimagai nst a non-di verse defendant solely to
prevent removal. . . . Wen determning if a party has been
fraudulently joined, a court considers whether there is any
reasonabl e basis in fact or law to support a cl ai m agai nst
a nondi ver se def endant.

Id. at 619-20 (citations omtted). Stated another way, to defeat a
claim of fraudulent joinder, plaintiff needs only to allege "a
reasonabl e basis for believing Mssouri might inposeliability" uponthe
nondi verse party. W I kinson v. Shackelford, 478 F. 3d 957, 964 (8th Cir.
2007). This reasonabl e-basis-for-potential-liability standard appears
to favor the plaintiff at least as nuch if not nore than does the

failure-to-state-a-claimstandard of F.R Civ.P. 12(b)(6).2 Cf., Wlls'

2To overcone a notion to dism ss under Rule 12(b)(6), a conplaint
must i nclude enough facts to state a claimfor relief that is plausible
onits face. Bell Atlantic Corp. v. Twonbly, 550 U. S. 544, 570 (2007).
If the clains are nmerely conceivable - but not plausible - the court
must dism ss the conplaint. 1d. To neet the plausibility standard, the
conpl ai nt nust contain “nore than | abel s and conclusions.” 1d. at 555.
A conpl aint does not, however, need specific facts; a conplaint only
needs to “give the defendant fair notice of what the claimis and the
grounds upon which it rests.” Eri ckson v. Pardus, 551 U S. 89, 93
(2007) (per curiam. The Federal Rules of Civil Procedure demand only
that a conplaint present a “short and plain statenent of the claim

showi ng that the pleader is entitled to relief.” Fed. R Civ. P
8(a)(2). That said, the allegations nust still be enough to “raise a
right to relief above the speculative level.” Bell Atlantic, 550 U. S
at 555.

A conpl ai nt nmust be liberally construedinthe light nost favorable
to the plaintiff. See id. Mreover, a court nust accept the facts
all eged as true, even if doubtful. 1d. Thus, a well-pled conplaint may
proceed even if it appears the recovery is very renote or unlikely. 1d.

(continued.. .)
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Dairy, Inc. v. Am Indus. Refrig., Inc., 157 F. Supp.2d 1018, 1034 (N. D
| owa 2001). In their four-count petition, plaintiffs allege
the followng. |In May 2005, plaintiff SOM LLC agreed to purchase rea
estate located in Scott County, M ssouri, on which the Sikeston Factory
Qutlet Stores were operated. The purchase agreenent was subject to two

conditions: First, the real estate had to appraise for at |east the
purchase price of $5, 600, 000. (Petition at 2, 1 4.)% Second, SOM LLC
had to obtain financing of $4, 750,000 or nore at an i nterest rate of not
greater than 6% per annum (1d.)

Plaintiffs allege that SOMLLC sought financing with Regi ons Bank.
Regi ons Bank conmitted to the financing, with a condition that “a
conpet ent apprai sal be prepared and that the property nust appraise for

[ $5, 600, 000] or nore.” (Id. at T 5.) Regi ons Bank arranged for
def endant CBRE to performthe appraisal in June 2005, and SOM LLC paid
for the appraisal. (ILd. at 91 6, 7.)

Plaintiffs allege that the appraisal was perfornmed by defendant
Douglas A. Zink, an enployee of CBRE. Zink worked out of CBRE' s
princi pal place of business in Clayton, Mssouri. Zink submtted to
Regi ons Bank an appraisal report that evaluated the real estate at
$5, 660, 000. Plaintiffs allege that this appraisal was nore than the
actual value of the property at that tinme and that a proper appraisa
woul d have been at |east 29 per cent less. (ld. at Y 8, 9, 10.)

Plaintiffs allege that “Zink, in preparing the appraisal report and
subm tting the appraisal report, was acting within the scope and course
of his enmployment” with defendant CBRE. (1d. at 3, § 9.) They further
allege that all of Zink's conduct was done to further the business

2(...continued)
To warrant dismssal, the plaintiff’s entitlenment to relief nust fal
short of being plausible. 1d. at 569 n. 14, 570.

3Def endants have filed a copy of the purchase agreenent and poi nt
out, and the court agrees, that its express provisions do not include
a condition that the property appraise for $5,600,000 or nmore. (Doc.
23-1.) This document was not attached to the plaintiffs’ petition. |If
this were the only all egation of plaintiffs that there was an i ndi cation
that a m ni nrum apprai sal was i nportant to the purchase of the property,
defendants’ argunent that such was not the case would have nore
traction. However, as the court observes, plaintiffs have al so al |l eged
that Regions Bank conditioned the financing on an appraisal of
$5, 600, 000 or nore.
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interests of CBRE and was done as part of the work he was hired by CBRE
to perform Plaintiffs allege that CBRE, as nmaster, is responsible for
all conduct of Zink, its servant, which was within the scope and course
of his enployment and/or agency with CBRE. (ld. at 9, T 4.)

Plaintiffs all ege that Zink, while preparing the appraisal, failed
to use that degree of care, skill and |l earning ordinarily used under the
sane or simlar circunstances by other nmenbers of his profession. They
further allege that Zink’s negligent performance was beneath the
requi red standard of care. (ld. at 3-7, § 11.)

Plaintiffs allege that the naned plaintiffs other than SOM LLC
(guarantor plaintiffs), signed as guarantors of the Regions Bank | oan
to SOM LLC. Al have been sued in another lawsuit in the Crcuit Court
of St. Louis County pursuant to those guaranties for $4,230.507.90 pl us
interest, costs, and attorneys fees.

In Count |, plaintiff SOM LLC asserts a claim for negligence
agai nst Zi nk. In Count 111, the guarantor plaintiffs reallege and
i ncorporate by reference the allegations contained in Count | as the
basi s of their negligence clains against Zink. In Counts Il and IV, SOM

LLC and the guarantor plaintiffs assert clainms for negligence agai nst
CBRE arising out of Zink' s allegedly negligent performance.

Def endant Zink argues that the petition does not state a claim
agai nst hi munder M ssouri | aw, because he was the agent of a discl osed
principal (CBRE). Plaintiffs argue to the contrary and that, because
there is not conplete diversity of citizenship necessary for subject
matter jurisdiction, the court should remand the action to the M ssouri
circuit court. Inits reply, defendant Zink argues that the petition
is insufficient to state a claim (Doc. 12.) As stated, at the
invitation of the court, the parties supplenented their positions
regardi ng whether or not the case should be remanded. (Docs. 22, 23.)

Bot h sides invoke Mssouri law for the rules of decision by which
to test plaintiffs' allegations. Mvant Zink argues that, because he
is alleged to be an agent of a disclosed principal, heis not |iable for
the clainms in the petition. Plaintiff SOM LLC argues that in certain
cases, a third party, although not in privity, has a claim for the
al | eged negligence of a professional who renders an opi ni on upon which
the third party relies to his detrinent.

Def endant Zi nk has correctly stated the general principle. State
ex. rel. WIlliamRanni_ Associates, Inc. v. Hartenbach, 742 S.W2d 134,
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140 (Mo. 1987)(en banc), and Hardcore Concrete v. Fortner Ins. Servs.,
Inc., 220 S.W3d 350 (M. C. App. 2007), hold that an agent is not
personally liable to third parties for econom c | osses caused by acts
performed within the scope of the agent’s authority.

In Ranni, the M ssouri Supreme Court held that an agent was not

liable to the beneficiaries of alife insurance policy for the negligent
handling of the claim 742 S.W2d at 140-41. There, the plaintiffs
clainmed the agent’s delay in paying life insurance policy benefits
caused them to lose the use of the policy proceeds, i.e., economc
damage. 1d. at 136. The court held that Ranni, as agent of a discl osed
principal, was not personally liable to the plaintiffs for econom c | oss
caused by acts perfornmed within the scope of his authority.

In Hardcore, plaintiffs sued Med Janes, an insurance agency, for
negligence. The trial court entered judgnent on the jury’ s negligence
verdict. On appeal, Med Janes argued that as the agent of a disclosed
principal, LIoyd s of London (Lloyd' s), it had no personal liability in
negligence as a matter of law. The appellate court held that Med Janes
was the agent of a disclosed principal, Lloyd s, and was acting on
behal f of Lloyd’'s and within the scope of its authority when it dealt
with Hardcore. The appellate court found that, when Med Janes prepared
t he endorsenent forns for the i nsurance policy, it was acting solely for
its disclosed principal, Lloyd's. Accordingly, if Hardcore suffered any
| oss from Med Janes’s actions in preparing the endorsenent fornms, its
remedy was to sue the disclosed principal, Lloyd s, not Med Janes, the
agent. Under these circunstances, it was Lloyd s that was responsible
for any purported m sconduct of its agent. 220 S.W3d at 359.

The Restatenent of Agency confirms this general principle. “An
agent’s breach of a duty owed to the principal is not an independent
basis for the agent’s liability to athird party.” Restatenent (Third)
of Agency, 8§ 7.02. The commrents state:

Conduct by an agent that breaches a duty owed by the agent
to the principal does not subject the agent to liability to
a third party who suffers pure economic loss as a result
unl ess the agent’s conduct al so breaches a duty owed by the
agent tothe third party. Most cases hold that an agent does
not owe a duty to a third party when the agent’s negligent
conduct causes only pure econonmc loss to a third party.

ld. at Corment “d.”



Under certain circunmstances, however, as plaintiffs argue, the
agent of a disclosed principal my be sued along with the principal.
In Onens v. Unified Investigations & Sciences, Inc., 166 S.W3d 89 (M.
Ct. App. 2005), Owens was seriously injured when her rented apartnent
resi dence caught fire and the snoke detectors failed to operate
properly. The apartment building owner's insurer hired Unified
Investigations & Sciences, Inc. (US) to investigate the fire. us
assigned the fire to Herschell Al exander to investigate the cause and
origin of the fire. In doing his investigation and preparing his
report, Alexander did not obtain and preserve the apartnent's snoke
detectors, which were | ater di scarded. Owens sued U S and Al exander for
his failure to exercise reasonable care in his fire investigation
because he failed to preserve the snoke detectors for Omens's use in
sui ng the manufacturer and sellers of the snmoke detectors. The trial
court granted the defendants' notion for summary judgnment, hol di ng that
the defendants had no duty to Omens. On appeal, the Mssouri Court of
Appeal s affirned.

In Onens the court held that the general rule that requires privity
between the parties as a basis for suit

is designed to protect contractual parties fromexposure to
unlimted liability and to prevent burdening the parties with
obl i gations they have not voluntarily assunmed. . . . But when
application of this rule is not necessary to protect the
contractual parties, or when it wuld produce results
contrary to justice and public policy, our courts nake
exceptions . . . The liability of a contractual party to
those not in privity is determ ned on a case-by-case basis.

. The proper inquiry is whether the defendant has
assunmed a duty of reasonable care to prevent foreseeabl e harm
to the plaintiff. The existence and scope of the duty is
determ ned by the contractual obligations the defendant
undert ook and the circunstances of the case.

166 S.W3d at 92 (internal citations omtted) (bolding added). The
court held that the circunstances under which the investigation was
performed did not indicate any reason for Alexander to obtain and
preserve the snoke detectors, that the defendants were not aware that
the investigation was to benefit anyone other than the insurance
conpany, or that anyone other than the insurance conpany would rely on
the investigation to preserve physical evidence.

Further, the court in Omens stated that Omens's argunment regardi ng
foreseeability of harm to the plaintiff was based upon the well-
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established exceptions to the privity requirenent i nvol vi ng
ci rcunstances where the alleged negligence involved the plaintiff's
safety or where the court

i nposed a duty despite the lack of privity because the

def endant had a reason to expect that the plaintiff would

rely on or benefit fromthe services the defendant perforned.

Id. at 93-94. In Onmens the court held that the work of the cause and
origin investigator did not affect Owens's safety and that the
def endants had no reason to believe that the i nsurance conpany i ntended
to provide Onens with the investigation results. Consequently, Onens's
inability to identify and sue the nmakers of the snoke detectors was not
a foreseeable harm 1d. at 94.

The al | egati ons of plaintiffs agai nst defendant Zink in this action
clearly do not inplicate their safety. However, the issue of whether
the plaintiffs' allegations involve an expectation on Zink's part that
plaintiffs would rely on his work bears cl oser study.

The M ssouri Court of Appeals in Omens cites two M ssouri cases,
Mller v. Big River Concrete, LLC 14 S .W3d 129 (Mb. C. App. 2000),
and Aluma Kraft Mg. Co. v. Elnmer Fox & Co., 493 S.W2d 378 (M. Ct.
App. 1973). In MIller v. Big River Concrete, in the construction of
their home, plaintiffs hired ET Concrete to pour their foundation. ET
Concrete ordered concrete for the job fromBig River Concrete. After
concerns arose that the poured concrete was deficient, Big River had
John Wbl f test the strength of the concrete. Wl f was told that
plaintiffs wanted to be present when the concrete was tested. Vol f
tested the concrete without plaintiffs present and made his report to
Big River. Big River reported to the plaintiffs that the foundation
tested sufficient. After further construction was done, plaintiffs
hi red anot her conpany to test the concrete. This testing indicated that
t he concret e was i nadequat e. Plaintiffs sued Wl f and ot hers over the
condition of the constructed hone, against WIf for negligent
m srepresentati on and negligence. The circuit court granted Wblf
summary judgnent, because plaintiffs did not justifiably rely on Wl f's
wor k and because there was no privity of contract between WIf and the

plaintiffs. The M ssouri Court of Appeals reversed the summary
judgnment. In doing so, it stated the policy reasons for liability of
a defendant not in privity with third party claimnts: "(1) avoi dance
of unlimted liability to an unlimted nunber of persons and (2)
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avoi dance of burdening those who contract with obligations they would
not voluntarily assune.” 14 S.W3d at 134. More specifically, the
court identified factors to be wei ghed:

(1) the extent to which the transaction was intended to

affect the plaintiff; (2) the foreseeability of harm to

[plaintiff]; (3) the degree of certainty that the plaintiff

suffered injury; (4) the closeness of the connection between

the defendant's conduct and the injury suffered; (5) the

nmoral blanme attached to defendant's conduct; and (6) the

policy of preventing future harm
1d. The court concluded that Wl f could be liable to plaintiffs,
because there was evidence that WIlf knew that the results of his
testing would be relied upon by the plaintiff homeowners and he coul d
foresee the harmto plaintiffs if his testing results were inaccurate.
This foreseeability of the damages to plaintiffs would not expose him
tounlimted liability. Id.

In Aluma Kraft Mg. Co., plaintiff Solmca Inc. negotiated with
T.J. Bottom owner of Aluma Kraft, to buy shares of Aluma Kraft. In
this regard, defendant Fox & Conpany, for nmany years the regular
auditors of Aluma Kraft, was engaged to audit the conpany. Sol m ca
al | eged that Fox & Conpany knew Sol mi ca would rely on the report in the
purchase decision and that in reliance on the auditor's report Sol m ca
cl osed the purchase transaction. Thereafter, Solm ca sued Fox & Conpany
for negligence in the audit report. The M ssouri circuit court
sustai ned the defendants' notion to dismss. The M ssouri Court of
Appeal s reversed, holding in part that the defensive | ack of privity was
overcone by Solmica's allegations that the auditors knewthe purpose for
the audit and knew that Solm ca would rely upon the audit report. 493
S.W2d at 383.

The M ssouri Court of Appeal s applied these principlesin Omns and
concl uded that there was no basis for believing that the defendants had
any reason to know that Omens would rely on the cause and origin
i nvestigation to preserve the snmoke detectors, or that the insurance
conpany intended to provide the investigation results to any of the
apartment building' s occupants. The court concl uded that the harm Onens
al | eged was not foreseeable. 166 S.W3d at 94. The court al so applied
the six factors quoted above and concluded that there was no public
policy reason to inpose a duty upon Al exander to protect Oamens fromthe
harm she alleged. 1d.




In the case at bar, plaintiffs’ allegations nmake clear that Zink
was the agent of a disclosed principal, CBRE. Plaintiffs allege that
Regi ons Bank arranged for CBRE to perform an appraisal; that Zink
performed the appraisal as an enpl oyee of CBRE; that in preparing and
subm tting the appraisal report, Zink was acting within the scope and
course of his enploynent and/or agency with CBRE, and that Zink's
conduct was done to further the business interests of CBRE and as part
of the work CBRE hired himto perform

The i ssue before the court on whether or not to remand, as set out
in Prenpro, is whether there is "any reasonable basis in fact or |aw
to support SOM LLC s claimagainst Zink. O nore factually grounded,
the issue is whether SOM LLC s al |l egati ons agai nst Zink indicate that
he hinsel f had any reason to know that his appraisal report would have
a substantial effect on SOM LLC s interests. Plaintiffs argue that
“Zi nk knew or shoul d have known of SOM LLC s reliance on his appraisa

.7 (Doc. 22 at 3.) Plaintiffs do not expressly allege this in
their state court petition. However, the petition alleges facts which
i ndi cate that such is plausible. Zink worked for CBRE out of its
princi pal place of business in Cayton, M ssouri. Plaintiffs all ege
t hat the financing with Regi ons Bank* was condi ti oned on an apprai sal of
at |east $5,600, 000. Zink's appraisal was for $5, 660, 000. And
plaintiff SOMLLC paid for the appraisal. Upon the allegations before
it, the court cannot conclude that Zink is a fraudulently joined
def endant . Cf. Hutchen v. WAl-Mart Stores East |, LP, 555 F. Supp. 2d
1013 (E.D. Mo. 2008)(manager enployee of grocery store held not
fraudul ently joined).

4As expl ai ned in footnote 3, defendants have provi ded sonme evi dence
outside the pleadings that the plaintiffs’ witten purchase agreenent
with the property owners did not include a condition of a mninmm
appr ai sal of $5,600,000, as plaintiffs allege. It is noteworthy that
the state court petition did not cite the witten agreenent in support
of this allegation. Nevert hel ess, the court has not considered this
allegation in deciding that the plaintiffs’ pleading allegations
ot herwi se can support the inference that defendant Zi nk knew or shoul d
have known the inportance to plaintiffs of a mninmm appraisal of
$5, 600, 000. As further indicated by the court above, plaintiffs also
all ege that the financing agreement wi th Regions Bank al so contained
such a condition. And it was Regi ons Bank that dealt directly with the
appr ai ser.
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The presence of defendant Douglas A Zink in the suit prevents
conpl ete diversity of citizenship and the acti on nmust be remanded to t he
M ssouri circuit court. Wthout subject matter jurisdiction, this court
has no authority to rule the nmerits of defendant Zink's notion to
dismss filed in this court.

As stated above, the standards for determ ning whether plaintiffs
have fraudulently joined defendant Zink and whether plaintiffs have
sufficiently stated a claim in their pleadings are different.
Therefore, this court, by concluding that it |acks subject matter
jurisdiction, does not decide whether or not plaintiffs' pleaded
al l egations against Zink are sufficient as a matter of M ssouri | aw,
i.e. whether or not the allegations pass muster as a policy matter for
i ndi cating the potential liability of an agent of a di scl osed princi pal .

G ven the cl oseness of the pleading issue before this court and
federal law s requirement that substantial doubts about this court's
subject matter jurisdiction should be resolved in favor of remand, this
court has no choice but to remand the action.

Ther ef or e,

I T IS HEREBY ORDERED that the notion of defendant Douglas Zink to
dism ss the conmplaint for failure to state a clai munder Federal Rule
of Civil Procedure 12(b)(6) (Doc. 8.) is denied wthout prejudice as
noot .

IT IS FURTHER ORDERED that this action is remanded to the Circuit
Court of St. Louis County for further proceedings.

[ S/ David D. Noce
UNI TED STATES MAG STRATE JUDGE

Si gned on COctober 29, 2010.
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