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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOUR
EASTERN DI VI SI ON

GECFFREY L. KENNEDY,
Pl aintiff,
No. 4:10CV1436 FRB

V.

AETNA LI FE | NSURANCE COVPANY,
et al.,

N N N N N N N N N N

Def endant s.

MEMORANDUM AND ORDER

Presently pending before the Court are the parties’
cross-notions for summary judgnent. All matters are pendi ng before
t he undersigned United States Magi strate Judge, with consent of the
parties, pursuant to 28 U.S.C. § 636(c).

Plaintiff brings this cause of action pursuant to the
Enpl oyee Retirenent I ncone Security Act (ERISA), 29 U. S. C. 88 1001,
et seq., alleging that his enployer, defendant Countryw de
Financial Corporation, and the admnistrator of its enployee
benefit plan, defendant Aetna Life Insurance Conpany, wongfully
termnated his short term disability benefits to which he was
entitled under the plan. Plaintiff also alleges that defendants’
wongful termnation of his short term disability benefits
precl uded himfromapplying for and receiving long termdisability
benefits, to which he clains he was also entitled. Plaintiff seeks
recovery of short termdisability benefits for the remai nder of the

period during which he clains he was eligible for such benefits,

Dockets.Justia.com


http://dockets.justia.com/docket/missouri/moedce/4:2010cv01436/108174/
http://docs.justia.com/cases/federal/district-courts/missouri/moedce/4:2010cv01436/108174/71/
http://dockets.justia.com/

recovery of long termdisability benefits fromthe date upon which
he clainms he would have otherw se been eligible to receive such
benefits, and recovery of his attorney’s fees and costs incurred in
this action.

Plaintiff and defendants now nove for summary judgnent,
arguing that there are no genuine issues of material fact and that
they are each entitled to judgnent as a matter of law. The parties
have responded to their opponent's notion, to which each have
replied.

Pursuant to Fed. R GCv. P. 56(c), a court may grant
summary judgnent if the information before the court shows that
there are no material issues of fact in dispute and that the noving

party is entitled to judgnent as a matter of |aw Ander son v.

Li berty Lobby, Inc., 477 U. S. 242, 247 (1986). The burden of proof

is on the noving party to set forth the basis of its notion,

Celotex Corp. v. Catrett, 477 U. S. 317, 323 (1986), and the court

must view all facts and inferences in the Iight nost favorable to

t he non-noving party, Matsushita Elec. Indus. Co. v. Zenith Radio,

475 U. S. 574, 587 (1986). Once the noving party shows there are no
material issues of fact in dispute, the burden shifts to the
adverse party to set forth facts showng there is a genuine issue
for trial. Id. The non-noving party may not rest wupon its
pl eadi ngs, but nust cone forward wth affidavits or other

adm ssi bl e evidence to rebut the notion. Celotex, 477 U. S. at 324.



“ITlhe filing of cross notions for summary judgnent does not
necessarily indicate that there is no dispute as to a nmateria
fact, or have the effect of submtting the cause to a plenary

determnation on the nerits.” Wrnager v. Cornprant Twp. Bd., 716

F.2d 1211, 1214 (8th Gr. 1983). Instead, each sumary judgnment
nmoti on must be eval uated separately on its own nerits to determ ne
whet her a genuine issue of material fact exists and whether the

movant is entitled to judgnent as a matter of |aw Husi nga v.

Federal —Moqul lgnition Co., 519 F. Supp. 2d 929, 942 (S.D. |owa

2007) .
|. Ceneral Background

Def endant Aetna Life Insurance Conpany (Aetna) is an
adm ni strator and the insurer of defendant Countryw de Fi nanci al
Corporation’s (Countryw de’s) short termdisability plan (STD Pl an)
and long termdisability plan (LTD Pl an), governed by ERI SA. The
Plan(s) give Aetna, as adm nistrator, discretionary authority to
determ ne whether and to what extent enployees and beneficiaries
are entitled to benefits; and further provide that Aetna, as
insurer, wll pay the clains. Ef fective June 6, 2008, plaintiff
Ceoffrey L. Kennedy, a Countryw de enpl oyee, was granted an initi al
period of short term disability benefits under the STD Pl an
foll ow ng a diagnosis of Parkinson's disease. Aetna subsequently
determned the nedical evidence not to establish a functiona

i mpai rment sufficient to preclude plaintiff’'s performance of the



mat erial duties of his enploynent with Countryw de and term nated
plaintiff’'s short termdisability benefits effective Septenber 25,
2008. Plaintiff admnistratively appealed this determnation. On
Novenber 13, 2009, after consideration of additional evidence
Aetna affirmed its previous decision to term nate benefits.

In the neanwhile, Aetna infornmed plaintiff on June 11,
2009, that he was not eligible to receive long term disability
benefits under the LTD Plan and that his claimfor such benefits
was cl osed.

Plaintiff filed the instant cause of action in this Court
on August 6, 2010, chal |l engi ng def endants’ term nati on of his short
term disability benefits, the denial of long term disability
benefits, and the processes used in such determ nations.

1. Evidence Before the Court on the Mdtions

In determ ning the instant notions for summary judgnent,
the Court has reviewed the evidence and information submtted in
support of the parties’ respective positions and finds there to be

no genuine issues of material fact in dispute.! A recitation of

Specifically, the Court has reviewed and considered the
exhibits and information submtted in support of defendants’
Statenent of Uncontroverted Material Facts (Doc. #41, Doc. #41(1-
6), Doc. ##44-50), and in support of plaintiff’'s Statenent of
Uncontroverted Material Facts (Doc. #51-1, Doc. #55, Doc. #55(1-
25)). The Court also reviewed and considered the affidavit of
plaintiff Geoffrey L. Kennedy (Doc. #56-1), as well as defendants’
exhibits submtted in support of their reply brief (Doc. #59(1-2)).
Al t hough the Court reviewed such evidence and exhibits in their
entirety, specific reference is nmade only to certain of those
exhi bits when necessitated by the di scussion.
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the rel evant undi sputed facts foll ows:

As is relevant to this cause of action, plaintiff was
enpl oyed by defendant Countrywide as a level I1l underwiter and
was enployed in this position on June 5, 2008, the |ast day he
wor ked at Countrywi de. Shortly after his | ast day at Countryw de,
plaintiff applied for short term disability benefits under
Countrywide’s STD Plan on account of his recent diagnosis of
Par ki nson’ s di sease.

To be di sabl ed under Countryw de’s STD Pl an, an enpl oyee
must be wunable “to perform the material duties of [his] own
occupation” “solely because of disease or injury[.]” (Doc. #41-4,
p. 2.) “Material duties” are those “normally required for the

performance of [the enployee’s] own occupation; and cannot be

reasonably omtted or nodified.” (l1d. at p. 13.) An enployee’s
“own occupation” is that which the enployee is “routinely
perform ng when [his] period of disability begins[,] . . . viewed

as it is normally perfornmed in the national econony instead of how
it is perforned: for [the enpl oyee’ s] specific enployer; or at
[the enpl oyee’ s] | ocation or work site[.]” (lLd.) Paynent of short
termdisability benefits begins after an “eli m nation period’” ends,
that is, after a defined period wthin which an enployee is
continuously disabled under the Plan. |If Aetna finds an enpl oyee
no |longer disabled under the Plan, the enployee’ s period of

disability ends on the date of such finding. (ld. at p. 3.)



A. Initial Grant and Subsequent Terni nation of STD Benefits

On April 16, 2008, prior to his departure from
Countrywi de, plaintiff visited neurologist Dr. Todd B. Silverman
and reported a twel ve-nonth hi story of decreased facial expression,
mldly slurred speech, slower novenents, difficulty initiating
movenent, increased saliva, occasional drooling, and left hand
tremor. Plaintiff reported that he noved papers nore slowy when
wor ki ng at his desk. Revi ew of systenms showed plaintiff not to
experience any alteration in his |l evel of consciousness, nenory or
intellectual abilities. Plaintiff did not experience fatiguing
weakness or excessive daytinme sleepiness, but reported easy
fatigue. Plaintiff experienced no sensory loss or difficulty with
receptive or expressive | anguage function. Mental status, sensory
and cranial nerve exam nations yielded normal results. Mot or
exam nation showed plaintiff to be “quite bradykinetic’” wth
di m ni shed facial expression and blink rate. No trenor or other
i nvoluntary novenents were seen. Plaintiff’s gait was mldly
altered. Dr. Silverman concluded that plaintiff |ikely suffered
i di opat hi ¢ Parki nson’s di sease but noted plaintiff’s cognition to
appear nornmal . An MRl was ordered and plaintiff was given
car bi dopa/ | evodopa (Sinenet). (Doc. #55-3, pp. 1-3.)

On May 20, 2008, plaintiff reportedto Dr. Silverman that
he noticed a significant inprovenent in his ability to wal k, nove

and speak while taking his nedication. Plaintiff reported sone



cognitive slowing and reported that he felt he was not noving fast
enough to keep up with the demands at work. Plaintiff reported to
Dr. Silverman that he was considering applying for disability. Dr.
Silverman noted plaintiff’s |aboratory tests to yield nornal
results. An MRl of the brain obtained on May 7, 2008, showed mld
age-rel ated changes with no acute |esions. Physical exam nation
showed plaintiff to be fully alert and oriented, with fluent speech
and normal conprehension, repetition and nam ng. Dr. Silverman
noted plaintiff’'s speech to be a bit quicker than during his
previ ous examnation. Plaintiff’s gait was noted to be “clearly
nmore spry.” Dr. Silverman diagnosed plaintiff wth idiopathic
Par ki nson’ s di sease and determ ned to continue plaintiff on Si nenet
given his response to the nedication. Plaintiff’s dosage of
Sinenmet was increased. Plaintiff was instructed to return in one
month. (Doc. #55-3, pp. 4, 5.)

In a Health Care Provider Certification form conpleted
for Countryw de on June 8, 2008, Dr. Silverman reported that
plaintiff’s chronic nmedical condition comenced on April 16, 2007,
and was of an ongoing nature. Dr. Silverman reported that
plaintiff’s condition required himto be off of work begi nni ng May
20, 2008, with an unknown return date. Dr. Silverman opined that
plaintiff could not performwork of any kind. (Doc. #55-3, pp. 11-
13.)

On June 13, 2008, plaintiff applied to Aetna for



tenporary disability benefits under Countrywi de’s STD Pl an. (Doc.
#45, p. 8.)

In support of his application for benefits, plaintiff
submtted to Aetna an Attendi ng Physician Statenment (APS) conpl eted
by Dr. Silverman on June 18, 2008. It was noted in the APS that
plaintiff was nost recently treated by Dr. Silverman on My 20,
2008. In the APS, Dr. Silverman reported that plaintiff had been
di agnosed wi th Parki nson’s di sease with objective findings thereof
to include bradykinesia, rigidity, unsteady gait, and cognitive
sl ow ng. Dr. Silverman reported plaintiff’'s synptons of the
di sease to have first appeared on April 16, 2007, and that
plaintiff was first treated for the condition on April 16, 2008.
Dr. Silverman noted that treatnment of the disease consisted of
medi cations, including Sinenet, vitamn E and vitamn C Dr .
Silverman reported that plaintiff was restricted in *“anything
requiring nmental speed or physical agility” and was inpaired in
that his cognition was slow and he had great difficulty nmulti-
tasking. Dr. Silverman opined that plaintiff’s condition caused
marked limtation in functional capacity as well as narked
limtation in his nmental capacity in that he was unable to engage
in stress or interpersonal relationships. Dr. Silverman concl uded
t hat Par ki nson’s di sease prevented plaintiff fromkeeping up with
the demands of his job. (Doc. #55-3, pp. 14-16.)

On June 27, 2008, Aetna determned plaintiff to be



eligible for benefits under the STD Plan, finding plaintiff to be
di sabl ed since June 6, 2008. Because the Pl an required a sixty-day
elimnation period before paynent of short term disability
benefits, plaintiff was advised that paynent of such benefits would
begi n on August 5, 2008. Aetna infornmed plaintiff that eligibility
for benefits woul d not be consi dered beyond August 5, 2008, unless
additional nedical information was received denonstrating his
inability to return to work at that tinme. (Doc. #44, pp. 68-69.)

In support of his continued request for short term
disability benefits, plaintiff submtted to Aetna treatnent notes
fromDr. Silverman dated July 7, 2008, which showed plaintiff to
report that he felt the Sinenet to be working. Plaintiff reported
that he felt “shaky” if he delayed taking his nedication.
Plaintiff reported to Dr. Silverman that he was now retired, had
been approved for short termdisability benefits, and was appl yi ng
for long termbenefits. Exam nation showed plaintiff to be awake,
alert, oriented, and to have normal speech. Plaintiff had nornma
fine-finger novenents, and examnation of the cranial nerves
yielded normal results. Sensory exam nation was nornal. Dr .
Silverman noted there to be mld bradykinetion. Dr. Silverman
concluded that plaintiff exhibited good response to Sinenet and
instructed plaintiff to return in three nonths. (Doc. #55-2, p.
50.)

On August 8, 2008, Aetna informed plaintiff that, upon



review of additional information received from plaintiff’s
att endi ng physician, Aetna determned to extend plaintiff’s period
of tenporary disability to Septenber 4, 2008. Aet na i nforned
plaintiff that i1f he remained disabled beyond Septenber 4,
additional information fromplaintiff’'s attendi ng physician would
be required and woul d need to denonstrate a “cl ear under st andi ng of
how [his] disability continue[d] to affect [his] work capacity.”
(Doc. #44, pp. 62-63.)

Plaintiff submtted an APS to Aetna dated Septenber 11,
2008, conpleted by internist Dr. Guy W Aton. Dr. Aton noted
plaintiff's last office visit wwth himto be July 11, 2008. In the
APS, Dr. Aton reported that plaintiff had been diagnosed wth
Par ki nson’ s di sease and that he was being treated for the condition
with Sinenet. Dr. Aton reported that plaintiff exhibited synptons
of weakness and trenor. Dr. Aton opined that plaintiff had no
ability to work in that he suffered severe limtations in
functional capacity. Dr. Aton reported that plaintiff was capable
of working no nore than one hour a day, that plaintiff would
experience such restriction “forever,” and that plaintiff could
“never” return to work. Dr. Aton reported that plaintiff was
nmotivated to return to work, but that his condition had regressed.

(Doc. #55-2, pp. 44-46.)?2

2An undated APS with Dr. Aton’s signature sets out the sane
concl usi ons as the Septenber 11, 2008, APS, that is, that plaintiff
was unable to work on account of restrictions caused by his
di sease. A facsimle date of “09-24-08" is stanped at the top of
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Aetna thereafter determned to extend plaintiff’s period
of disability to Septenber 24, 2008, so that it could undertake a
peer review to confirm further neurological progression of the
di sease, assess plaintiff's cognition abilities and disease
progression, and to prepare for probable transition to long term
disability. (Doc. #45, p. 27.)

On Septenber 19, 2008, a nedical consultant w th Aetna,
neurol ogist Dr. Henry Spira, conducted a peer-to-peer conference
with Dr. Silverman. In his witten review, Dr. Spira reported that
during this peer-to-peer conference, Dr. Silverman stated

that the clainmant describes slowing of

cognition and could not performthe essenti al

duties of his job as he used to. He described

difficulty keeping up with the pace required

of his job. Dr. Silverman stated that the

cl ai mant had early stage Parkinsonism
idiopathic, and had a good response to

Si nenet . He could not describe anything
clinical on examnation that would preclude
the claimant from working in his own

occupation and planned to do psychonetric
neur o- psych testing.

(Doc. #47, p. 10.)

In addition to participating in this peer-to-peer conference with

Dr. Silverman, Dr. Spira reviewed the foll owm ng nmedi cal records:

* APS dated Septenber 11, 2008, fromDr. Aton

* APS not dated with illegible signature;

each page of this otherw se undated APS. (Doc. #55-2, pp. 35-37.)
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* new patient consultation dated April 16, 2008, from Dr.
Si | ver man;

* patient visit dated May 20, 2008, fromDr. Silverman;

* office note dated July 7, 2008, fromDr. Silvernman;

* MRl brain dated May 7, 2008;

* lab results;

* medi cal history questionnaire dated April 16, 2008; and

* Countrywi de Health Care Provider Certification and APS
dat ed June 18, 2008.

(See Doc. #47, pp. 9-10.)

Based upon his reviewof this docunentation and his conference with
Dr. Silverman, Dr. Spira opined that the evidence failed to support
a finding of functional inpairnment for the entire period of June 6,
2008, to Decenber 2, 2008. Dr. Spira specifically found that
“[a]l though the cl ai mant descri bed cognitive dysfunction, he had a
normal nental status examnation.” (ld. at 11.) Dr. Spira also
noted that nedication inproved plaintiff’s condition. (Ld.)
Finally, Dr. Spira opined that, “[f]roma neurol ogi cal standpoint,
the restrictions and limtations, based on the provided data, are
not appropriate.” (l1d.)

In the nmeanwhile, Dr. Silverman conpl eted another APS,
dat ed Sept enber 19, 2008. Dr. Silverman noted his | ast exam nation
of plaintiff occurred on July 7, 2008, and that plaintiff was next
schedul ed for an appointnent in October 2008. In the APS, Dr.

Silverman opined that plaintiff’s Parkinson’s di sease prevented him
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from keeping up with the pace and stress of his job as a |oan
underwiter. Dr. Silverman reported plaintiff to exhibit synptons
of trenor, slurred speech and slowng notor function, and that
obj ective findings of plaintiff’s inpairnment included bradykinesi a,
rigidity and unsteady gait. Dr. Silverman noted plaintiff’s
condition to have stabilized. Dr. Silverman reported that
plaintiff was not notivated to return to work at his previous job.
(Doc. #55-2, pp. 38-40.)

In a letter dated Septenber 30, 2008, Aetna inforned
plaintiff that, based on review of the clinical data and the peer-
to-peer conference with Dr. Silverman, it had determ ned that the
clinical information failed to support a finding that plaintiff was
functionally inpaired from performng his job duties and that,
therefore, plaintiff was not totally disabled fromperformng his
job as an underwiter with Countrywi de. Aetna infornmed plaintiff
that it was termnating his claim for short term disability
benefits for the period after Septenber 24, 2008, and advised
plaintiff of the process by which to seek review of this
determ nation. (Doc. #44, pp. 55-56.)

B. Appeal of Initial Deternination

In a letter dated March 18, 2009, plaintiff, through
counsel, appealed Aetna’s denial of plaintiff’s claim for short
termdisability benefits. (Doc. #46, pp. 45-52.)

Subsequent to Aetna’s initial determnationto term nate
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benefits, but prior to plaintiff’s appeal of this determnation,
plaintiff underwent a neuropsychol ogi cal eval uati on upon referral
from Dr. Silvernman. (Doc. #47, pp. 15-19.) Specifically, on
Cctober 1, 2008, neuropsychologist N cole Schwarze eval uated
plaintiff during which plaintiff reported that he experienced
sl owed processing speed, mld nenory probl ens, occasional slurred
speech, and worsening cognitive problens. Plaintiff reported
having no problenms with reasoning, |anguage conprehension and
expression, or problem solving. Behavi oral observations showed
plaintiff not to have any physical |imtations that interfered with
hi s performance. Plaintiff’s speech was noted to be fluent and
articulate without errors or abnormalities. Plaintiff’s thought
processes were noted to be well organized and goal directed.
Plaintiff’s affect was appropriate, but he seened mldly anxious
and fidgeted throughout the appointnent. Dr. Schwarze noted
plaintiff to be attentive and alert throughout the |ong test
session (three hours), and plaintiff was observed to understand
test directions easily. During the evaluation, Dr. Schwarze
adm nistered the followng tests: Trail Mking Test Part A and B
Del i s- Kapl an Executive Functioning System Boston Nam ng Test,
Benton Visual Form Di scrimnation Test, Wchsler Menory Scale 3rd
Edition, California Verbal Learning Test 2nd Edition, Brief
Vi suospati al Menory Test Revi sed, Wechsler Adult Intelligence Scal e

3rd Edition, Wsconsin Card Sorting Test, Wchsler Test of Adult
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Readi ng, Beck Depression Inventory 2nd Edition,

| nventory.

Upon conclusion of the evaluation and testing

Schwar ze reported the results to show

mld deficits in some visuospatial abilities
such as visual attention and visuonotor
construction as well as a mninmal deficit in
verbal recognition nenory. H's cognition is
ot herwi se intact including intact perfornance
on tests assessing auditory attention, verbal
expr essi on, vi sual menory, nost tests
assessi ng ver bal menory, i nformation
processi ng speed, and executive functioning.
Enotionally, he denies clinically significant
synptons of depression or anxiety. The mld
deficits observed on this evaluation are
nonspecific but are likely related to probabl e
idiopathic Parkinson's disease given his
ot herwi se unremarkable nedical history and
that these types of cognitive deficits are
sonetimes observed in those with idiopathic
Par ki nson’ s di sease.

Al though the mld deficits observed on this
evaluation do not necessarily preclude M.
Kennedy from working, he reports remarkable
problems with stamna and fatigue that may
interfere with his ability to work. | defer
to Dr. Silverman regarding M. Kennedy’s

and Beck Anxiety

Dr.

ability to work at this point.

(Doc. #47, p. 18.)

Dr. Schwarze provided a copy of the neuropsychol ogical report to

Dr. Silverman and to Dr. Aton (id.), and the report was consi dered

by Aetna on plaintiff’s admnistrative appeal

Doc. #48, p. 19).

(Doc. #46, p. 30;

On March 26, 2009, at the request of plaintiff’s counsel,

plaintiff underwent a psychol ogi cal and vocational rehabilitation
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eval uation by psychol ogi st Vincent F. Stock. Plaintiff reportedto
Dr. Stock that he currently was unable to maintain a full-tinme
enpl oynent position because he drools, needs to nap, gets dizzy,
lives wth constant pain, has a problem expressing hinself in his
t houghts, gets nervous, shakes, and slurs his words. Plaintiff
al so reported that he |oses focus, gets groggy in the afternoon,
experiences a |loss of notor skills, can stand for only forty-five
m nutes, and can sit for only one hour before needing to change
position. Dr. Stock reviewed nedical evidence consisting of Dr.
Silverman’s records dated April 16 through July 7, 2008; Dr.
Silverman’s nedi cal note dated Novenber 12, 2008; and Dr. Aton’'s
APS dat ed Sept enber 24, 2008.% Dr. Stock also reviewed a letter to
plaintiff from Countryw de dated Septenber 19, 2008, term nating
plaintiff’s enploynment on account of his permanent disability?* a
| etter dated Decenber 22, 2008, fromDaniel F. Cunni ngham a forner
co-worker of plaintiff’'s; a job description of Underwiter
11/ Countryw de Financial dated January 16, 2009; and plaintiff’s
letter of appeal to Aetna dated March 18, 2009. Dr. Stock
conducted a nmental status exam nation which showed plaintiff to be
cooperative and thorough in his explanation of the situation.

Plaintiff was calm and anxious wth intact thought processes.

3See n. 2, supra.

“The letter states that plaintiff advised Countryw de that he
was not able to return to work due to his permanent disability.
(Doc. #55-2, p. 27.)
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Plaintiff was fully oriented and took his tine answeri ng questi ons.
General know edge was intact as well as sinple calculations. Dr.
Stock noted plaintiff to be inpaired in serial sevens and seri al
threes. Abstract capability, judgnent and i nsight were noted to be
i ntact. Plaintiff reported that he experienced feelings of
depression and that he had trouble with his nenory. Based upon his
review of the nedical evidence and his interview with plaintiff,
Dr. Stock concluded that plaintiff had a significant interference
and i npedi nent to enpl oynent, that there were no jobs avail able for
plaintiff to perform and that plaintiff should be considered
permanently and totally disabl ed. Dr. Stock diagnosed plaintiff
wi th generalized anxi ety di sorder and assigned a d obal Assessnent
of Functioning (GAF) score of 45.°% (Doc. #55-1, pp. 28-35.)
Plaintiff submtted Dr. Stock’s eval uati on, Countryw de’s
Sept enber 2008 |l etter and M. Cunni nghanmi s Decenber 2008 letter to
Aetna for consideration on adm nistrative appeal. Plaintiff also
submtted to Aetna an e-mail dated Decenber 3, 2008, from
Countrywi de Human Resources detailing the job description of

underwriter |I1.

The undersigned takes judicial notice of the D agnostic and
Statistical Minual of Mental D sorders, Text Revision (4th ed.
2000) (DSM1V-TR), which describes a dobal Assessnent of
Functioning (GAF) score as a consideration of *“psychol ogical,
soci al, and occupational functioning on a hypot hetical conti nuum of
mental health/illness.” 1d. at 34. A GAF score of 41-50 indi cates
serious synptons (e.g., suicidal ideation, severe obsessional
rituals, frequent shoplifting) or any serious inpairnment in social,
occupational, or school functioning (e.g., no friends, unable to
keep a job). 1d.
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On April 30, 2009, Dr. Aton conpleted an APS in which he
stated that plaintiff’s Parkinson’ s di sease caused himto be absent
fromwork due to disability beginning in June 2008, and that such
di sability would never end.® Dr. Aton reported that plaintiff took
medi cation for the condition. Dr. Aton reported plaintiff to
experience synptons of progressive weakness and trenors, and that
plaintiff had no ability to work. Dr. Aton opined that plaintiff
could work only one day a week and for one hour, at nost. Dr. Aton
opi ned that plaintiff could never returnto work and that a “sinple
physi cal exant provided objective findings supporting this
conclusion. Dr. Aton reported that plaintiff’s condition had both
stabilized and regressed, and that plaintiff was notivated to
return to work. (Doc. #55-1, pp. 13-15.)

In a Capabilities and Limtations Wrksheet conpleted

that sane date, April 30, 2009, Dr. Aton reported that plaintiff

coul d occasionally pull, push, carry, stand, stoop, and wal k; but
could never clinmb, craw, kneel, lift, reach, bend, tw st, grasp,
mani pul ate, or engage in repetitive notion. Dr. Aton further

reported that plaintiff could occasionally lift up to twenty
pounds. Dr. Aton reported that plaintiff could not engage in
frequent flexing or rotation of the head and neck, nor allow his
head and neck to remain in static position. Plaintiff had no

environmental limtations nor any limtations in his speech, vision

61t was not noted in this APS when plaintiff last visited Dr.
At on.

-18-



or hearing. Dr. Aton opined that plaintiff could work a total of
two hours a day, at nost, and that plaintiff would be sorestricted
“forever.” (Doc. #55-1, p. 16.)

Plaintiff submtted Dr. Aton’s April 2009 APS and
Capabilities and Limtations Wrksheet to Aetna for consideration
on adm ni strative appeal .

Plaintiff visited Dr. Lee Tenpel on June 22, 2009, who
noted plaintiff’s diagnosis of Parkinson s disease. Plaintiff
reported to Dr. Tenpel that he experienced trenors, slower wal ki ng,
shuffling, and stooping for many nont hs and was t hen di agnosed with
Par ki nson’s in June 2008. Plaintiff reported that he was given
medi cation for the condition fromwhich he obtained benefit unless
he was stressed. Plaintiff reported that if he mssed a dose of
hi s medi cation or was stressed, he experienced i ncreased freezing/
festination, disorientation, |lack of focus, anxiety, and slurring
of words. Plaintiff reported not experiencing these synptons often
if he is at hone, relaxed, and able to take naps after exerting
hi nmsel f. Plaintiff reported that he was under a |lot of stress
while at work, and that he had sl owed down and could not focus.
Ment al status exam nation showed plaintiff to be oriented, to have
intact | anguage with mld to noderately soft nonotone, and to have
intact attention and nenory. Plaintiff’'s affect was noted to be
okay. Physical exam nation showed mld rigidity of the upper and

| oner extremties, wwth mld generalized bradykinesia. Plaintiff
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had full strength in all extremties. Rapid finger tap was mldly
sl ow wi th poor coordination. No trenors were noted at rest or with
action, but mnimal trenmor was noted with outstretched fingers.
Dr. Tenpel noted plaintiff’'s steps to be mldly small and to be
sl ow, but not shuffling. Plaintiff had a mld stoop and a mld
linmp. Rising to a standing position was noderately difficult and
m ni mal postural instability was noted. Dr. Tenpel concl uded that
plaintiff had typical features of idiopathic Parkinson s disease,
including gross and fine notor signs of bradykinesia, rigidity,
par ki nsoni an gait, and bal ance changes. Dr. Tenpel reported that
plaintiff had some cognitive slowng, inability to multi-task, and
inability to maintain focus over sustained periods that worsened
Wth stress and tine constraints. Dr. Tenpel reported that such
“non notor” problens associated wth Parkinson’s did not respond
well to nedications prescribed for the disease. Dr. Tenpel opined
that plaintiff was undertreated. Dr. Tenpel determned for
plaintiff to discontinue Sinenet and to start Stalevo. Plaintiff
was instructed to begin a hone exercise program Dr. Tenpel noted
that he reviewed Dr. Stock’s March 2009 eval uati on and agreed with
the conclusions therein, including that plaintiff was unable to
mai ntain conpetitive enploynment at his last occupation or in any
simlar occupation. (Doc. #55, pp. 4-7.)

Plaintiff submtted Dr. Tenpel's treatnment notes to Aetna

for consideration on adm nistrative appeal.
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In a letter dated July 30, 2009, plaintiff, through
counsel, informed Aetna that he had submtted all evidence he
intended to submt on the appeal. (Doc. #47, pp. 52-53.)

On Septenber 14, 2009, psychol ogi st Lawence Burstein, a
consultant with Aetna, conpleted a Physician Review in which he
opined that evidence failed to support a finding of functiona
inmpairnment for the entire period from Septenber 25, 2008, through
the date of his opinion. (Doc. #46, pp. 60-64.) In rendering this

opinion, Dr. Burstein reviewed the foll ow ng evidence:

* Job description

* New Patient Consultation report from Dr. Silverman,
Neur ol ogy, dated April 16, 2008;

* Neur osurgery and Neur ol ogy, LLC, Medi cal Hi story
Questionnaire, signed by plaintiff, dated April 16, 2008;

* Laboratory report from St. Luke’'s Hospital, dated Apri
16, 2008;

* MRl brain with and wthout contrast report from St.
Luke’s Center for Diagnostic |Imaging, dated May 7, 2008;

* Neur ol ogi cal followup report fromDr. Silverman, dated
May 20, 2008;

* Health Care Provider Certification form signed by Dr.
Si | verman, dated June 8, 2008;

* Ofice visit report fromDr. Silverman, dated July 7,
2008;

* APS signed by Dr. Silverman, dated June 18, 2008;
* Aut horization for Aetna to Request Protected Health

Information Necessary to Process a Disability Caim
forms, signed by plaintiff, both dated June 23, 2008;
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APS signed by plaintiff, dated July 11, 2008, physician
signature illegible;

APS' s signed by Dr. Guy W Aton, Internal Medicine, dated
Septenber 11, 2008, and Septenber 18, 2008;

APS signed by Dr. Silverman, dated Septenber 19, 2008;
Letter addressed to claimant from Andrea Smith, AVP,
Leave of Absence, Countryw de Human Resources, dated
Sept enber 19, 2008;

Copy of a prior peer reviewreport conpleted by Dr. Henry
Spira, Neurol ogy, dated Septenber 22, 2008;

Copy of the STD claim determnation letter, dated
Sept enber 30, 2008;

Letter fromclai mant, dated Decenber 2, 2008;

“To Whom It My Concern” letter from Daniel F.
Cunni ngham dated Decenber 22, 2008;

Letter fromclaimant, dated January 25, 2009;

Appeal request letter of representation fromPhillip A
Tatl ow, Esquire, dated March 18, 2009;

Report of Psychol ogical and Vocational Rehabilitation
Evaluation from Vincent F. Stock, MA., Li censed
Psychol ogi st, dated March 26, 2009;

Social Security Admnistration Consent for Release of
Information form Aetna Reinbursenent Agreenent (LTD)
form signed by plaintiff, both dated March 29, 2009;

Letter fromAttorney Tatlow, dated April 15, 2009;

APS, Capabilities and Limtations Wrksheet, signed by
Dr. Aton, both dated April 30, 2009;

Wrk Hi story and Education Questionnaire, signed by
plaintiff, dated May 21, 2009;

Aut hori zation for Aetna to Request Protected Health
| nformati on Necessary to Process a Disability Caimform
Aut hori zation to Qobtain Information form signed by
plaintiff, both dated May 25, 2009;
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* Aetna Other Inconme Questionnaire Disability Benefits,
signed by plaintiff, dated May 26, 2009;

* Medi cal Report fromLee W Tenpel, M D., Neurol ogy, dated
June 22, 2009;

* List of Synptons for claimnt, update, dated June 22,
2009; and
* Correspondence from Attorney Tatlow, dated July 1 and

July 30, 20009.
(See Doc. #46, pp. 60-61.)

Dr. Burstein also conducted a peer-to-peer consultation with Dr.

Stock, who stated to Dr. Burstein

t hat he has not actually treated the clai mant.
M. Stock reported that he only saw the
cl ai mant on one occasion, in April, 2009. M.
Stock stated that the claimant had difficulty
performng the serial-seven and serial-three
tasks, after consulting his file, but had no
record of the claimant’s actual responses. He
i ndi cated that he based his opinion that the
claimant could not work on the claimant’s
hi story and the docunentation but did not have
any exanples of the claimnt’s behavior or
measurenents of the «claimant’s cognitive
functioning to support his opinion.

(Doc. #46, p. 62.)

Based upon his review of the submtted evidence and the
peer-to-peer conference with Dr. Stock, Dr. Burstein opined that
the evidence failed to support a finding of functional inpairmnent,
from a psychol ogical perspective, for the entire period of
Sept enber 25, 2008, through the date of his report (Septenber 14,

2009). Dr. Burstein specifically found:
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(Doc.

The claimant has not been in the care of a
mental health professional, or at |east no
records were submtted from a nental health
pr of essi onal .

The subm tted docunentation indicates that the
cl ai mant has been diagnosed w th Parkinson’s
di sease. This disease can cause inpairnents
in an individual’s cognitive functioning. It
is also a progressive disease that would be
expected to lead to increasing levels of
i npai rment  over tine. However, as the
cl ai mant’ s provi ders have not perforned nent al
stat us exam nations or provided ot her findings
to corroborate that the claimnt has had
inpairnments in his cognitive or enotional
functioning, it is inpossible to determ ne
when, or if, the claimnt’s di sease had caused
him to have synptons that would have
interfered wwth his occupational functioning.
As recently as 04/09/09, the claimnt was
exhi bi ti ng behaviors and nental status results
that were nostly within normal limts. The
claimant was reported to not sit still,
al though this could be a synptom of the
novenent issues associated wth Parkinson' s
di sease. The claimant reportedly nade errors
on the serial -seven task but M. Stock did not
indicate the claimant’s responses, so it is
i npossible to determne if the clai mant nmade a
single error, which woul d not suggest that the
claimant was inpaired to a degree that would
have interfered W th hi s cognitive
functioning, or if the claimnt nmade nmany
errors, which m ght have indi cated i npai rnments
inthe claimant’s ability to function. There
were no neasures of the claimnt’s psychonot or
speed to corroborate the claimant’s conplaints
t hat he could not work  fast enough.
Therefore, the submtted docunentation does
not support that the claimnt was inpaired,
from a psychol ogi cal perspective, during the
period under review.

#46, p. 63.)
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Neur ol ogi st Dr. Vaughn Cohan, a nedical consultant with
Aetna, also conpleted a Physician Review in which he opined that
evidence failed to support a finding of functional inpairnment for
the entire period from Septenber 25, 2008, through the date of his
opinion. (Doc. #48, pp. 16-21.) In rendering this opinion, Dr.
Cohan reviewed the sanme submtted records as reviewed by Dr.
Burstein, and considered information obtained in peer-to-peer
consultations he had with Drs. Silverman and Aton on Septenber 14
and Septenber 17, 2009, respectively. (lLd. at pp. 16-17, 19.) Dr.
Cohan reported Dr. Silverman to state that as of plaintiff’s nost
recent visit with himin May 2009, there was no significant change
in plaintiff’s condition and that plaintiff could perform
activities of daily living. Dr. Silverman stated that plaintiff
had experienced a few episodes of transient and short-Ilived
di sorientation with full spontaneous resol ution, and denonstrated
mld rigidity and bradykinesia as well as mninmal trenor. “Dr.
Silverman stated that the claimant reported that he coul d not work
intellectually, but Dr. Silverman noted the results of the
claimant’ s previ ous neuropsychol ogi cal evaluation by Dr. Schwarz
[sic], which did not reveal any significant cognitive defect which
woul d preclude performance of work.” (ld. at p. 19.) Wth respect
to Dr. Aton, Dr. Cohan reported him to state that plaintiff’s
cognitive functioning was very good and that plaintiff’'s primry

probl em was wi th trenul ousness. Dr. Aton stated that he would
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defer to neurology with respect to plaintiff’'s ability to work.

(1d.)

Based upon his review of the submtted evidence and the
peer-to-peer conferences with Drs. Silverman and Aton, Dr. Cohan
opi ned that the evidence failed to support a finding of functional
i npai rment for the entire period of Septenber 25, 2008, through the
date of his report (Septenber 22, 2009). Dr. Cohan specifically

f ound:

The claimant | eft work in June 2008 with signs
of Par ki nsonism and he was started on Si nenet
therapy. The nedical records reflect that the
claimant’s abnor mal physi cal findi ngs
substantially inproved while on Sinenet
therapy. Although the claimnt has reported
cognitive problens as a reason for his all eged
inability to work, nonethel ess, the claimant’s
primary care physician has stated that no
significant cognitive problens are noted, Dr.
Silverman did not report any significant
cognitive abnormalities on his exam nation,
and a conpr ehensi ve neur opsychol ogi ca
eval uation found relatively normal cognitive
functioning when performed by Dr. Schwarz
[ sic]. Dr. Tenpel has stated that he
considers the claimant to be cognitively
inpaired, and he nmakes reference to a
psychological interview performed by M.
St ock. | have previously opined that this
eval uati on woul d be i nadequate with respect to
evaluating the claimant’s overall cognitive
functionality for work for reasons stated
above. I t is ny opinion that t he
docunentation provided is not indicative of a
functional inpairment for the claimant’s own
occupation effective 9/25/08.

(Doc. #48, p. 20.)
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On Septenber 30, 2009, Aetna forwarded to Dr. Tenpel a
copy of Dr. Cohan’s Physician Review and requested Dr. Tenpel to
indicate to Aetna the areas of the report with which he agreed
and/ or disagreed and to submt clinical evidence or docunentation
supporting his position. (Doc. #47, pp. 54-55.) 1In response, Dr.
Tenpel’s office submtted a note stating, “Dr. Tenpel cannot
comment on his ability to work on 9/08 since he was not yet our
patient. Dr. Tenpel woul d recommend a neuropsych eval uation to see
if he can cognitively hold a conpetitive underwiting job. (']
woul d be nore than happy to order this testing if needed.” (1d. at
p. 56.)

In a letter dated Novenber 13, 2009, Aetna inforned
plaintiff that, based on reviewof the submtted docunentation, the
peer-to-peer conferences with Drs. Silverman and Aton, and the
Cct ober 2009 statenment from Dr. Tenpel, it had determ ned that
there was a | ack of nedical evidence to support a finding that an
inpairnment in plaintiff’s physical and psychol ogi cal functioning
precluded him from performng the material duties of his own
occupation as of Septenber 25, 2008, and that the previous decision
to termnate short termdisability benefits was therefore upheld.
Aetna advised plaintiff of the process by which to bring a civil
action under ERI SA to chall enge the determ nation. (Doc. #46, pp.

30-32.)
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C. Post Administrative Appea

On May 12, 2010, plaintiff, through counsel, submtted
additional nedical evidence to Aetna consisting of a neuro-
psychol ogi cal eval uation conducted by Dr. Kristen Sands on March
22, 2010. Counsel argued to Aetna that such evaluation showed
plaintiff’s condition to continue to deteriorate. Counsel al so
argued that plaintiff was denied the opportunity to obtain |ong
term disability benefits because of Aetna’s wongful denial of
short term disability benefits. Plaintiff requested that Aetna
reconsider its previous denial and cautioned that failure to do so
would result in litigation by which both short termand |ong term
di sability benefits would be sought. (Doc. #46, pp. 18-23.)

In a letter dated June 8, 2010, Aetna informed plaintiff
that the appeal procedures under its policy had been fully
exhausted and that its Novenber 2009 decision to uphold the
termnation of plaintiff’s short termdisability benefits was not
subj ect to further admnistrative review The nedica
docunentation submtted with plaintiff’s May 2010 letter was
returned to counsel. (lLd. at pp. 16-17.)

This action foll owed.

I11. Standard of Review

In Firestone Tire & Rubber Co. v. Bruch, 489 U S. 101

(1989), the Suprenme Court established the standard of review

applicable to ERI SA benefit clains. In Firestone, the Court
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determ ned that such clains are to be revi ewed de novo unl ess the

plan gives the "admnistrator or fiduciary the discretionary
authority to determine eligibility for benefits or to construe the
terms" of the plan. ld. at 115. If the plan grants the
adm ni strator or fiduciary such discretionary authority, the court
nmust determ ne whether the adm nistrator abused its discretion in

reaching its decision. See id.; see also Hackett v. Standard Ins.

Co., 559 F.3d 825, 829-30 (8th Cir. 2009). Were, as here, a plan
adm ni strator plays a dual role under an enpl oyee benefits plan by
acting as an evaluator of clains and a payer of benefits, a

conflict of interest is created. Metropolitan Life Ins. Co. V.

d enn, 554 U. S. 105, 108 (2008). Such conflict of interest nust be
wei ghed as a factor in determ ning whet her the adm ni strat or abused
its discretion; it does not convert the standard of review to one

of de novo review. 1d. at 115-16; Hackett, 559 F.3d at 830.

In review ng for abuse of discretion, the court nust
affirmthe plan adm nistrator’s action under the plan unless it is

arbitrary and capricious. Mnning v. American Republic Ins. Co.,

604 F.3d 1030, 1038 (8th G r. 2010). To determ ne whether a plan

admnistrator’s decision was arbitrary and capricious, the court

exam nes whet her the decision was reasonable. 1d. Any reasonable
decision wll stand, even if the court would have determ ned the
matter differently as an original matter. 1d. “[T]his standard

does not apply[, however,] if the plan adm nistrator has commtted

-29.



‘a serious procedural irregularity’ causing ‘a serious breach of
the plan admnistrator’s fiduciary duty to the claimant,’ in which
case the court applies aless deferential standard of review.” |d.

(quoting Pralutsky v. Metropolitan Life Ins. Co., 435 F. 3d 833, 837

(8th Cir. 2006)).

I n his Anended Conpl ai nt and Moti on for Sunmmary Judgnent,
plaintiff claims that Aetna commtted serious procedural
irregularities causing a serious breach of its fiduciary duty to
plaintiff, and thus that the |less deferential standard of review
applies. For the followi ng reasons, plaintiff’s argunent fails.

Plaintiff clainms that defendants’ failure to consider his
eligibility for Social Security benefits constitutes a procedural
irregularity warranting less than deferential review As an
initial matter, the undersigned notes that “ERI SA plans are not
bound by Social Security determnations,” and courts owe no

deference to findings made under the Social Security Act. GCulla

v. Usable Life, 864 F. Supp. 883, 888 (WD. Ark. 1994) (cited

approvingly in Coker v. Metropolitan Life Ins. Co., 281 F. 3d 793,

798 (8th Gir. 2002)). Nevertheless, other than his eligibility for
Soci al Security Dbenefits, plaintiff presents no evidence
denonstrating that the failure to consider such eligibility
affected Aetna’s decision to term nate and/or deny plan benefits.
Plaintiff does not identify any records considered by the Social

Security Adm nistration which should have been, but were not,
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considered by Aetna. The nere assertion of a perceived
irregularity, wthout nore, is insufficient to give rise to

hei ght ened review. Kesco v. Meredith Corp., 480 F.3d 849, 852 (8th

Cir. 2007). *“Absent material, probative evidence, beyond the nere
fact of the apparent irregularity, tending to show that the
adm ni strator breached his fiduciary obligation,” the traditional
abuse of discretion analysis wll be applied. Id. at 852-53
(i nternal quotation marks and citation omtted). Because plaintiff
fails to present evidence of a connection between Aetna’'s failure
to consider his eligibility for Social Security benefits and
Aetna’s denial of plan benefits, a |l ess-than-deferential standard

of review is not warranted. Id. at 853; see also Chronister v.

Baptist Health, 442 F.3d 648, 655 (8th Cr. 2006).

Plaintiff also clainms that defendants’ failure to refer
him for an independent psychol ogi cal, physical and/or vocational
exam nation constituted a procedural irregularity. Under its
disability plans, however, Aetna was not required to order
i ndependent exam nations or evaluations (see Doc. #41-4, p. 10;
#41-6, p. 10), and *“case law contains no such absolute

requirenent.” Torres v. UNUM Life Ins. Co. of Am, 405 F. 3d 670,

678 (8th GCr. 2005). This perceived irregularity does not subject
Aetna’s decision to termnate benefits to |less than deferentia
review. 1d. at 678, 679-80.

Plaintiff cont ends t hat def endant s effected the
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termnation of his short termdisability benefits so as to prevent
plaintiff from becomng eligible for Jlong term disability
benefits.’ Plaintiff presents no evidence to support this
assertion. “Absent material, probative evidence, beyond the nere
fact of the apparent irregularity, tending to show that the
adm ni strator breached his fiduciary obligation, we will apply the
tradi tional abuse of discretion analysis.” Kesco, 480 F. 3d at 852-
53 (internal quotation marks and citation omtted).

Plaintiff also argues that procedural irregularities
exist in the manner by which defendants reviewed the evidence
submtted in support of his disability. Specifically, plaintiff
clainms that defendants failed to consider the report of Dr. Stock’s
March 2009 evaluation, submtted to themin July 2009; and made
their determnation to termnate benefits wthout conpetent,
obj ective evidence of inprovenent in plaintiff’s health. Wth
respect to plaintiff’s claimregardi ng defendants’ treatnent of Dr.
Stock’s evaluation, his claimis wthout nerit. Contrary to
plaintiff’s assertion, Dr. Stock’ s eval uati on was revi ewed by Aetna
and its nedical consultants, and was summarized and analyzed in
Aetna’'s decision to uphold its previous term nation of benefits.
| ndeed, Aetna consultant Dr. Burstein conducted a peer-to-peer

conference with Dr. Stock—during which Dr. Stock’s eval uati on was

‘Under Aetna’s LTD Pl an, an enpl oyee does not becone eligible
for receipt of long termbenefits until after the first 180 days of
a period of disability. (Doc. #41-5, p. 6; #41-6, p. 2.)
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di scussed—and reported his conclusions resulting therefromin his
Physi ci an Revi ew. To the extent plaintiff clains procedural
irregularity in the termnation of benefits w thout objective
evi dence of nedical i1nprovenent, such argunent is directed nore to
t he reasonabl eness of the adm nistrator’s decision based on the
evidence presented rather than a serious irregularity in the
process, that is, anirregularity “so severe that the court ‘has a
total lack of faith in the integrity of the decision nmaking

process.’” Pralutsky, 435 F.3d at 838 (quoting Buttramyv. Central

States, Se. & Sw. Areas Health & Wl fare Fund, 76 F.3d 896, 900

(8th GCr. 1996)). The normal standard of review is thus
appropriate. 1d.

Plaintiff appears to al so argue that Countryw de’ s letter
to hi mdated Septenber 19, 2008, term nating his enpl oynent *based
on [his] permanent disability” (Doc. #55-2, p. 27) constitutes his
enpl oyer’s finding that he could not performthe duties of his job
and denonstrates the incongruity of Aetna’s ultimte determ nation
that plaintiff was not so disabl ed. A review of the letter in
toto, however, shows that Countrywide did not act on its own
determ nation that plaintiff was permanently di sabl ed, but rather
on plaintiff’s representation: “Dear M. Kennedy: As a follow up
to our conversation on Septenber 19, 2008, you have advi sed that
you will not be able to return to work due to your pernmanent

disability.” (ILd., enphasis added.) No serious procedural
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irregularity in Aetna’s actions is denonstrated by the contents of
Countrywide's letter termnating plaintiff’s enpl oynent.

Plaintiff also contends that defendants engaged in
procedural irregularities by not providing the conplete clains file
to himuntil Septenber 3, 2009. Plaintiff argues that w thout a
more tinely provision of the file, he was unable to counter Dr.
Spira’s report and substantiate his claimon adm nistrative appeal
i nasnmuch as he did not previously see the report. A review of the
record counters this assertion. Indeed, in his March 2009 letter
to Aetna appealing the initial adverse decision, plaintiff, through
counsel, refers extensively to Dr. Spira’s Physician Revi ewreport,
identifying the report to be anong “docunents that you sent to
him{.]” (Doc. #46, pp. 46-47.)

Finally, plaintiff clainms that defendants inproperly
obt ai ned opi nions from Aetna consultants Drs. Burstein and Cohan
after the appeal process had closed without providing plaintiff an
opportunity to review and rebut such opinions. “[T]he full and
fair review to which a claimant is entitled under 29 US. C 8§
1133(2) does not include review ng and rebutting, prior to a
determ nati on on appeal, the opinions of peer reviewers solicited

on that sane |evel of appeal.” Mdgett v. Washington G oup Int’|

Long TermDisabilty Plan, 561 F. 3d at 896. |Instead, the applicable

regul ations state that a claimant “[is] entitled to access those

peer reviews only after [the adm nistrator] ma[kes] its ‘adverse



benefit determ nation on review.’” [d. at 895 (quoting 29 C.F.R
8§ 2560.503-1(i)(5)) (enphasis added). To the extent plaintiff
clains that defendants inproperly padded the clains file by
obt ai ni ng these opi nions, regardl ess of his | ack of opportunity to
review and rebut them a review of the regul ati ons shows that in
the circunstances of plaintiff’s adm nistrative appeal here, Aetna
was required to procure such peer reviews:

[1]n deciding an appeal of any adverse benefit

determ nation that is based in whole or in

part on a nedical judgnent, . . . the

appropriate nanmed fiduciary shall consult with

a health care professional who has appropriate

training and experience in the field of

medi ci ne involved in the nedical judgment].]

29 CF.R 8 2560.503-1(h)(3)(iii) (enphasis added).

Further, as noted by the Eighth Crcuit in Mdgett, 8 2560.503-
1(h)(3)(iii) does not require a claimant to be given the
opportunity to review and rebut such health care professional’s
concl usi on. M dgett, 561 F.3d at 895. Lastly, to the extent
plaintiff asserts a procedural irregularity on account of
defendants’ failure to identify Drs. Burstein and Cohan until the
instant litigation, nothing in the applicable regul ations requires

a plan admnistrator to sua sponte provide to a claimant the

specific identity of its peer reviewers or their credentials after

an adverse adm nistrative review. See Mdgett, 561 F. 3d at 896; 29

CF.R 8 2560.503-1(j). Al though plaintiff was entitled to
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recei ve, upon request, copies of all docunents, records and
information relevant to his claimon review, 29 C F. R § 2560. 503-
1(j)(3), nothing before the Court shows that plaintiff nmade such
request until the instant litigation. No procedural irregularity
exists with respect to defendants’ procurenment of Drs. Burstein's
and Cohan’s opinions, nor wth respect to their disclosure
t hereof .8

Accordingly, for all of the foregoing reasons, the Court
will review the plan admnistrator’s decision to term nate and/or
deny plan benefits for abuse of discretion, taking Aetna’s
financial conflict of interest into consideration.

| V. Discussion

In reviewing for an abuse of discretion, the plan

adm ni strator’s deci sion should be reversed only if it is arbitrary

and capricious. Geen v. Union Sec. Ins. Co., 646 F.3d 1042, 1050

(8th Gr. 2011); Mdgett, 561 F.3d at 896. To determ ne whether a
plan adm nistrator’s decision was arbitrary and capricious, the
Court nust |look to whether the decision to deny benefits was
supported by substantial evidence, “nmeaning nore than a scintilla
but |less than a preponderance.” Mdgett, 561 F.3d 897 (i nternal

guotation marks and citation omtted). The Court should not

8 n his briefs on the instant notions for summary judgnent,
plaintiff repeatedly requests the Court to strike the opinions of
Drs. Burstein and Cohan on account of these alleged procedura
irregularities. For the reasons stated herein, the Court will not
stri ke these opinions.
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disturb the decision if it is supported by a reasonable
expl anation, even though a different reasonable interpretation
could have been nmde. Id. “[A] decision is reasonable if a
reasonabl e person coul d have reached a sim | ar decision, given the
evidence before him not that a reasonable person would have
reached that decision.” Id. (internal quotation marks and
citations omtted) (enphasis in original). For the follow ng
reasons, Aetna’'s decisions here were reasonable and supported by
substantial evidence. In addition, because the circunstances do
not suggest a higher likelihood that Aetna’s conflict of interest
affected its benefits decision, this factor does not wei gh heavily

inthis Court’s eval uation for abuse of discretion. See G een, 646

F.3d at 1053-54.

During initial review, Aetna had before it nedica
evidence which |acked any objective findings that plaintiff
suffered cognitive deficits on account of his condition. O her
than plaintiff’s subjective statenents during exam nations that he
experienced cognitive slowing, plaintiff’s providers made no
cont enporaneous clinical findings of such slow ng and, indeed
ment al status exam nations were consistently wwthin normal limts.
In addition, during the peer-to-peer conference conducted in
Septenber 2008, it was noted that plaintiff’'s treating neurol ogi st
“could not describe anything clinical on exam nation that would

preclude [plaintiff] fromworking in his ow occupation[.]” (Doc.
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#47, p. 10.) It was also noted during this initial review that
plaintiff’s condition inproved wth nedication, and nedical
evidence submtted in support of plaintiff’s application for
benefits supported this finding. To the extent plaintiff’s
treating neurologist and treating internist opined in their
respective APS s that plaintiff’s condition rendered hi munable to
wor k, Aetna’s consulting neurol ogi st found that such restrictions
were not supported by the nmedical data provided. In light of the
substanti al evidence denonstrating nedi cal inprovenent and | ack of
cognitive deficit, coupled wth conflicting nedical opinions
regarding the extent of plaintiff’s limtations, it was not
unreasonable for Aetna, as plan admnistrator, to determ ne the
evidence not to support a finding that plaintiff was unable to

performhis job duties. See Mdgett, 561 F.3d at 897-98. “Where

the record reflects conflicting medical opinions, the plan
adm ni strat or does not abuse its discretionis findingthe enpl oyee
not to be disabled.” Id. at 898 (internal quotation marks and
citation omtted). This is so even where, as here, the conflict in
opi nions exists only between the consulting peer reviewer and a
claimant’ s treating physician(s). See id. at 897 (and cases cited
therein); Pralutsky, 435 F.3d at 835-37. Accordingly, on initial
review, the decisiontotermnate plaintiff’s short termdisability
benefits was not arbitrary and capricious and therefore did not

constitute an abuse of discretion. M dgett, 561 F.3d at 898.
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The same holds true for the adverse determ nation on
adm ni strative appeal. During its review of the decision to
term nate benefits, Aetna had before it the sane evi dence submtted
on initial determnation as well as additional evidence submtted
on appeal by plaintiff, plaintiff’s physicians, and consul ti ng peer
revi ew physici ans. In its witten decision denying plaintiff’s
appeal, Aetna specifically and thoroughly summari zed the nedi cal
evi dence submtted on appeal, including the nedical evidence on
plaintiff’s initial application, Dr. Stock’s March 2009 eval uati on,
Dr. Tenpel’s June 2009 evaluation, and the neuropsychol ogi cal
eval uation conducted in Cctober 2008 by Dr. Schwarze. The witten
deci sion al so sunmari zed t he peer-to-peer conference conducted with
Dr. Silverman, plaintiff’s treating neurologist, wherein Dr.
Silverman stated that, as of May 2009, plaintiff’s condition had
not changed; plaintiff could performactivities of daily |iving;
and that plaintiff had experienced few transient episodes of
disorientation that were short-lived and spontaneously resol ved.
Wth respect to plaintiff's intellectual ability to work, it was
noted that Dr. Silverman referenced Dr. Schwarze's neuro-
psychol ogi cal evaluation which did not reveal any significant
cognitive defect which would preclude performance at work. The
peer-to-peer conference with Dr. Aton was al so sunmari zed wherein
Dr. Aton described plaintiff’s cognitive functioning as “pretty

good”; opined that plaintiff's primary problem was wth
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tremul ousness; and reported that he would defer to neurology with
respect to plaintiff’'s ability to work. Finally, the witten
decision referred to Dr. Tenpel’s Cctober 2009 note wherein it was
stated that Dr. Tenpel could not provide an opinion on plaintiff’s
ability to work in Septenber 2008 i nasnuch as plaintiff was not Dr.
Tenpel s patient at that time. (Doc. #46, pp. 30-32.)

Wth respect to Dr. Stock’s eval uation, Aetna’s decision
noted that Dr. Stock did not describe any detail ed exam nation of
plaintiff’s nmenory function despite plaintiff’s subjective
conplaint of nmenory inpairnment, and that plaintiff’s nmental status
exam nation was otherwi se intact. The decision also noted that
despite plaintiff’s subjective conplaints of depression and
anxiety, Dr. Stock did not conduct any standardized tests or
measure plaintiff’'s consistency, reliability or effort. 1In |ight
of these circunstances, Aetna determned that Dr. Stock’s
exam nation did “not qualify as a conprehensive and reliable
measur enent of M. Kennedy’s neurocognitive functioning.” (Doc.
#46, p. 31.) Wth respect to Dr. Tenpel’s evaluation, Aetna’s
witten decision noted Dr. Tenpel to agree with Dr. Stock’s
conclusion regarding plaintiff’s ability to work. However, Aetna’s
decision also set out Dr. Tenpel’'s recorded findings of intact
mental status exam nation, intact nerve functioning and sensory
exam nation, normal strength, mldrigidity and ml|d bradyki nesi a,

no involuntary novenents, and mld trenor with outstretched arns.
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(1d.)

Agai nst this backdrop, coupled with the other evidence
submtted to and revi ewed by Aetna, substantial evidence supports
Aetna’s decision to affirm its initial decision to termnate
plaintiff’'s short termdisability benefits effective Septenber 25,
2008. The peer reviewers on appeal concluded that the evidence did
not support a finding that plaintiff was functionally inpaired to
performthe duties of his work, and i ndeed t he i nformati on provi ded
by plaintiff’s treating physicians to the peer reviewers
denonstrated that plaintiff’'s cognitive abilities did not preclude
the performance of his work. In addition to these peer reviews,
treatnent records showed plaintiff’s physical abilities to be only
mldly inpaired. Finally, Dr. Stock’s single evaluation of
plaintiff enpl oyed no conprehensive testing or other nmeasurenent of
plaintiff’s abilities but instead relied on plaintiff’s subjective
reports and his reviewof |imted nedical and | ay evi dence provi ded
by plaintiff. Likew se, Dr. Tenpel’s conclusion was based on Dr.
Stock’s eval uation, which was properly discredited by Aetna. In
contrast, Dr. Schwarze adm nistered nmultiple diagnostic tests and
conpr ehensi ve eval uati ons thereof, fromwhich she determ ned that
plaintiff was not precluded fromperformng the demands of worKk.

In light of the conflicting nmedical opinions in this
case, Aetna’ s continued denial of plaintiff’s disability claimwas

not arbitrary and capricious. Mdgett, 561 F.3d at 898; see also
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Coker, 281 F.3d at 799 (denial of benefits not unreasonabl e where
subj ective nmedi cal opi nions were not supported by objective nedi cal
evi dence, and objective nedical evidence showed no disabling
medi cal condi tion). | ndeed, in view of Dr. Schwar ze’ s
conprehensi ve neuropsychol ogi cal exam nation, the peer review
reports, and the treating physicians’ statenments made during the
peer-to-peer conferences describing plaintiff’s actual cognitive
and physical abilities, a reasonable person could have reached a
simlar decision. Mdgett, 561 F.3d at 897. Aetna therefore did
not abuse its discretioninits decisionto affirmthe term nation
of plaintiff’s short termdisability benefits. 1d. at 898.
To the extent plaintiff clains that Aetna abused its
di scretion by failing to accord appropriate weight to the opinions
of treating and/or examning physicians Drs. Silverman, Aton,
St ock, and Tenpel, and instead i nproperly determ ned to credit and
rely upon the opinions of non-exam ning, consulting peer review
physi ci ans, the Eighth Grcuit recently noted that
[t]he Supreme Court has recognized that
treating physicians are not automatically
entitled to special weight in disability
determ nati ons under ERI SA:
Plan adm ni strators, of course, may not
arbitrarily refuse to credit aclaimnt’s
reliabl e evidence, includingthe opinions
of a treating physician. But, we hold,
courts have no warrant to require
admnistrators automatically to accord

special weight to the opinions of a
claimant’s physician; nor may courts
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i npose on plan adm nistrators a discrete
burden of explanation when they credit
reliable evidence that conflicts with a
treating physician’'s eval uation.

M dgett, 561 F.3d at 897 (quoting Black & Decker Disability Plan v.
Nord, 538 U.S. 822, 834 (2003)).

Because the record supports Aetna’ s denial of benefits to
plaintiff, Aetna’s acceptance of the peer reviewers’ opinions over
those of plaintiff’'s treating physicians was not an abuse of
di scretion. |d.

Plaintiff also clainms that the defendants abused their
di scretion by picking and choosi ng what evi dence upon which to rely
in making their adverse determnation. Plaintiff avers that such
selective reference is evidenced by defendants’ failure to
acknowl edge plaintiff’'s specific job description in the final
decision, their failure to set out how plaintiff could performhis
job with his inpairnents, and their failure to acknow edge M.
Cunni nghanmi s resune and prof essi onal opinion regarding plaintiff’s
ability to performthe job of underwiter Ill. The evidence and
information reviewed by Aetna in making its final decision included
the evidence described by plaintiff above. In its final
determ nation on appell ate review, however, Aetna was not required
to discuss the specific evidence submtted by plaintiff. Mdgett,
561 F.3d at 896 (citing 29 C.F.R § 2560.503-1(j)). As such, the
failure of Aetna to discuss the specific details of plaintiff’s job

description and the letter and resune submtted by M. Cunni ngham
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does not detract fromthe reasonabl eness of Aetna’s determ nation
to deny plaintiff disability benefits.

Finally, because plaintiff’s disability status term nated
effective Septenber 25, 2008, plaintiff did not neet the 180-day
elimnation period of continuous disability in order to becone
eligible for long termdisability benefits. The decision to deny
plaintiff long termdisability benefits on account of his inability
to neet the Plan’s required elimnation period was reasonable

Butts v. Continential Cas. Co., 357 F.3d 835, 839 (8th Gr. 2004).

As not ed above, the plan adm ni strator here, Aetna, plays
a dual role under the rel evant enpl oyee benefits plans by acting as
an eval uator of clainms and a payer of benefits, thereby creating a
conflict of interest which nust be considered by the Court. A
revi ew of the evidence shows, however, that Aetna has taken active
steps to reduce potential bias and to pronote accuracy in its
deci sion making, including, inter alia, the walling off of clains
adm nistrators fromthose interested in firmfinances, a quality
assurance program intended to assess the accuracy of clains
deci si ons, and an enpl oyee eval uati on process based on the quality
of clainms decisions rather than on the amount or nunber of clains
paid or denied. (Doc. #41-1, Bryant Decl.) In addition, plaintiff
has presented no evi dence denonstrating that Aetna has a history of
bi ased cl ai s deci sions. Accordingly, this structural conflict of

interest, albeit a factor to be considered in determ ni ng whet her



Aetna abused its discretion, is given little weight. See G een,

646 F.3d at 1053 (citing denn, 554 U. S at 117).

For all of the foregoing reasons, there was substanti al
evi dence to support Aetna’'s decisiontotermnate plaintiff’s short
termdisability benefits effective Septenber 25, 2008, and to deny
plaintiff's request for long termdisability benefits. As such,
Aetna did not abuse its discretion in its determ nations. I n
addi ti on, because Aetna provided a reasonabl e explanation for its
deci sions, the decisions should not be disturbed. M dgett, 561
F.3d at 897.

V. Newly Subm tted Evidence

Plaintiff requests the Court to consider t he
neur opsychol ogi cal report conpleted by Dr. Kristen Sands in March
2010 as evidence to support his claim that he is entitled to
disability benefits wunder defendants’ SDT and LTD Plans.
Def endant s oppose the consideration of such evidence.

“When revi ew ng a denial of benefits by an adm nistrator
who has di scretion under an ERI SA-regul ated pl an, a review ng court
‘“must focus on the evidence available to the plan adm ni strators at
the time of their decision and nmay not admt new evidence or

consi der post hoc rationales.”” King v. Hartford Life & Accident

Ins. Co., 414 F.3d 994, 999 (8th Gr. 2005 (quoting Conley v.

Pitney Bowes, 176 F.3d 1044, 1049 (8th Cir. 1999)). Evidence of

Dr. Sands’ eval uation, which was conducted in March 2010, was not
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avai |l abl e to Aetna i n Novenber 2009 when it nmade its final decision
on review to affirmits previous termnation of plaintiff’s short
term disability benefits. In Iight of the standard set out in
King, the Court nust deny plaintiff’s request to submt after-
acquired evidence in an effort to prove his claim?®

Therefore, for all of the foregoing reasons,

| T 1S HEREBY CRDERED t hat def endants Aetna Life | nsurance
Conmpany and Countryw de Fi nanci al Corporation’s Mtion for Summary
Judgnent (Doc. #40) is GRANTED

IT IS FURTHER ORDERED that plaintiff Geoffrey L.
Kennedy’ s Mdtion for Summary Judgnent (Doc. #51) is DEN ED

Judgnent shall be entered accordingly.

= N
— fc’ Aeviohe € .}*E:_‘;jc’{ﬂél’ ba.

UNI TED STATES MAG STRATE JUDGE

Dated this _22nd day of My, 2012.

°Even in a case subject to de novo review, the Court may not
consi der such evidence unless good cause is shown to depart from
this general rule. Conley v. Pitney Bowes, 176 F.3d 1044, 1049
(8th CGr. 1999). Plaintiff’s argunment that this evidence
denonstrates his inability to work does not constitute good cause.
C. Davidson v. Prudential Ins. Co. of Am, 953 F.2d 1093, 1095
(8th Cr. 1992) (“Davidson’s offer of additional evidence at this
poi nt anobunts to nothing nore than a | ast-gasp attenpt to quarre
with Prudential’s determnation that he is capable of gainful
enpl oynent . ”).
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