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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOURI
EASTERN DI VI SI ON

GEORGE J. LUBERDA,
Pl aintiff,
No. 4:10 CV 1638 DDN

V.

REG ONS BANK, d/b/a
REG ONS MORTGAGE,

N N e e N N N N N

Def endant .

MEMORANDUM
This action is before the court on the notion of plaintiff George
J. Luberda for summary judgnment (Doc. 10) and the notion of defendant
Regi ons Bank for sunmary judgnent (Doc. 22). The parties have consented
to the exercise of plenary authority by the undersigned United States
Magi strate Judge pursuant to 28 U S C. 8§ 636(cC). (Doc. 5.) O al
argunments were heard on March 11, 2011.

| . BACKGROUND
On Septenber 2, 2010, plaintiff George J. Luberda, Esq., acting pro
se, comenced this action against defendant Regions Bank for danmages

arising out of the use of plaintiff’s escrow funds. (Doc. 1.)
Plaintiff alleges two clains in his conplaint. In Count I, he
al | eges that defendant breached its fiduciary duty under M ssouri state
lawt by not using funds from his escrow account to pay his 2009 real
estate taxes; by not revealing to himthat it was instead going to use
his escrow funds to offset the balance of his first nortgage; and by
gi ving himm staken and self-interested advice. (ld. at 6-7.) In Count
Il, he alleges that defendant violated the Real Estate Settlenent
Procedures Act (RESPA) by applying part of his escrow funds to his first
nortgage and by returning the rest of his escrow funds to hi mrather than

Plaintiff’s conplaint specifically cites Pool v. Farm Bureau Town
& Country Ins. Co. of M., 311 SSW3d 895 (Mb. Ct. App. S.D. 2010), as
authority for the claimasserted in Count 1.
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using his escrow funds to pay his 2009 real estate taxes. (ld. at 7-8.)
Plaintiff alleges that as a result of defendant’s conduct, he has
suffered significant financial damages, including an increase in debt,
costs, and expenses, and other damages, including loss of tinme and
opportunity. (ld. at 8-9.)

[1. MOTIONS FOR SUMVARY JUDGVENT
Plaintiff nmoves for summary judgnment as to Count Il, and def endant

moves for summary judgnment as to Counts | and I1. (Docs. 10, 22.)
Plaintiff argues that there is no dispute that defendant applied his
escrow funds agai nst his first nortgage and returned the renai ni ng escrow
funds to him rather than using his escrow funds to pay his 2009 real
estate taxes. Plaintiff argues that defendant’s conduct violates the
RESPA because defendant was required to use his escrow funds to pay his
2009 real estate taxes.

Def endant argues that plaintiff agreed to the arrangenent, and that
the application of plaintiff’'s escrow funds was proper because his 2009
real estate taxes had not yet conme due. Def endant al so argues that
plaintiff has not suffered actual danages because he retained the ful
benefit of his escrow funds. Defendant further argues that M ssouri |aw
does not recognize a fiduciary relationship between the parties under
t hese circunstances.

[11. STATEMENT OF UNDI SPUTED FACTS
In April 2002, plaintiff entered into a nortgage transaction with
def endant. (Docs. 24-10, 24-11.) The nortgage was for $106, 000. 00, and
t he agreed upon interest rate was 7.0000 percent. (ld.) The ternms of the

agreenent required plaintiff to make nonthly paynments of $705.22 to
defendant, to be applied against the principal and interest of his |oan,
and nmonthly paynments of noney to be placed in escrow and applied to
plaintiff's yearly real estate taxes. (1d.)

In 2009, plaintiff applied to defendant to refinance this nortgage
at a lower interest rate. (Doc. 24, 7 3.) Plaintiff’s application was
accept ed. (ILd. at T 4.) The refinancing |loan closed on Novenber 9,
2009, and was funded on Novenber 16, 2009. (l1d.)
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On November 16, 2009, the payoff balance on plaintiff’'s first |oan
was $95, 753.90. (Doc. 24-9.) The balance of plaintiff’s escrow account
was $2,762.24 as of Novenber 5, 2009. (ld.) As of Novenber 16, 2009,
the anmount of interest for the payoff ambunt was $275.46, in interest
fees on his first nortgage for the nonth of Novenber, and a $27.00
recording fee. (ld.) On Novenber 16, 2009, defendant applied $1, 859. 30
of plaintiff’'s escrow funds agai nst the interest fee, recording fee, and
first loan balance, thus making the principal balance of plaintiff’'s
first nortgage $94, 197. 06, and the bal ance of plaintiff’s escrow account
$902.94. (I1d.)

Pursuant to the parties’ settlenent statement (HUD-1 Settlenent
Statenent), plaintiff’s refinancing loan began with a balance of
$99, 100. 00. (Doc. 24-1.) This accounted for a payoff of $94,197.06
bal ance of plaintiff’'s first nortgage, as well as $4,902.94 in settl enment
charges. (l1d.) Included within the settlenent charges was $2, 167. 20 for
plaintiff’'s 2009 real estate taxes. (1d.)

On Decenber 1, 2009, defendant disbursed the remai ni ng $902. 94 from
plaintiff’s escrow account to plaintiff via check. (Doc. 24-2 at 6.)
The accounting as of Novenber 16 and Decenber 1, 2009, is represented as

foll ows:
Novenber 16, 2009
ESCROW BALANCE: $2,762. 24
ESCROW W THDRAW $1, 850. 30
NOVEMBER | NTEREST: $275. 46
RECORDI NG FEE: $27. 00
PRI NCI PAL : $1, 556. 84
REMAI NI NG ESCROW $902. 94
PRI NCI PAL BALANCE: $95, 753. 90
ESCROW FUNDS: $1,556. 84
REMAI NI NG BALANCE: $94, 197. 06
REMAI NI NG BALANCE: $94, 197. 06
SETTLEMENT COSTS: $4,902. 94
REFI NANCI NG LOAN: $99, 100. 00
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DECEMBER 1, 2009

REMAI NI NG ESCROW $902. 94
DI SBURSEMENT: $902. 94
FI RST ESCROW ACCCOUNT: $0. 00

V. DI SCUSSI ON

A. Count 11: RESPA
The Real Estate Settl ement Procedures Act of 1974 states:
(g) Administration of escrow accounts

If the terns of any federally related nortgage |oan require
t he borrower to make paynents to the servicer of the |oan for
deposit into an escrow account for the purpose of assuring
paynment of taxes, insurance prem uns, and other charges with
respect to the property, the servicer shall nake paynents from
the escrow account for such taxes, insurance prem uns, and
other charges in a tinmely manner as such paynents becone due.

12 U.S.C. 8 2605(g). To prevail on a claimof a 8§ 2605(g) violation, the
plaintiff-borrower nust prove: (1) he had a federally rel ated nortgage
loan; (2) the ternms of the |oan agreenent require himto nmake paynents
to an escrow account; (3) he owed taxes or prem uns that were to be paid
out of the escrow account; (4) the defendant-servicer failedto make such
paynments in a tinmely manner; and (5) at the tine the tax or prem um was
due, he was not nore than 30 days del i nquent in maki ng nort gage paymnents.
Hyderi v. Washington Mut. Bank, FA, 235 F.R D. 390, 399 (N.D. IIl. 2006).

1. Tinely Paynents

Al t hough the statute does not define a “tinely nanner,” courts have
explained that “[t]he ‘tinely paynents’ requirenment . . . requires that
servicers who collect funds from borrowers in order to pay taxes,
i nsurance premuns, and other charges make those paynments in a tinely
manner so as to avoid penalties thereon.” Kevelighan v. Trott & Trott,
P.C., No. 09-12543, 2010 W. 2697120, at *4 (E.D. Mch. July 7, 2010); see
also Marks v. Quicken Loans, Inc., 561 F. Supp. 2d 1259, 1264 (S.D. Al a.
2008); Hyderi, 235 F.R D. at 400. This is consistent with the Departnment

of Housing and Wrban Devel oprment’s interpretation of § 2605(q):




If the terns of any federally related nortgage |oan require
the borrower to nmake paynents to an escrow account, the
servicer nust pay the disbursenents in a tinely manner, that
is, on or before the deadline to avoid a penalty, as long as
the borrower’s paynent is not nore than 30 days overdue.

24 C.F.R 8 3500.17(k) (1) (enphasis added).

Regarding plaintiff’s 2009 real estate taxes, M. Rev. Stat.
§ 443. 453 states:

Fi nanci al institutions, as defined in [M. Rev. Stat.

§ 381.410], which are nortgage servicers, shall pay property

tax obligations which they service from escrow accounts, as

defined in Title 24, Part 3500, Section 17, Code of Federa

Regul ati ons, in one annual paynent before the first day of

January of the year following the year for which the tax is

| evi ed.

Mb. Rev. Stat. 8 443.453. Thus, the deadline for paying plaintiff’'s 2009
real estate taxes was Decenber 31, 20009.

Therefore, defendant was not obligated by § 2605(g) to use
plaintiff's escrow funds to pay plaintiff’'s 2009 real estate taxes in
Novenber 2009. See Marks, 561 F. Supp. 2d at 1265 (finding plaintiff’s
cl ai munder 8 2605(g) failed because “nothing in 8 2605(g) obliged [the]
defendant to pay the . . . insurance bill (which was not due until March
31, 2007) prior to transferring |loan service responsibilities . . . on
February 8, 2007").

Further, plaintiff does not allege that defendant failed to “nmake
paynments from [his] escrow account . . . in a tinmely nmanner,” as is
required by 8 2605(g). Plaintiff does not allege that defendant failed
to pay his 2009 real estate taxes, or that defendant was late in paying
his 2009 real estate taxes. As a result, plaintiff has not alleged a
cogni zable claim based on a violation of § 2605(Q). c. Grgis v.
Countrywi de Hone Loans, Inc., No. 1:10-CVv-00590, 2010 W. 4365884, at *4
(N.D. Chio Cct. 28, 2010)(that the defendants inproperly charged the
plaintiffs’ escrowaccount for insurance was not a violation of § 2605(Q)

because 8§ 2605(g) “creates a cause of action where servicers do not
timely nake i nsurance or tax paynments out of escrow accounts, resulting
in penalties to the borrowers”).



Therefore, plaintiff’s clai mthat defendant wongfully failedto use
his escrow funds to pay his 2009 real estate taxes does not fall within
t he conpass of 8§ 2605(Q).

2. \Waiver

Before the refinancing | oan agreenent was executed, the parties
signed a Settlenent Statenent (HUD-1 Settlenment Statenment). The terns
of the agreenent state that a portion of the refinancing | oan would be
used to pay 9$4,902.94 in settlenment charges, and that those charges
i ncl uded $2,167.20 for plaintiff’s 2009 real estate taxes. (Docs. 18-1,
24-1.)

Plaintiff argues that he could not, under the l|law, waive the
provi sions of 8 2605(g). Case |law indicates, however, that the parties
are permtted to agree upon ternms, including a waiver, concerning
collection and adm nistration of escrow funds. See In re Thrash, 433
B.R 585, 595 (N.D. Tex. Bank. July 28, 2010) (noting that the parties
“agreed there would be no procedure in place for an escrow of taxes in

connection with the loan”); Kevelighan, 2010 W 2697120, at *4
(“8 2605(g) governs when a servicer is required to pay taxes and
i nsurance preni unms on a nortgaged property where there has been no escrow
wai ver”) (enphasis added).

Moreover, courts have enphasized the need to evaluate 8§ 2605(g)
cl ai ms under a reasonabl eness standard. Webb v. Chase Manhattan Mortg.
Corp., No. 2:05-cv-0548, 2008 W. 2230696, at *16 (S.D. Ohio My 28,
2008); Hyderi, 235 F.R D. at 401. The parties’ witten agreenent stated
that defendant was to pay plaintiff’s 2009 real estate taxes wth

proceeds fromplaintiff’'s refinancing loan. Plaintiff cannot now seek
to inpose liability on defendant for actions to which plaintiff agreed.

Therefore, plaintiff has not alleged a cogni zabl e cl ai mbased on a
violation of 8§ 2605(Qq). As a result, summary judgnent is issued for
def endant as to Count |1

B. Count |: Fiduciary Duty
In Count | plaintiff alleges that defendant breached its fiduciary
duty by forcing himto borrow additional funds, for which he nust pay
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interest, in order to pay his 2009 real estate taxes, rather than using
funds fromhis escrow account, citing Bakewell v. Heritage Nat. Bank, 890
S.W2d 653, 659 (Mo. Ct. App. E.D. 1994). Defendant argues that its only
obligations to plaintiff are contract-based, because a | ender does not

owe a fiduciary duty to its borrower.

VWhet her M ssouri |aw recognizes a fiduciary relationship in this
context is not clear and is nore appropriately presented to the M ssouri
courts. Because summary judgnment is issued herewith in favor of
defendant on plaintiff’s sole federal law claim the court declines to
exerci se supplenental jurisdiction over Count |, and instead |eaves it
for resolution by the courts of Mssouri. 28 U S C § 1367(c)(1), (3).

V. CONCLUSI ON
For the reasons di scussed above, that the notion of plaintiff George

J. Luberda for summary judgnment (Doc. 10) is denied, the notion of
def endant Regi ons Bank for summary judgnment (Doc. 22) is sustained as to
Count Il and denied as to Count I, and Count | of plaintiff’s conplaint
is dismssed without prejudice.

An appropriate Judgnent Order is issued herewith.

[ S/ David D. Noce
UNI TED STATES MAG STRATE JUDGE

Si gned on June 29, 2011.



