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UNI TED STATES DI STRI CT COURT
EASTERN DI STRICT OF M SSQURI
EASTERN DI VI SI ON
CLARI NET, LLC,
Pl aintiff,
V. No. 4:10 CV 1686 DDN

ESSEX | NSURANCE COVPANY,

N N N e N N N N

Def endant .

MEMORANDUM
This action is before the court on the notions of plaintiff
G arinet, LLC for partial summary judgnent as to coverage (Doc. 37) and
of defendant Essex | nsurance Conpany for sunmary judgnment (Doc. 40). The
parties have consented to the exercise of plenary authority by the
undersigned United States Magistrate Judge pursuant to 28 U S C
§ 636(c). (Doc. 13.) Oal argunents were heard on Cctober 17, 2011.

| .  BACKGROUND
On July 20, 2010, plaintiff darinet, LLC commenced this action
agai nst defendant Essex Insurance Conpany in the Crcuit Court of the
Cty of St. Louis, Mssouri. (Doc. 1-1.) On Septenber 10, 2010, Essex
renoved the action to this court pursuant to 28 U S.C. § 1441, based on

diversity of citizenship subject matter jurisdiction, 28 U S. C. § 1332.
(Doc. 1 at 7 1.)

According to the conpl ai nt, Essex deni ed coverage under an i nsurance
contract with Clarinet (Policy) for stabilization and denolition costs
incurred by Clarinet when the Swtzer Buil ding was damaged by a wi ndstorm
(Storm. Clarinet raises three clains for relief in its conplaint.
(Doc. 1-1 at § 36.) In Count I, it alleges that it is entitled to a
decl aratory judgnment that the costs associated with shoring, stabili zing,
and denolishing the Swmtzer Building are covered under the Policy. (ld.

at 771 37-40.) In Count |1, it alleges that Essex breached the Policy by
denyi ng coverage for the shoring, stabilization, and denolition costs.
(ILd. at 91 41-45.) In Count I1I, it alleges that Essex's refusal to
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provi de coverage was vexatious, nmade in bad faith, and wi t hout reasonabl e
cause. (ld. at 1 46-51.) darinet seeks nmonetary damages for the costs
it incurred in shoring, stabilizing, and denolishing the Switzer
Buil ding, plus interest, costs, penalties, and attorney’'s fees. (lLd. at
19 40, 45, 51.)

[1. MOTIONS FOR SUMVARY JUDGVENT

Carinet argues that it is entitled to partial sumary judgnent on

the issue of coverage because the Storm and danmage to the Swtzer
Bui | ding were “occurrences” under the Policy. Carinet argues that no
Pol i cy exclusions apply because the Cty of St. Louis (GCty) ordered
denolition, because the Switzer Building threatened i nmedi ate danage to
City property, and because partial collapse of the Switzer Buil ding was
caused by the Storm Carinet further argues that its failure to seek
Essex’s consent before incurring the costs was imuaterial and that the
vacancy of the Switzer Buil di ng shoul d not preclude coverage. (Docs. 38,
42, 45.)

Essex argues that it is entitled to summary judgnent because there
was no “occurrence” under the Policy and because Cdarinet was not
“legally obligated” to incur the costs. Essex also argues that certain
Pol i cy exclusions apply because the costs were related to Clarinet’s
property and were incurred to prevent future damage to third parties.
Essex further argues that denolition and construction costs and damage
to rented and | eased equi pnent are excluded, and that Carinet’s failure
to give notice before agreeing to incur the costs precludes coverage.
(Docs. 41, 44, 47.) Essex seeks a determination by the court that there
is no coverage under the Policy, and that it has no duty to indemify
Clarinet, for the stabilization and demplition costs incurred by
Carinet. (Doc. 40, at 3.)

[11. STATEMENT OF UNDI SPUTED FACTS
In 2005, darinet purchased real property located at 612 N 1st

Street in the Gty of St. Louis, Mssouri, which was formerly known as
the Switzer Building. (Doc. 41-1 at § 1.) The Switzer Building was a
turn-of-the-century masonry structure, consisting of six stories above
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grade, one story bel ow grade, and an annex building. (Doc. 39 at T 3.)
It was listed as an historical building with the National Register of
H storic Places as part of the Laclede’s Landing Hi storic District. (ld.
at 1 4.) darinet purchased the Switzer Building with the intent to
develop it into luxury condom niuns, street l|level retail stores, and
commerci al space. (ld. at § 2; Doc. 41-1 at | 2.)

The Policy
On July 7, 2006, Essex issued a Commercial CGeneral Liability Policy

(Policy No. 3CMb800) to Carinet, effective July 7, 2006 t hrough Cct ober
7, 2006. (Doc. 41-1 at § 3; Doc. 41-3; Doc. 41-4). Essex issued renewal
policies to Clarinet, the last of which was effective April 24, 2007
t hrough July 24, 2007 (Policy No. 3Cv2139). (Doc. 39 at 1 6.) darinet
paid all premuns that were due. (ld. at 1 7.) The Policy provided the
foll owi ng coverage:

Section | - COVERAGES

COVERAGE A BODI LY I NJURY AND PROPERTY DAMAGE LI ABILITY
1. Insuring Agreenent

a. W will pay those suns that the insured becones
legally obligated to pay as damages because of
“bodily injury” or “property damage” to which this
i nsurance applies. W will have the right and duty
to defend the insured against any “suit” seeking
t hose damages. However, we will have no duty to
defend the insured against any “suit” seeking
damages for “bodily injury” or “property danage” to
which this insurance does not apply. W my, at
our discretion, investigate any “occurrence” and
settle any claimor “suit” that mght result.

(1) The amount we will pay for damages is
limted as described in Section Il -
Limts of |nsurance; and

(2) CQur right and duty to defend ends when
we have used up the applicable limt of
i nsurance in the paynent of judgnents
or settlenents under Coverages A or B
or nedi cal expenses under Coverage C



No other obligation or liability to pay sums or
perform acts or services is covered unless
explicitly provided for under Supplenentary
Paynments - Coverages A and B

b. This insurance applies to “bodily injury” and “property
damage” only if:

(1) The “bodily injury” or “property damage” is
caused by an “occurrence” that takes place in the
“coverage territory”;

(2) The “bodily injury” or “property danmage” occurs
during the policy period; .

* *x %

(Doc. 41-3 at 18.)

The Policy defines *“occurrence” as “an accident, including
conti nuous or repeated exposure to substantially the sane general harnfu
conditions.” (ld. at 30.) The Policy defines *“property damage” as:

a. Physical injury to tangible property, including all

resulting | oss of use of that property. Al such |oss

of use shall be deened to occur at the time of the
physical injury that caused it; or

b. Loss of use of tangible property that is not physically
injured. Al such | oss of use shall be deened to occur
at the time of the “occurrence” that caused it.

(ld. at 30, 31.)

Coverage under the Policy is |imted by exclusions, including:

2. Excl usions
Thi s i nsurance does not apply to:
a. Expected O Intended Injury

“Bodily injury” or “property damage” expected or
intended fromthe standpoint of the insured. This
exclusion does not apply to “bodily injury”
resulting from the use of reasonable force to
protect persons or property.

j. Danmage To Property

“Property danage” to:



(1) Property you own, rent, or occupy,
including any costs or expenses
incurred by you, or any other person,
organi zation or entity, for repair,
repl acenment, enhancenent, restoration
or mai ntenance of such property for any
reason, including prevention of injury
to a person or damage to another’s

property:;

(3) Property |loaned to you

(4) Personal property in the care, custody
or control of the insured;

* *x %x

(ILd. at 18-21) (enphasis added).
Coverage under the Policy is also linmted by other provisions:

VACANT BUI LDI NG ENDORSEMENT
THI'S ENDORSEMENT CHANGES THE PQOLI CY.

Thi s policy does not provide insurance coverage or defense for
clainms, loss, costs, and/or expenses for clains arising from
any renovation, denolition, or construction operations or any
owner or tenant occupancy at any building, or part of a
building, classified on this policy as vacant.

SECTION IV - COMVERCI AL GENERAL LI ABILITY CONDI TI ONS

* *x %

2. Duties In The BEvent O Occurrence, Ofense, daimO Suit

* *x %

d. No insured will, except at that insured s own cost,
voluntarily rmake a paynent, assune any obligation,
or incur any expense, other than for first aid,
wi t hout our consent.

(ILd. at 17, 26, 27) (enphasis added).



In a Commercial General Liability Coverage Part Supplenental
Declarations form the Switzer Building was |isted as “VACANT BU LDl NG -
NOT FACTORIES.” (ld. at 5; Doc. 41-4.)

The W ndstorm
On July 19, 2006, a severe windstormstruck the City of St. Louis.
(Doc. 41-1 at 7 15.) The Stormcaused a portion of the Sw tzer Buil ding
to collapse. (ld.) Specifically, the Storm destroyed portions of the

south and east walls; destroyed substantial portions of the roof and the
floor; and shifted or destroyed interior structural nenbers. (Doc. 39
at 7 18; Doc. 39-3, Forsyth Aff. at 1 4.) The Stormleft |arge portions
of the east and north walls unsupported and exposed the interior of the
Swi tzer Buil ding to the weat her, thereby causi ng conti nued deteriorati on.
(Doc. 39 at 917 19, 20.) The partially-destroyed south wall was
i mmedi ately adjacent to the Eads Bridge and an electrical substation,
which were owned by the Gty. (ld. at T 21; Doc. 41-1 at § 30.) The
Storm bl ew bricks and debris fromthe Switzer Building onto and near the
Eads Bridge, thereby danmaging the Bridge and the substation. (Doc. 39
at ¢ 16.)

After the Storm darinet began efforts to stabilize the Switzer
Building. (Doc. 41-1 at 9§ 16.) These efforts included installing 20
al um num bracing towers, bracing between the Switzer Building and the
Eads Bridge, and netting on the outside of the Switzer Building to
prevent bricks and other debris fromfalling onto the Bridge or other
adj acent property. (ILd. at ¢ 16; Doc. 39 at 9§ 23.) Clarinet’s
stabilization and shoring efforts continued over several nonths. (Doc.
41-1 at T 17.) Carinet, through its agent, Richard Darragh, |eased
addi tional stabilization equipnent from Patent Construction under the
account of “VM Contracting.” (ld. at § 18, Doc. 41-6 at | 6.)

Denolition
Some tine prior to June 6, 2007, Carinet decided to denolish the
Swi tzer Buil di ng. (Doc. 46 at § 43.) On January 23, 2007, darinet
entered into a denolition contract with Paric Corporation. (Doc. 39 at
1 36; Doc. 41-1 at § 19; Doc. 41-7.) Because the Switzer Building was
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listed as an historic landmark, Carinet had to obtain approval from
various City agencies before denolition. (Doc. 39 at § 27.) On March
6, 2007, Carinet, through Bill Buell of Premier Denvolition, applied for
apermt fromthe Gty to nachine-weck the Switzer Building. (Doc. 41-1
at 7 20; Doc. 41-8.) Cdarinet inforned the Gty that it could not abate
t he dangerous condition of the Switzer Building, and that denolition of
the Switzer Building and adjacent structures was necessary. (Doc. 39 at
1 29.) On March 8, 2007, Darragh gave perm ssion to Premer Denolition
to demolish the Switzer Building. (Doc. 41-1 at § 21; Doc. 41-9.) On
May 10, 2007, the City gave perm ssion that the Eads Bridge be cl osed
fromMay 14, 2007 through May 23, 2007 to denolish the Switzer Buil ding.
(Doc. 41-1 at T 22; Doc. 41-10.) On May 10, 2007, Darragh accepted the
City's ternms and conditions for granting the denolition permt. (Doc.
41-1 at § 23; Doc. 41-11.)

On May 11, 2007, Carinet notified Essex that bricks and debris had
fallen fromthe Switzer Building and caused damage to the Eads Bridge.
(Doc. 41-1 at 9 30; Doc. 46 at ¢ 44.)

On June 6, 2007, the Gty issued Clarinet a Notice of Energency
Condemat i on, whi ch required i medi ate denolition of the Switzer Buil di ng
to abate dangers to persons and third-party property, including the Eads
Bri dge and other City property. (Doc. 41-1 at | 25; Doc. 41-12; Doc. 39
at 1 30.) The Notice explained that the City had inspected the Sw tzer
Bui | di ng and determ ned that denolition was required because it coul d not
be made safe. (Doc. 39 at § 31.) Three years prior, on August 27, 2004,
the Gty had issued a Notice of Condemmation to the prior owner of the
Switzer Building, Juner’s of St. Louis Inc., ordering Junmer’s to repair
or renmove the Switzer Building no later than Septenber 7, 2004. (Doc.
41-1 at § 26; Doc. 41-13.)

On June 18, 2007, demolition of the Switzer Buil ding was conplete.
(Doc. 41-1 at T 27.) Essex did not learn of the denmplition until
sonmetinme after denolition was conplete. (Id. at ¢ 31.) The
stabilization and shoring equipnent that had been installed in the
Switzer Building was not renoved prior to denolition. (ld. at Y 28.)
Clarinet was charged $184,205.34 by Patent Construction for the



denolition. (ILd. at § 29; Doc. 41-15.) The total denolition costs
exceeded $660,000. (Doc. 39 at T 36.)

On Decenber 31, 2008, the City comenced an acti on agai nst C ari net
and its nenbers for damage fromthe bricks and debris falling onto and
near the Eads Bridge. (ld. at f 37.) Essex is defending Carinet in
this action. (ILd. at ¢ 38.) However, Essex has deni ed coverage for
Clarinet’'s stabilization and denolition costs. (ld. at T 39.)

V. MOTION FOR SUMVARY JUDGVENT STANDARD
Sunmmary judgnment nust be granted when the pl eadi ngs and proffer of

evi dence denonstrate that no genuine issue of material fact exists and
that the noving party is entitled to judgnent as a matter of |law  Fed.
R Gv. P. 56(c); Celotex Corp. v. Citrate, 477 U S. 317, 322 (1986);
Torgerson v. Gty of Rochester, 643 F.3d 1031, 1042 (8th Cr. 2011) (en
banc). A fact is “material” if it could affect the ultinmate disposition

of the case, and a factual dispute is “genuine” if there is substanti al
evi dence to support a reasonable jury verdict in favor of the nonnoving
party. Rademacher v. HBE Corp., 645 F.3d 1005, 1010 (8th Cr. 2011).
The court must view the evidence in the light nost favorable to the

nonnmovi ng party and accord it the benefit of all reasonable inferences.
Scott v. Harris, 550 U S. 372, 379 (2007).
Initially, the noving party nust denonstrate the absence of an i ssue

for trial. Celotex, 477 U.S. at 323. Once a notion is properly nmade and
supported, the nonnoving party may not rest upon the allegations inits
pl eadings or in general denials of the nmovant’'s assertions, but nust
i nstead proffer adni ssible evidence that denonstrates a genui ne i ssue of
material fact. Fed. R Cv. P. 56(e); Conseco Lifelns. Co. v. WIlIians,
620 F.3d 902, 910 (8th Cir. 2010); Howard v. Colunbia Pub. Sch. Dist.,
363 F.3d 797, 800-01 (8th Cir. 2004).

V. DI SCUSSI ON
The parties agree that Mssouri |lawapplies in this diversity case.

Under M ssouri law, the interpretation of an insurance contract is a
guestion of law. Schmitz v. Geat Am Assur. Co., 337 S.W3d 700, 705
(Mb. 2011) (en banc). \When interpreting insurance contract terns, the
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court shoul d apply neani ngs under stood by ordi nary peopl e purchasing the
insurance. |d. at 705-06. The court should interpret the policy “so as
to afford rather than defeat coverage.” Mirray v. Am Fam Mit. Ins.
Co., 429 F.3d 757, 764 (8th Cir. 2005) (citation onmitted) (applying
M ssouri law). Anmbiguities in the insurance contract nust be construed

against the insurer. 1d. However, if the policy is unanbiguous, the
court should enforce the policy according to its terns. Schnitz, 337
S.W3d at 706. The insured bears the burden of proving coverage, while
the insurer bears the burden of establishing the applicability of an
exclusion. State Farm Mut. Auto. Ins. Co. v. Stockley, 168 S. W3d 598,
600 (M. Ct. App. 2005).

A. Coverage under the Policy

Carinet asserts that it is entitled to coverage for the
stabilization and denolition costs because the Policy provides coverage
when C arinet becones “legally obligated” to pay for “property damage”
caused by an “occurrence.” (Doc. 41-3 at 18.) Essex chal |l enges whet her
the property danage was caused by an “occurrence” and whether d arinet
was “legally obligated” to incur the costs.?

The Policy defines an *“occurrence” as “an accident, including
conti nuous or repeated exposure to substantially the sane general har nf ul
conditions.” (Doc. 41-3 at 30.) The Policy does not define “accident.”
When an i nsurance policy is silent as to the neaning of a termor phrase,
M ssouri courts look to the plain neaning of the termor phrase, “as it
woul d have been understood by an ordi nary person of average intelligence
when buying the policy.” Jones v. Md-Century Ins. Co., 287 S.W3d 687,
690 (Mo. 2009) (en banc). In the absence of a definition within the
policy, Mssouri courts have defined “accident” broadly as:

An event that takes place wthout one's foresight or
expectation; an undesigned, sudden and unexpected event.
Hence, often, an undesigned and unforeseen occurrence of an
afflictive or unfortunate character; a mishap resulting in
injury to a person or damage to a thing; a casualty; as, to
di e by accident.

lEssex does not chal |l enge whether the stabilization and denolition
costs were “property damage” within the nmeaning of the Policy.
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Colunbia Mut. Ins. Co. v. Epstein, 239 S.W3d 667, 672 (M. C. App.
2007) (citation omtted); Am States Ins. Co. v. Mathis, 974 S. W 2d 647,
650 (Mb. Ct. App. 1998). “The focus of the definition is the insured' s
foresight or expectation of the injury or damages.” Epstein, 239 S. W 3d
at 672.

Clarinet asserts that three possible “occurrences” caused it to

incur the stabilization and denolition costs: (1) the Storm (2) the
partial collapse of the Switzer Building, and (3) the dangerous nature
of the Switzer Building followng the Storm Essex argues that these
were not “occurrences” because they were not caused by Carinet’s
negl i gence, which Essex contends is necessary to be an “occurrence.”

In defining the scope of coverage, the Policy does not expressly
require a negligent act by Carinet to be the cause of the property
damage; the express Policy |language is broad enough to include damages
not directly caused by Clarinet’s acts. (Doc. 41-3 at 18.) The absence
of an express requirenent of negligence in the Policy’ s defined coverage
suggests that the court should not construe the scope of coverage so
narrowy. See Lupo v. Shelter Miut. Ins. Co., 70 S.W3d 16, 21 (M. Ct.
App. 2002) (noting that “the function of [the] court is to interpret and

enforce an insurance policy as witten; not to rewite the contract”).
The Policy at issue is a comercial general liability policy
Cenerally, comrercial general liability policies are designed “to protect
the insured against |losses to third parties arising out of the operation
of the insured’ s business,” that is, “to provide coverage to the insured

for tort liability for physical injury to the person or property of
others.” 9A Couch on Insurance 88 129:2, 129:4 (3d ed. 2011); see also
id. at 8 129:1 (“[A] commercial general liability insurance policy is

generally designed to provide coverage for tort liability for physica
damages to others . . . .”). For this reason, for exanple, a comercia
general liability policy would not cover faulty workmanshi p that damages
the insured’ s product, but would cover damage or injury to a third party
if caused by the faulty workmanship. See id. at § 129: 4.

Essex argues that an “occurrence” must be caused, at |east in part,
by the insured’ s own negligent conduct. See Stark Liquidation Co. V.
Florists Mit. Ins. Co., 243 S.W3d 385, 393 (M. C. App. 2007
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(recogni zing that “when a liability policy defines occurrence as nmeani ng
accident[,] Mssouri courts consider this to nmean injury caused by the
negligence of the insured” and that an “accident” is “an occurrence
arising fromthe carel essness of [people]” (citation onmtted)); see al so
Wod v. Safeco Ins. Co. of Am, 980 S.W2d 43, 50 (M. C. App. 1998)
(noting that “[a] liability policy is designed to protect the insured

fromfortuitous injury caused by his actions” (citation omitted)).
Stark and Whod stand for the proposition that conmercial general
liability policies generally provide coverage for an insured’ s negligent
acts as opposed to an insured’ s voluntary acts. See, e.q., J.E Jones
Constr. Co. v. Chubb & Sons, Inc., 486 F.3d 337, 341 (8th Cr. 2007)
(applying Mssouri law) (holding that “because the perfornance of a

contract is within the insured’ s control, a breach of that contract
cannot qualify as an ‘accident’ and therefore cannot be an occurrence.”).

G arinet does not allege that it incurred the stabilization and
denolition costs because of its own negligent act; the Storm was not
caused by Carinet’s conduct, negligent or otherwise, and the Storm
caused the partial collapse of the Switzer Building, which resulted in
danger to third-party property.

M ssouri courts have not directly addressed whether an event such
as a storm partial collapse of a building, or sudden threat to third-
party property constitutes an occurrence. Sone authority exists,
however, supporting Carinet’s position that the Storm was an
“occurrence.” See Interstate Fire & Cas. Co. v. B.T. Washington, Inc.,
ClV. A No. 94-232, 1995 W. 273643, at *2 (E.D. Pa. May 5, 1995) (hol ding
that a fire, which caused structural damage to a building that ultimtely

required denolition because of the damage, was arguably an “occurrence”
for which the denplition costs could be covered under the policy);? but
see Al buquerque Gravel Prods. Co. v. Am Enp. Inso. co., 282 F.2d 218,
221 (10th G r. 1960) (holding that flood damage was not caused by an

2Al t hough the policy at issue in Interstate Fire & Cas. Co. was a
“conprehensive general liability policy,” this term is “often used
i nterchangeably” with the term “commercial general liability policy.”
See Berletta Heavy Div., Inc. v. Layne Christensen Co., Civil Action No.
07-12084-DPW 2011 W 1399692, at *12 n.11 (D. Mass. Apr. 13, 2011); 9A
Couch on Insurance § 129:1 (3d ed. 2011).
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“acci dent” because al though the flooding was nore extensive than in the
past, it was a “normal consequence” and not “unforeseeable”).
Alternatively, sone courts have held that acts undertaken to prevent
damages that would be covered under the policy, although not otherw se
covered, are thenselves covered under the liability policy. See, e.q.

State v. Allstate Ins. Co., 201 P.3d 1147, 1160 (Cal. Sup. C. 2009)
(recognizing that “[l]iability policies have been held to cover damages

resulting froman act undertaken to prevent a covered source of injury
from coming into action, even if that act would otherw se not be
covered.”).

As di scussed further below, the Policy contains an “owned property”
excl usi on, which expressly excludes from coverage property damage to

property Carinet owns or rents, including “any costs or expenses
incurred by [Clarinet] . . . for any reason, including prevention of
injury to a person or damage to third party another’s property.” (Doc.

41-3 at 18, 21.) That the Policy contains this express exclusion
suggests that these costs would otherwise conme within the Policy's
defined scope of coverage. See generally Long v. Shelter Ins. Cos., 351
S.W3d 692, 700 (Mb. Ct. App. 2011) (“A court nust interpret policy
provisions not in isolation but as a whole.”).

The court need not resol ve this i ssue, however, because assum ng the
stabilization and denolition costs were covered under the Policy,?® Essex

3The parties also dispute another aspect of coverage: whether
Clarinet was “legally obligated” to incur the stabilization and
demolition costs. There are issues of fact, however, concerning whet her
the Cty ordered Carinet to denolish the Switzer Building prior to
Carinet entering into the denmolition contract and if so, what the nature
of that order was. (Doc. 44 at |7 26, 33.) See Farm and Indus., lInc.
V. Republic Ins. Co., 941 S. W2d 505, 509 (Mb. 1997) (en banc) (holding
that “Farmand’s cost of wundertaking the actions required by the

government . . . [was] a cost that Farmland [was] legally obligated to
pay as conpensation or satisfaction for a wong or injury”). \Wether
this demand would nake Clarinet “legally obligated” to incur the

stabilization and denolition costs is unclear. See King Louie Bowing
Corp. of Mb. v. Mb. Ins. Guar. Assoc., 735 S.W2d 35, 40-41 (Mb. C. App.
1987) (holding that voluntary settlenments did not satisfy the “legally
obligated” requirenent). Gven this fact dispute and because coverage
is ultimately precluded by Policy exclusions, the court need not resolve

(continued...)
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is entitled to summary judgnent because Policy coverage is precluded by
certain Policy exclusions.

B. Excl usions

Essex argues that even if costs incurred to prevent or mtigate
damage to third-party property are covered under the Policy, the
stabilization and denolition costs are nonet hel ess excl uded fromcover age
by certain Policy exclusions.

Essex first argues that the “owned property” exclusion precludes
coverage. This exclusion renoves coverage for property damage to:

(1) Property you own, rent, or occupy, including any costs or
expenses i ncurred by you, or any other person, organization or
entity, for repair, replacenent, enhancenment, restoration or
mai nt enance of such property for any reason, including
prevention of injury to a person or danage to another’s

property:;

(Doc. 41-3 at 18, 21) (enphasis added).
Essex argues that the property damage which Carinet seeks to

recover was damage to its own property, the Switzer Buil ding, and danage
to property that it rented, the stabilization equi prent. d arinet argues
that this exclusion is inapplicable because although the costs arose from
property it owned and property it rented, the costs were ultimtely
incurred to prevent damage to City property.

The parties dispute the holding of Castle Village Owmers Corp. V.
G eater New York Mutual Insurance Co., 64 A D.3d 44 (N.Y.A D. 2009). In
Castle Village, the court addressed whet her an “owned property” excl usi on

that expressly excluded costs incurred to prevent damage to third-party
property precluded coverage of <costs incurred by the insured to
stabilize, repair, and rebuild its collapsed retaining wall. Castl e
Village, 64 A D.3d at 45-47. The court recognized that “[t]here are .

circunstances where an ‘owned property’ exclusion my not be
enf or ceabl e because of a |l egal obligation to prevent damage to another’s
property” and that whether the exclusion is enforceabl e depends on “the

3(...continued)
whether Clarinet’s duty to prevent danmage to third-party property made
it “legally obligated” to incur the costs.
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nexus between the condition of the insured s property and the existence
of ongoi ng and i nmedi ate harmto the property of others.” 1d. at 48, 51.
“Where the harmcannot be cured w thout performnming work on the insured’s
property, the exclusion is not applicable[;] where the inmedi ate danger
has been corrected, the restorative work to the insured’ s property wll
not be covered.”* |d. at 51. The court sunmarized that “work on the
insured’ s property which is necessary to cure (as opposed to prevent)
i minent and recurring damage to adjoining property falls outside the
exclusion.” 1d. Because the imediate danger to third-party property
had been corrected by initial stabilization efforts, the “owned property”
excl usi on precluded coverage of subsequent aneliorative repairs. 1d.
Q her courts have reach differing conclusions. Conpare Aetna Cas.
& Sur. Co. v. Dow Chem Co., 28 F. Supp. 2d 448, 454 (E.D. Mch. 1998)
(“[Aln insured need not show actual damage to avoid the owned property

provi sion, so long as the insured can establish the need for renediation
to prevent inmmnent harmto a third party.”) and Aetna Ins. Co. v. Aaron
685 A 2d 858, 864 (Md. Ct. App. 1996) (“[I]n order to protect third-party
property fromimm nent harm the overwhel m ng wei ght of authority favors

coverage under such liability policies for remedi ati on expenses i ncurred
in connection with an insured’s own property, notw thstanding an owned
property exclusion, where the concern is primarily addressed to the
premses of a third party.”) with Watertown Tire Recycles, LLC v.
Nortman, 327 Ws. 2d 800, 2010 W. 2403094, at *4 (Ws. C. App. 2010)
(unpubl i shed tabl e deci sion) (hol ding that the “owned property” excl usion

contai ning a clause excluding costs incurred to prevent danage to third-
party property was not subject to an exception for costs incurred to
prevent danage to third-party property).

“The court did not explain the differences between work done to cure
i mm nent damage and work done to prevent inm nent damage.
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Because the Suprene Court of M ssouri has not addressed this issue,?®
the court | ooks to simlar Mssouri Supreme Court and M ssouri Court of
Appeal s decisions to predict howthe Mssouri courts would rule. Eubank
v. Kansas City Power & Light Co., 626 F.3d 424, 427 (8th Cr. 2010).
M ssouri courts have consistently stated that “[i]f the policy is

unanbi guous, it [nust] be enforced according to its ternms.” Schmtz v.
Geat Am Assur. Co., 337 S.W3d 700, 705-06 (M. 2011) (en banc)
M ssouri courts “give nmeaning to all ternms and, where possi bl e, harnonize

those terns in order to acconplish the intention of the parties.”
Macheca Transp. v. Philadelphia Indem Ins. Co., 649 F.3d 661, 669 (8th
Cr. 2011) (applying M ssouri |aw).

Here, the Policy expressly precludes coverage of costs related to

the insured’ s own property when the costs are incurred “for any reason,
including prevention of injury to a person or damage to another’s
property.” (Doc. 41-3 at 18, 21.) G ven this unanbi guous Policy
| anguage, M ssouri courts would likely enforce the “owned property”
excl usi on according to its plain ternms, thereby excluding fromcoverage
costs incurred to mtigate danage to third parties.

This conclusion is consistent with the Policy as a whol e because
even if mitigation expenses are not generally excluded fromcoverage, the
stabilization and denolition costs are nonet hel ess excluded. The Policy
contains a “vacant building” exclusion,® which precludes coverage for

Nor is this issue controlled by Slay Warehousing Co., Inc. v.
Reliance Ins. Co., 471 F.2d 1364 (8th Cr. 1973). The policy at issue
in Slay contained a clause requiring the insured to protect, safeguard,
and sal vage the property. 471 F.3d at 1367. Absent such a provision
the court is not persuaded that Sl ay demands coverage of the mtigation
expenses incurred by Carinet here. See Die-Cutting Diversified, Inc.
V. United Nat'l Ins. Co., 353 F. Supp. 2d 1053, 1057-58 (recogni zing this
di stinction). Moreover, the Policy expressly excludes from coverage
costs incurred in the “prevention of . . . damage to another’s property.”
(Doc. 41-3 at 18, 21.)

Clarinet’s argunent that this exclusion would effectually deny al
coverage i s unavailing, as the exclusionis limtedto costs arising from
renovation, denolition, and construction operations of the building.
See, e.qg., Saiz v. Charter Oak Fire Ins. Co., 299 F. App x 836, 839-40
(10th Cir. 2008) (holding that “vacant building” exclusion precluded

(continued...)
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those “costs . . . arising from any renovation, denolition, or
construction operations . . . at any building, or part of a building,
classified . . . as vacant.” (Doc. 41-3 at 17.) Because the Switzer
Bui | di ng was vacant’ and the property damage arose fromthe stabilization
and denolition of the vacant Switzer Building, the stabilization and
denolition costs would not be covered by the Policy. See Spirtas Co. v.
Fed. Ins. Co., 521 F.3d 833, 835-37 (8th Cir. 2008) (applying M ssouri
| aw and reasoning that “arising from should be construed broadly).

Simlarly, the Policy states that “[n]Jo insured will, except at that
insured’s own cost, voluntarily make a paynent,® assume any obligation,
or incur any expense, other than for first aid, without our consent.”®
(Doc. 41-3 at 26, 27) (enphasis added). darinet concedes that it did
not attenpt to obtain Essex’s consent prior to incurring the

stabilization and denolition costs. “In Mssouri, the purpose of notice
provisions in insurance policies is to prevent prejudice to the insurer,
not to provide a technical escape hatch by which to deny coverage in the
absence of prejudice.” Billings Mut. Ins. Co. v. Caneron Miut. Ins. Co.,
229 S.W3d 138, 148 (Mb. C. App. 2007). Cdarinet's failure to notify
or at | east attenpt to obtain consent fromEssex prejudi ced Essex in that

Essex was foreclosed from investigating the extent of damage to the
Switzer Building, the need for stabilization and/or denolition prior to

5(...continued)
coverage for water danmge to vacant building caused by defective
sprinkler heads); Gas Kwick, Inc. v. United Pacific Ins. Co., 58 F.3d
1536, 1540 (11th Cir. 1995) (enforcing “vacant buil ding” exclusion and
rejecting argunent that the insurer could not issue a policy on a vacant
bui l ding and then exclude it from coverage on the basis of vacancy).

The parties agree that the Switzer Building was vacant. (Doc. 43
at  12.)

8Essex al so argues that the costs are not covered because O ari net
voluntarily agreed to incur the costs. Because there are fact disputes
concerning whether the Cty ordered Clarinet to take action, summary
judgnent is not appropriate on this ground. (Doc. 44-1 at T 26, 33.)

°That the Policy required Clarinet to first obtain Essex’s consent
is also contrary to the presunption in Slay, that “the assured is acting
at the insurance conpany’s request.” Slay, 471 F.2d at 1367.
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demolition, or seeking nore favorable denolition or stabilization
contract terns. See Interstate Ceaning Corp. v. Comm Underwiters
Ins., 325 F.3d 1024, 1030 (8th Cir. 2003) (applying Mssouri |aw and
hol ding that the insured' s failure to notify the insurer of the |lawsuit

until after the jury rendered a verdict deprived the insurer of the
opportunity to investigate facts, to defend on liability, to settle the
| awsuit, and to choose a trial strategy); Johnston v. Sweany, 68 S. W 3d
398, 402-03 (Md. 2002) (en banc) (holding that the i nsurer was prejudi ced
by the insured’s late notice in that the insurer was deprived of its

opportunity to investigate facts, settle a |lawsuit before trial, defend
against liability at trial, and dispute the anmount of damages).

In Slay, the Eighth Crcuit recognized that “[every] case nust be
examned in light of the specific insuring agreenent and the | aw of the
particular jurisdiction.” Slay Warehousing Co., Inc. v. Reliance |Ins.
Co., 471 F.2d 1364, 1367 (8th GCr. 1973). G ven the nunber of
unanbi guous applicabl e exclusions, the Policy cannot be construed to

provi de coverage for the stabilization and denplition costs, even if
those costs were incurred to prevent further damage to third-party
property.

Clarinet also argues that Essex's refusal to pay was wthout
reasonabl e cause or excuse. See D.R Sherry Constr., Ltd. v. Am Fam
Mut. Ins. Co., 316 S.W3d 899, 907 (M. 2010) (en banc) (setting forth
the elenments of a claimfor vexatious refusal to pay). “An insurer is

permitted to question or contest its liability if it has reasonabl e cause
to believe, and does believe, that it has no liability under the policy
and that it has a neritorious defense.” Legg v. Certain Underwiters at

PEssex al so argues that the “expected damages” exclusion, which
excl udes coverage for property damage that is “expected or intended from
the standpoint of the insured,” applies. (Doc. 41-3 at 18.) Because
this exclusion is anbiguous as to when the expectation of damages is to
be evaluated, i.e. at the tine of entering the Policy or at the tinme of
i ncurring the damages, and because the stabilization and denolition costs
are excluded by other exclusions, the court declines to address the
potential applicability of the “expected damages” exclusion. See, e.q.,
Mutual Serv. Cas. Ins. Co. v. Cy. Life. Ins., 859 F.2d 548, 552-53 (7th
Cr. 1988) (“[E]ven where the damages are not acconplished by design or
pl an (not intended), they nay be of such a nature that they should have
been reasonably antici pated (expected) by the insured.”).
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Lloyd’s of London, 18 S.W3d 379, 387 (M. Q. App. 1999). Essex’s
determination that the stabilization and denmolition costs were not

covered by the Policy was not unreasonable. See generally Winsch v. Sun
Life Assur. Co. of Canada, 92 S.W3d 146, 154 (Mo. C. App. 2002).
Mor eover, that Essex’s deni al of coverage was proper “belies a contention

that it did not have a nmeritorious reason for refusing to pay” the costs.
Marconb v. Hartford Fire Ins. Co., 934 S .W2d 17, 20 (Mb. Ct. App. 1996);
accord Hite v. Am Fam Mit. Ins. Co., 815 S.W2d 19, 23 (M. C. App.
1991). Therefore, Essex is entitled to summary judgnment on Carinet’s

vexatious refusal to pay claim

VI. CONCLUSI ON
For the reasons di scussed above, the notion of plaintiff Carinet,
LLC for sumary judgrment (Doc. 37) is denied and the notion of defendant

Essex I nsurance Company (Doc. 40) for summary judgment is sustained.
An appropriate Judgenment Order is issued herewth.

[ S/ David D. Noce
UNI TED STATES MAG STRATE JUDGE

Si gned on January 23, 2012.



