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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

CONNELL BROS. LTD., )
Plaintiff, ))
VS. )) Case No. 4:10CV1795 JAR
GANNON INTERNATIONAL, LTD., ;
Defendant. : )

MEMORANDUM AND ORDER

This matter comes before the Court on Riffiim Motion for Summary Judgment as to Count
Il (ECF No. 58). This matter is fully briefed and ready for disposition.

BACKGROUND

Connell Bros. Company, Ltd. (“*Connell”) selfgoducts such as industrial chemicals,
minerals, and food ingredients in Southeast Asia, among other places. (Connell’'s Statement of
Uncontroverted Material Facts (“SUMF”), EGo. 60, Y1). Gannon Inteational, Ltd. (“Gannon”)
is a holding company headquartered in St. Louis, Missouri, and Gannon Hong Kong is a wholly-
owned subsidiary of Gannon which distributed praslircto Vietnam for its customers, including
Connell. (SUMF, 112-3).

On November 30, 2007, Connell entered into a distributorship agreement (the
“Distributorship Agreement”) with Gannon ddg Kong. (SUMF, 14). Pursuant to the
Distributorship Agreement, Gannon Hong Kong wppointed as Connell’s authorized distributor
for certain products within Vietham. (SUMF, 6).

Gannon Hong Kong utilized the services of a domestic, Viethamese company, Cuu Bau Chau
(“CB Chau”) to assist in distributing Connell’'sqatucts. (SUMF, 7). CB Chau issued purchase

orders to Connell pursuant to the Distributionrédgment and handled the distribution of products
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inside Vietnam. (SUMF, 110). In an agment signed on April 21, 2008 (“April Agreement”), CB
Chau’s role in this process was agreed to by Connell and Gannon Hong Kong. (SUMF. 118-9).

Paragraph 6.5 of the Distribution Agreemealted for Gannon to guaranty the obligations
of Gannon Hong Kong. (SUMF, 15). Gannon exeda commercial guaranty, dated July 28, 2008
(“July Guaranty”), in favor of Connell. (SUM 112-13; ECF No. 60-5). Under Paragraph 1 of
the July Guaranty, Gannon “unconditionally andvaeably guarantie[d] to [Connell] the full and
timely payment of all amounts due from [@®@n Hong Kong] in feor of [Connell] (the
“Guaranteed Debt”), and unconditionally agdjefo pay [Connell] the full amount of the
Guaranteed Debt.” (SUMF, 113). Relgion the July Guaranty, Connell permitted Gannon Hong
Kong and CB Chau to distribute certain Cdhpeoducts in Vietnam. (SUMF, 114).

Several invoices (“Unpaid Invoices”) issued under the Distribution Agreement prior to
October 30, 2010 remain unpaid in whole or in part, and such amounts are due and owing from
Gannon Hong Kong to Connell. (SUMF, 1115-16).0Athe time of theiling of Connell’'s Motion
for Summary Judgment as to Count Il, $2,178,80/&&ins overdue and owing to Connell under
the Unpaid Invoices. This amount includes athig principal and does not include any interest

calculation. (SUMF, 117).

'Connell refers to this as an amendment of the Distributorship Agreement, but Gannon
claims that this was a separagreement and did not amend Bistributorship Agreement._See
Defendant's Memorandum in Opposition to Plaintiff's Motion for Summary Judgment
(“Response”), ECF No. 61, p. 3. As stated by Connell, this distinction is a matter of semantics.
(Reply Memorandum of Law in Support of Plgfi's Motion for Summary Judgment as to Count
Il (“Reply”), ECF No. 67, p. 4). Gannon does not dispute the substance of the April Agreement,
wherein the parties explicitly stated that thesre modifying the Distribution Agreement._{ld.

’See alsaluly Guaranty, 11 (h order to induce [Connell] to advance credit to The
Gannon Companies (Hong Kong) Limited ..., an affiliate of [Gannon], in connection with
[Gannon Hong Kong's] distribution of various products for [Connell], [Gannon] hereby
unconditionally and irrevocably guaranties to [Cdfjrtee full and timelypayment of all amounts
due ...”)(emphasis added).
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Connell has made a demand for payment i@Gannon under the July Guaranty, but Gannon
has not made any payments to Connell. (SUMF, 118). In Paragraph 6, the July Guaranty also
provides for the recovery of reasonable attornégss and costs assated with any action to
recover under it or under the Distribution Agreement. (SUMF, 113).

SUMMARY JUDGMENT STANDARD

The Court may grant a motion for summary juégnif “the pleadings, depositions, answers
to interrogatories, and admissions on file, togeth#r the affidavits, if any, show that there is no
genuine issue as to any material fact andttfemoving party is entitled to judgment as a matter

of law.” Fed. R. Civ. P. 56(c); Celotex Corp. v. Citraté7 U.S. 317, 322 (1986); Torgerson v. City

of Rochester643 F.3d 1031, 1042 (8th Cir. 2011). The suiista law determines which facts are

critical and which are irrelevant. Anderson v. Liberty Lobby,, #4¢7 U.S. 242, 248 (1986). Only

disputes over facts that might affect the oateowill properly preclude summary judgment. Id.
Summary judgment is not proper ietbvidence is such that a readdagury could return a verdict
for the nonmoving party. Id.

A moving party always bears the burden of infiong the Court of th basis of its motion.
Celotex Corp.477 U.S. at 323. Once the moving party discharges this burden, the nonmoving party
must set forth specific facts demonstrating thateherl dispute as togenuine issue of material
fact, not the “mere existence of some alleged factual dispute.” Fed. R. Civ. P. 56(e); Antiéfson
U.S. at 248. The nonmoving party may not rest upon mere allegations or denials of its pleading.
Anderson 477 U.S. at 258.

In passing on a motion for summary judgmeng, @ourt must view the facts in the light
most favorable to the nonmoving party, and all justifiable inferences are to be drawn in his favor.
Celotex Corp.477 U.S. at 331. The Court’s function is timweigh the evidence but to determine
whether there is a genuine issue for trial. Anderd@i U.S. at 249. “Credibility determinations,
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the weighing of the evidence, and the drawing of legitimate inferences fromctheafa jury

functions, not those of a judge.” Torgers@#3 F.3d at 1042 (quoting Reeves v. Sanderson

Plumbing Prods., In¢530 U.S. 133, 150, 120 S. Ct. 2097, 147 L. Ed. 2d 105 (2000)).

DISCUSSION

A party “is entitled to judgment on a breach of guaranty claim based upon undisputed
evidence that (1) there is a valid guaranty, (2) the borrower has defaulted, and (3) the guarantor

failed to perform under the guaranty.” Grayl CPB, LLC v. Kolokotrdt2 Cal. App. 4th 480,

486 (Cal. App. 3d Dist. 2011)(citing Torrey Pines Bank v. Superior C21ié Cal. App. 3d 813,

819 (Cal. App. 4th Dist. 1989)).Connell has established all of these elements. First, the parties
do not dispute that the July Guaranty is valid. Second, the parties do not contest that Gannon (or
Gannon Hong Kong) has not paid the full amounhefinvoices for products that were distributed
through the Distribution Agreement with Gannon Hong Kong on the sales contracts issued by CB
Chau? Finally, there is no dispute that Gannon haisperformed under the July Guaranty because
it has not paid the amount due pursuant to theditl Invoices. (Memorandum of Law in Support
of Plaintiff’'s Motion for Summary Judgment as to Count Il, ECF No. 59, pp. 6-7).

In its Response, Gannon raises several objections to its liability under the July Guaranty.
First, Gannon contends that it is not liable far tnpaid Invoices because the July Guaranty only
applies to amounts due and owing from Gannongong to Connell. (Response, p. 6). Gannon
maintains that it cannot be liable under the Jaaranty because the Unpaid Invoices relate to
amounts owed from CB Chau to Connell. Xldannon claims that it “simply is not liable for the

Unpaid Invoices incurred by CB Chau.”_(ldGannon also asserts that CB Chau was not the agent

¥The July Guaranty provides that the laws of the State of California govern any disputes.
“Gannon, however, disputes the amounts charged in those invoices.
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of Gannon Hong Kong, such that it cannot be held liable for Unpaid Invoices incurred by CB Chau.
(d., p. 7).

Gannon’s argument, however, ignores the April Agreement. Section 1.1 of the April
Agreement provides that CB Chau was to isdisabes contracts under the Distribution Agreement
and Gannon Hong Kong would continue to pay thogeices. (Reply, p. 3)Section 1 of the April
Agreement regarding “NEW ORDERS” provides ttalt sales contracts” would be issued by CB
Chau and then sets forth the payment terms whereby Gannon Hong Kong would pay for them. (lId.
Thus, this provision specifically contemplateattannon Hong Kong is obligated to pay for the
Unpaid Invoices even though they were issued by CB Chau, rather than Gannon Hong Kong.

Moreover, Gannon’s argument that CB Chaas not the agent of Gannon Hong Kong

misses the mark. The Distribution Agreementiexfy states that “[Gannon] shall be responsible
for any acts of the agents, dealers or subdistributor...” appointed to “sell or promote the Products in
the Territory or to otherwise fill its obligations under the Distoution Agreement.” (ECF No. 60-
3, p. 4). Gannon’s corporate representative, Miglgnn, testified that CB Chau was a dealer for
purposes of performing Gannon Hdfgng's obligations undehe Distributorship Agreement. See
ECF No. 60-2, pp. 80-81; SUMF, 111 Thus, pursuant to paragraph 12 of the Distribution
Agreement, the Unpaid Invoices, even if ovsdCB Chau, remain the responsibility of Gannon
Hong Kong. Inturn, paragraph 1 of the JGlyaranty bound Gannon to pay “all amounts due from
[Gannon Hong Kong] in favor of [Connell]”. (July Guaranty, 11).

Next, Gannon contends that Connell is not entitled to summary judgment on its breach of

guaranty claim against Gannon because the amotirg binpaid Invoices isverstated. (Response,

*Gannon contends that whether CB Chau@asnon Hong Kong'’s “local dealer” under the
Distribution Agreement is a legal conclusion and/or represents a genuine issue of material fact.
(ECF No. 62, 111), but does nobpide any evidence to contradi€B Chau’s position as a dealer.
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pp. 7-8). Gannon argues that it cannot dis¢enwv Connell applied Gannon’s payments to the
invoices. (Id.p. 7). In addition, Gannon maintains titahould not be liable for amounts incurred
from August 31, 2010 to October 30, 2010, bec&smenon revoked the July Guaranty on August
31, 2010. (Id.pp. 7-8).

As noted by Connell, the mere possibilityirmdiccurate accounting does not create an issue
of material fact in this instance. (Reply,§). In its Response, @aon does not identify any
evidence that would dispute Connell’'s accounting. Bed.R.Civ.P. 56(c)(1);_Crossley v.

Georgia-Pacific Corp355 F.3d 1112, 1113 (8th Cir. 2004aurequi v. Carter Mfg. Col73 F.3d

1076, 1085 (8th Cir. 1999)(in resisting a properly supported motion for summary judgment, the non-
moving party has an affirmative burden “to desigmsaiecific facts creating a triable controversy.”).
Gannon’s suggestion that the calculation of damags$amdty is ineffective in defeating Connell’s

supported Motion for Summary Judgment. Se¢| Elec. Benefit Fund v. Rabey Elec. Cimc.,

No. 11-cv-184, 2012 WL 3854932, at *6 (D. Md. Sdp012) (plaintiff's “evidence in support of
its motion for summary judgment cannot be rebutted based on mere speculation and the building of

one inference upon another”); The Equigbife Assur. Soc. of U.S. V. Shexo. 98 C 0366, 1999

WL 231666, at *4 (N.D. lll. Mar. 26, 1999) (finding that defendant could not create an issue of
material fact by merely contending that thendges calculation was “erroneous” and noting that,
as guarantor, defendant had “the dut§ind out exactly how much he owe[d]").

Finally, Gannon is responsible for Unpaid Invoices incurred after August 31, 2010, even
though Gannon revoked the July Guaranty as of dagt. Paragraph 9 of the July Guaranty
provides that “[tlhis Guaranty may be term@ied by Gannon upon sixty (60) days’ prior written
notice to [Connell].” (July Guaranty, 19). Thusder the plain terms of the July Guaranty, Gannon
remains responsible for any amounts incurred before October 30, 2010.

CONCLUSION
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Accordingly,

IT ISHEREBY ORDERED that Plaintiff's Motion for Summary Judgment as to Count Il
[58] is GRANTED.

IT ISFURTHER ORDERED that the Court will have a keduling conference with the
parties via telephone on December 11, 2012 at 11:00 a.m. to establish a briefing schedule and, if
necessary, to schedule a date for a hearing on any damages over and above the principal amount .

The Court will initiate the telephone conference with the parties.

Dated this 28th day of November, 2012.

S B

Jq]S\EPI A. ROSS
UNFIED STATES DISTRICT JUDGE




