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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

CITIMORTGAGE, INC., )
Plaintiff, ))
VS. )) Case No. 4:10CV1863 JAR
ALLIED MORTGAGE GROUP, INC., ))
Defendant. : )

MEMORANDUM AND ORDER

This matter comes before the Court on CitiMagg, Inc.’s Motion to Exclude the Opinions
of Donald Coker (ECF No. 52), Plaintiffi8lotion for Summary Judgment (ECF No. 58), and
Plaintiff CitiMortgage, Inc.’s Motion to Strikaffidavit of Wendy MonacqECF No. 76). Because
the Court grants Plaintiffs Motion for Summary Judgment, the Court does not address
CitiMortgage, Inc.’s Motion to Exclude the Opams of Donald Coker and Plaintiff CitiMortgage,
Inc.’s Motion to Strike Affidavit of Wendy Monacb.

BACKGROUND

Plaintiff CitiMortgage, Inc. (“CMI”) purchases closed loans from rappd lenders,
including lenders known as “correspondents,” actibsJnited States under its Loan Purchasing
Program (“the Program”). (Plaintiff's Statementbfcontroverted Material Facts (“SUMF"), ECF
No. 60, 1). CMI then resells some of thans it purchases to the Federal National Mortgage

Association (“Fannie Mae”), the Federal Homehdvortgage Corporation (“Freddie Mac”), and

Moreover, this Court previously held thae Agreement (defined herein) is unambiguous.
(ECF No. 51). As Mr. Coker'seport and Ms. Monaco’s affidavit purport to provide extrinsic
evidence related to Defendant’s understanding of the agreement, they are irrelevalaitS€e.
v. MH Washington 631 F.3d 510, 524 (8th Cir. 2011)(“Under Missouri law, determining the
meaning of an unambiguous provision is a question of law for the court, determined by giving
language its plain and ordinary meaning without resort to extrinsic evidence.”).
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other investors in the secondary mortgage market.{@3l. For example, in 2007, CMI purchased
more than 400,000 loans from numerous correspondents4)d.

CMI and Defendant Allied Mortgage Group, lIif@Allied”) entered irto their Correspondent
Agreement Form 200 on March 26, 2004 (the tR@00"), a Delegated Underwriting Addendum
to the Form 2000, dated as March 26, 2004 (thdd&dum”), and a Bulk Purchase Agreement to
the Form 200, dated as of June 8, 2006 (the “Amendment”) (collectively, “the Agreement”). (Id.
118, 9). The Agreement provided the terms amdlitions that governedlked’s sale of loans to
CMI under the Program._(1d]10). Among other requirementise Agreement provided that, for
each loan sold to CMI under the Program, Allied naigditver certain loan documents to CMI._(Id.
111). Under the Agreement, CMI could require Allte repurchase any loan that CMI, in its sole
and exclusive discretion, determined was defedecause it was underwritten or originated or
based on materially inaccurate information or matemnisrepresentations and/or was in violation
of the terms of the Agreement and applicalsiderwriting guidelines and/or must be repurchased
from Fannie Mae, Freddie Mac, or secondary market investor.fi#&). This cure or repurchase
provision was found in Section 11 of the Form 200, which provided:

If CMI, in its sole and exclusive dis¢ren, determines any Loan purchased pursuant
to this Agreement:

(i) was underwritten and/or originated in violation of any term, condition,
requirement or procedure of this Agreement or the CMI Manual in effect as of the
date CMI purchased such Loan;

(i) was underwritten and/or originated based on materially inaccurate
information or material misrepresentation made by the Loan borrower(s), [Allied],
[Allied’s] directors, officers, employees, agents, independent contractors and/or
affiliates or any other party providing information relating to said Loan;

(iv) must be repurchased from amcendary market investor (including but
not limited to the Fannie Mae, Freddie Mac, FHA, VA, HUD or Government
National Mortgage Association) due to a breach by [Allied] of any representation,
warranty or covenant contained in this Agreement of the CMI Manual or a failure by
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[Allied] to comply in all material resgxts with the applicable CMI Manual terms,
conditions, requirements and procedures; ....

[Allied] will, upon notification by CMI, correcor cure such defect within the time
prescribed by CMI to the full and completatisfaction of CMI.If, after receiving
such notice from CMI, [Allied] is unable torrect or cure such defect within the
prescribed time, [Allied] shall, at CMI’s sole discretion, either (i) repurchase such
defective Loan from CMI at the price required by CMI (“Repurchase Price”), or (ii)
agree to such other remedies (includingrimitimited to additional indemnification
and/or refund of a portion of the Loan puask price) as CMI may deem appropriate.
If CMI requests a repurchase of a defective Loan, [Allied] shall, within ten (10)
business days of [Allied’s] receipt sluich repurchase request, pay to CMI the
Repurchase Price... If such defectiveahds owned by CMI at the time of the
repurchase by [Allied], CMI shall ... executedadeliver such instruments of transfer
or assignment ... as shall be necessarygbindAllied] or its designee title to the
repurchased loan.

(Id., 114).
In addition, Section 10 of the Agreement incld@®& indemnification provision in the event
Allied breached the Agreement:
[Allied] agrees to indemnify and hold CMarmless from any and all claims, actions
and costs, including reasonable attornegesfand costs, arising from (i) [Allied’s]
performance or failure to perform under teems, conditions or obligations of this
Agreement or the CMI Manual... (ii) anyafrd, misrepresentation or breach of any
representation, warranty or covenant contained [in] this Agreement or the CMI
Manual...
(Defendant’'s Memorandum in Opposition to Plaintif's Motion for Summary Judgment
(“Response”), ECF No. 63, pp. 7-8).
Since 2004, Allied sold over 2,560 loans to CMIquant to the Agreement. (SUMF, 120).
The combined funded amount of these loans totals over $316,000,000)00. (Id.

A. The Loans at Issue

In this litigation, CMI asks the Court to ordallied to pay the Repurchase Price (defined
herein) for nine (9) loans (collectively, thevans”): Alinea Loan #XXXXX2944, on 6 Kravchenok,
Parlin, NJ 08859, dated November 27, 2006 tBean #XXXXX3795, on 95 Topliff Street 1,
Dorchester, MA 02122, dated April 27, 206&rnandez Loan #XXXXX8703, on 9611 Richmond
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Avenue, Houston, TX 77063, dated Februa2y 2007; Karan Loan #XXXXX2459, on 926 Gotts
Road, Davenport, FL 33837,téd February 26, 2007; Kovianan #XXXXX7462, on White Flower
Circle, Villa Rica, GA 30180, dated February 29, 2007; Pressley Loan #XXXXX3402, on 201 %-
Philadelphia Pike Unit 103, Wilmington, DE 198809, dated November 10, 2006; Stroud IIl Loan
H#XXXXX6993, on 6640 Louisville, New OrleansA 70124, dated November 30, 2007; Watson
Loan #XXXXX7454, on 51 Field8venue, Memphis, TN 38109; and Weston Loan #XXXXX6216,

on 5626 Maple Tree Drive, MemphiBN 38115, dated Qaber 30, 2006. _(1d1921-30). After
purchasing the Loans from Allied, CMI alleges titéecame aware of facindicating that certain
information contained in the loan applicaticacgages for the Loans was materially inaccurate or
was materially misrepresented or that the Loans were otherwise defectiy§3id68Y.

B. Demand for Cure or Repurchase

In its sole and exclusive discretion, CMI detéened that the Loans were underwritten and/or
originated based upon materially inaccurate information or material misrepresentations or were
otherwise defective._(1d80). CMI notified Allied that # Loans were defective and demanded
that Allied cure the defects or repurchase the Loans pursuant to the Agreeliernif8(1-82).

Allied did not cure the defects or repurchaseltbans in response to these initial requests., (ld.
1183). Allied did not provide any evidence d®png the misrepresentations, misstatements, and
other defects in the Loans. (l§84). Thereafter, CMI senhfl notices to Allied, demanding that

Allied repurchase the Loans, but Allied again did not repurchase the Loang186-88).

“CMI goes into great detail as to why the Leavere materially ingcurate or contained
material misrepresentations or that ttbans were otherwise defective. (ff]32-68). It does not
appear that Allied is arguing that there weremistrepresentations, misstatements or other defects
in the Loans related to the borrowers’ statemehitscome and asseté\s such, the Court does not
specifically outline the problems with each individual Loan.
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C. Damages

CMI calculates its damages as the “Repurchase Price,” as that price is calculated in the
Agreement. (Id.989-91). Section 2301 of the CMI Nzal defines the Repurchase Price as
follows:

[T]he sum of (i) the current principal bat@on the loan as of the paid-to date; (ii)

the accrued interest calculated at the mortgage loan Note rate from the mortgage loan
paid-to date up to and including the repurchase date; (iii) all unreimbursed advances
(including but not limited to tax and insurance advances, delinquency and/or
foreclosure expenses, etc.) incurred in @mtion with the servicing of the mortgage

loan; (iv) any price paid in excesspdr by CitiMortgage on the funding date; and

(v) any other fees, costs, or expensesrghd by or paid to another investor in
connection with the repurchase of the mortgage loan from such investor but only to
the extent such fees, costs and expeesesed the total afems (i) through (iv)

above.

(Id., 192). CMI calculates the total Repurchasedrdiue CMI under the nine loans at issue in this
litigation is $1,084,639.05._(1df193-103).

D. The Litigation

On October 4, 2010, CMI commenced this breafatontract action against Allied. (ECF
No. 1). CMI alleges that Allied delivered nine loans that failed to conform to the terms of the
Agreement and subsequently refused to cure or repurchase these Loans, thereby breaching the
contract.

SUMMARY JUDGMENT STANDARD

The Court may grant a motion for summary juégtrif “the pleadings, depositions, answers
to interrogatories, and admissions on file, togeth#r the affidavits, if any, show that there is no
genuine issue as to any material fact andttfemoving party is entitled to judgment as a matter

of law.” Fed. R. Civ. P. 56©; Celotex Corp. v. Citrat@7 U.S. 317, 322 (1986); Torgerson v. City

of Rochester643 F.3d 1031, 1042 (8th Cir. 2011). The suiista law determines which facts are

critical and which are irrelevanAnderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). Only




disputes over facts that might affect the oateawill properly preclude summary judgment. Id.
Summary judgment is not proper if the evidenceahshat a reasonable jury could return a verdict
for the nonmoving party. Id.

A moving party always bears the burden of iniong the Court of the basis of its motion.
Celotex Corp.477 U.S. at 323. Once the moving party discharges this burden, the nonmoving party
must set forth specific facts demonstrating thatetler dispute as togenuine issue of material
fact, not the “mere existence of some alleged factual dispute.” Fed. R. Civ. P. 56(e); Antiéfson
U.S. at 248. The nonmoving party may not rest upere allegations or denials of its pleading.
Anderson 477 U.S. at 258.

In passing on a motion for summary judgmeng, @ourt must view the facts in the light
most favorable to the nonmoving party, and all justifiable inferences are to be drawn in his favor.
Celotex Corp.477 U.S. at 331. The Court’s function is tmtveigh the evidence but to determine
whether there is a genuine issue for trial. Anderd@i U.S. at 249. “Credibility determinations,
the weighing of the evidence, and the drawindegitimate inferenceffom the facts are jury

functions, not those of a judge.” Torgersd@%3 F.3d at 1042 (quoting Reeves v. Sanderson

Plumbing Prods., Inc530 U.S. 133, 150, 120 S. Ct. 2097, 147 L. Ed. 2d 105 (2000)).

DISCUSSION

CITIMORTGAGE, INC."S MOTION FOR SUMMARY JUDGMENT
CMI makes a prima facie case for breach of @it Under Missouri law, the elements for
a breach of contract are: “(1) the existence oémforceable contract between the parties to the

action; (2) mutual obligations have arisen undercthntract terms; (3) defendant has not performed

its obligations imposed by the contract; and (4)milff was thereby damaged.” Superior Insurance

Com. v. Universal Underwriters Insurance Comp&®/S.W.3d 110 (Mo. Ct. App. 2001). Here,




the parties entered into the Agreement, whidvigled for mutual obligations. CMI asserts that
Allied did not perform its obligation to repurcleathe Loans, and that CMI was thereby damdged.

Allied admits that defects were found in eadhhe Loans. (Response, pp. 21-25; Reply,
pp. 6-7). Likewise, Allied admits that CMI determined that the Loans were defective pursuant to
one or more subsections of Section 11. (AllidRkEsponses to CMI’s Statement of Uncontroverted
Facts (“SSUF Response”), ECF Nd, 1131-71, 80; Reply, pp. 4-Fection 11 of the Agreement
provides that CMI, upon determining in its own discretion that the Loans are defective, may demand
cure or repurchase of the Loans. Thus, Alkedilure to repurchasedh_oans after demand by
CMI constitutes a breach of contract.

In sum, the Court finds that CMI has proveroalihe elements to make a prima facie breach
of contract claim. CMI found, iits exclusive discretion, that there were defects in the Loans. CMI
asked Allied to repurchase thedws, and Allied refused. CMherefore, is entitled to summary
judgment unless there is an affirmative or absolute defense that would preclude entry in CMI's
favor as a matter of law.

A. Affirmative Defenses

Inits answer, Allied raises 38 affirmative de$es. (ECF No. 13, pp. 7-12). Inits Response,
however, Allied raises only seven affirmativdateses: Affirmative Defense No. 29 (Ambiguity),
No. 25 (Breach of the Implied Covenawof Good Faith and Fair Dealing), No. 26
(Unconscionability), No. 27 (Adhesion), No. 12 (Irrif2elicto), No. 13 (Unclean Hands), and No.

14 (Laches). The Court assumes Allied abandbasother affirmative defenses raised in its

3CMrI’s breach of contract claims are virtuallittical to the breach of contract claims CMI
filed against OCM Bancorp, Inc. (“OCM”) and Just Mortgage, Inc. (“Just Mortgage”). See
Citimortgage, Inc. v. OCM Bancorp, In&lo. 4:10CV467CDP, 2011 U.Bist. LEXIS 45437 (E.D.
Mo. Apr. 27, 2011); CitiMortgage v. Just Mortg., Indo. 4:09 CV 1909, 2012 U.S. Dist. LEXIS
43522 (E.D. Mo. Mar. 29, 2012).
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Answer. Broad. Music, Inc. v. Edcon Enters., LIND. 4:11-CV-1950, 2012 U.S. Dist. LEXIS

107461, at *11, n. 2 (E.D. Mo. Aug. 1, 2012)(“As a generld, the failure to raise an affirmative
defense in opposition to a motion for summary judgment constitutes an abandonment of the
defense.”)(citing cases). As discussed hereirCthet finds that none of the seven defenses Allied
raises in its Response are sufficient to raiseadle issue of fact and CMI remains entitled to
summary judgment on its claims.
1. Ambiguity
The Just Mortgageourt outlined when a contract will be considered ambiguous:

A contract is ambiguous where reasongaeple could fairly and honestly differ in

the reading of the terms because the terms are susceptible of more than one
interpretation._Yerington v. La-Z-Boy, Incl24 S.W.3d 517, 520 (Mo. Ct. App.
2004); accorKastendieck v. Millers Mut. Ins. C0946 S.W.2d 35, 39 (Mo. Ct.
App. 1997) (“An ambiguity exists where there is duplicity, uncertainty or
indistinctness in the meaning of the words used.”). In addition, “if language which
appears plain considered alone conflicittwwther language in the contract, or if
giving effect to it would render other parts of the contract a nullity, then [the court
should] find the contract to be ambiguous.” Zeiser v. Tajkarli®d S.W.3d 128,

133 (Mo. Ct. App. 2006). Similarly, “language which promises something in one
point and takes it away in another is ambiguous.” Kastenddd€&kS.W.2d at 39. In
construing a contract, the court should “attribut[e] a reasonable meaning to each
phrase and clause, and harmoniz[e] adivsions of the agreement” rather than
“leave[] some of the provisions withouirfction or sense.” Teets v. Am. Fam. Mut.

Ins. Co, 272 S.W.3d 455, 467 (Mo. Ct. App. 2008) (citation omitted). Whether or
not a contract is ambiguous is a question of law for the court to decidé 46R.

Just Mortgage?2012 U.S. Dist. LEXIS 43522, at *35-36.
Allied again argues that Sections 2(i), 10 and 11 of the Agreement are patently ambiguous.

(Response, pp. 5-13)Allied asserts that allowing CMI toeat Section 11 of the Agreement as a

“The Court previously addressed the ambiguity argument in its Order on Allied’s Motion to
Compel Disclosure (ECF No. 39). Inits Ordée Court ruled that “nambiguity exists between
82(l) and 811(ii). (ECF No. 51, p..8Yhe Court stands by thistdemination._CitiMortgage, Inc.

v. Allied Mortg. Group, InG.No. 4:10CV01863, 2012 U.S. DIEEXIS 60790, at *10-12 (E.D. Mo.
May 1, 2012)
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“strict liability” provision would render Section i2@nd Section 10 of the Agreement completely
meaningless. (Response, p. 5).
Section 2 of the Agreement, labeled “Representations and Warranties” provides:

Correspondent represents warrants and covetfanughout the term of this Agreement as
follows:

*k%k

() That neither this Agreement nor any staent, report or other information provided or

to be provided pursuant to this Agreementliding but not limited to the statements and
information contained in the documentation for each loan purchased by CMI) contains or
will contain any misrepresentation or untrue statement of facts or omits or will omit to state
afact necessary to make the information not misleading provisions of this sub-section

shall not applyto information obtained from (i) appraisers, escrow agents, title companies,
closers, credit reporting agencies or any other entity approved fMm("@pproved
Entity”) unless Correspondent knows or has reason to believe that any information
provided by such Approved Entity is not true, correct or valid in any material respect

and (ii) the Loan applicant(siinless Correspondent knows, has reason to believe or,
after performing its normal due diligence and quality control review, should have
known that any information provided by the Loan applicant(s) is not true, correct or

valid in any material respect.

(Response, p. 7)(emphasis in Response). Allied contends that the safe harbor provision in Section
2 conflicts with the purported stricability provision in Section 11._(Idpp. 7-8). Allied maintains

that CMI improperly attempts to limit Section 2@ Section 10 of the Agreement and assume that
Section 11 is immune from the knowledge provision of Section 2(i). Allied asserts that this is an
incongruous distinction because Sections 10 and flieockgreement are the same in terms of the
triggering events and the relief afforded under them, gld). Allied claims that both provisions

are triggered by “the existence of material misre@ngations resulting in one or more defects in a

loan sold to CMI” under the Agreement. JldAllied argues that whether the relief available under
Sections 10 and 11 of the Agreement is termpdrehase (Section 11) or indemnification (Section

10) “is solely a semantic difference--the result is the same, and thus Allied’s liability under those

substantially identical provisions should be the same.”, gl®).
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Allied also suggests that there are amhigs between Sections 2202 and 248 of the CMI
Manual and Section 11 of the Agreemh. Allied claims these sectigradong with Sections 2(i) and
10 of the Agreement, vary “simply” and “radilgd regarding what stadard will be applied in
determining the requirements under which it will be obligated to repurchase and/or indemnify losses
for loans Allied sold to CMI. _(Id.p. 10). Section 2202 of the CMI Manual, called
“REPRESENTATIONS AND WARRANTIES,” contains a subheading, “Fraud and
Misrepresentation,” which provides:

As of the date the Loan was originaterlcept as qualified in section 2(i) of the

Correspondent Loan Purchase Agreement, the Correspondent represents and

warrants that all information relating to the Loan was complete and accurate, and

contained no fraud or misrepreserdatfi whether the information was obtained,
derived or requested by a third party or an affiliate of the Correspondent or
otherwise, or by the Correspondent.
(Response, p. 9)(emphasis in Response). Alligdearthat this section qualifies Allied’s liability
to only those loans with defeat&new of or should have known d&llied claims this qualification
supports the conclusion that Sections 2(i), A@ &1 of the Agreement, as well as Section 2202 of
the CMI Manual are ambiguous. (l@. 10).

Likewise, Allied notes that, under Section 248yas precluded from verifying income on
Stated Income products. Section 248 of@M Manual, called “PROGRAM DESCRIPTIONS,”
contains a subheading, “Asset Based Stated Income Progran).” Thds section provides, “If
income is documented in loan filne loan is no longer eligibfer a stated income or no income
program.” (Id). Allied claims that its inability to vey borrowers’ incomes and assets cuts in its
favor because it should not be held liable for misrsgntations which it could not have verified or
otherwise prevented._()d. Allied contends that barring itdm verifying borrower statements of

income further supports the conclusion that $estl(i), 10 and 11 of the Agreement and Sections

248 and 2202 of the CMI Manual are reasonably susceptible of more than on construction. (Id.
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Several Courts have addressed the ambiggstye and found no ambiguity between 82(i)
and 811. As this Court previously recognizearéhis no ambiguity or conflict between these
sections:

Section 2(i) and 8§ 2202 are representatimhwarranty sections, the terms of which

are limited to each subsection. Section 2(i) and 8§ 2202 are breached when a

correspondent knows or should have known that loan documents contain

misstatements, misrepresentations, or omissions but nonetheless submits the
defective documents to CitiMortgag&ection 11(ii)) sets forth one set of
circumstances in which CitiMortgage can demand a correspondent cure or
repurchase a loan, specifically, upon CitiMortgage determining that the loan was
underwritten or originated based on a misstatement, misrepresentation, or omission.

Section 11(ii) is breached when a correspontiglstto cure or repurchase the loan,

and applies regardless of the correspondent’'s knowledge.

That § 2(i) and § 2202 are limited to teasstances where the correspondent knows

or should have known of the misstatememrepresentation, or omission does not

conflict or create an ambiguity when read with § 11(ii). ...

Just Mortgage?012 U.S. Dist. LEXIS 43522, at *38-39.

The Court also finds Allied’s argument thatc8Bon 10 creates an ambiguity with respect to
Section 11(ii) to be unpersuasive because thesgoBs do not have the same triggering events or
remedy provisions. First, Section 10 only becomes operable when there is a breach of the
Agreement. Section 10 is a general indemnificghiamvision, which is applicable to breaches of the
Agreement, including breaches of any representations or warranties such as those set out in Sections
2(i) and 2202. In contrast, Section 11 allowsI@Mdemand cure or repurchase when there has
been a misrepresentation, even absent of any breachlu§edortgage2012 U.S. Dist. LEXIS
43522, at *38 (“Section 11(ii) is breached when a spoadent fails to cure or repurchase the loan,
and applies regardless of the correspondent’s krigelé). Second, “[tlhe remedies available for
breach of § 2(i) also differ from those avaidr a breach of § 11(iilRemedies for a breach of

8§ 2(i) are set forth in § 10, while the availal#enedies for a breach of § 11(ii) are [CMI's] ability

to demand that the correspondent cure or repuedhasiefective loan and any other such remedies
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as [CMI] deems appropriate.” Just Mortgag612 U.S. Dist. LEXIS 43522, at *30. Likewise,
Section 11 provides that CMI’s rights under Sectibualo not affect any indenification obligations
Allied has under Section 10 for breach of Aggreement independent of Section 11. Reeply, p.
15.

Based upon the above reasoning and as distbysthis Court previously, the Court finds
that Allied has not demonstrated that 88 2(i), 10, 11(ii), 2202, and 248 when read together, are
ambiguous and conflictinyy.Accordingly, Allied has not proven the defense of ambiguity. See

Scenic Holding, LLC v. New Bd. of Trs. d@iie Tabernacle Missionary Baptist Church, 566

F.3d 656, 670 (8th Cir. 2007)(“The burden of provimeéense of an affirmative nature is upon the

defendant.”)(citation omitted); Midwest Oilseeds, Inc. v. Limagrain Genetics, G&pF.3d 705,

714 (8th Cir. 2004)(“The specificity requirementRille 56 applies with equal force where the

defendant opposes summary judgment, especialigre the defendant resists by asserting

affirmative defenses which it has a burdemrove.”); Herd v. Am. Sec. Ins. C&01 F. Supp. 2d
1240, 1245 (W.D. Mo. 2007)(burden of proof for establishing an affirmative defense is on the
defendant).
2. Good Faith and Fair Dealing
Allied argues that CMI abused the “sole and exclusive” discretion afforded it under the
Agreement, thereby breaching the implied covenégbod faith and fair dealing. (Response, pp.

13-14). Allied also asserts that CMI exercised taéth by creating and developing “defective” loan

*Similarly, the Court finds no basis fomfiing that Section 248 makes the Agreement
ambiguous. As discussed herein, Allied had thmomot to utilize CMI’s Stated Income products,
and instead use products that allowed Allied tofy¢hie borrowers’ income and assets. Therefore,
Allied’s argument that it should not be held liatbbr misrepresentations which it could not have
verified or otherwise preventéslunfounded. Allied could have nfed this information, and not
have been subject to the strict liability provisighg had utilized one of CMI’s non-Stated Income
products.
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guidelines for a Stated Income Loan product @t knew “showed a marked propensity towards
default.” (Id, p. 13).

Allied, however, fails to address relevant case law that found no bad faith by CMI under
similar circumstances. As noted by the OCM cdtmtestablish a breach of the covenant of good
faith and fair dealing, there must be evidence that the party with the discretion exercised its
discretion in such a way so as to evade the spirit of the transaction or deny the other party the

expected benefit of the contract.” OCM Banca2p11 U.S. Dist. LEXIS 45437, at *10. As

previously discussed, Allied does not dispute that there were defects in the Loans. Instead, Allied
simply argues that, despite these defects, CMIavbelacting in bad faith to demand the repurchase
of the Loans because CMI knew of the high default rate of Stated Income products.

The Court finds that “[tlhere can be no Hadh if [CMI] simply performed the actions
expressly granted it by the parties’ agreementuding determining that loans were defective and
needed to be repurchased.” OCM Banc¢@fld1 U.S. Dist. LEXIS 45433t *11. Itis undisputed
that CMI acted in accordance with the provisiohshe Agreement and the unfettered discretion
afforded to CMI therein. Likewise, CMI's purported knowledge “concerning market conditions
and the efficacy of its guidelines does not io@le whether it exercised its discretion to demand

cure or repurchase of the ... L@an good faith.”_Just Mortg., In2012 U.S. Dist. LEXIS 43522,

at *45. In sum, Allied has not shown that C\dxercised a judgment conferred by the express
terms of the agreement in such a manner as tceahadspirit of the transaction or so as to deny

[Allied] the expected benefit of the contract.” CitiMortgage, Inc. v. First Cal. Mortg.N@o.4:10

CV 1498 RWS, 2011 U.S. Dist. LEXIS 154568, a{EbD. Mo. Nov. 29, 2011). Accordingly, the
Court finds that Allied has failed to meet its burad proof on the defense that CMI acted in bad
faith in its performance of the Agreement.

3. Unconscionability/Adhesion
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Allied raises the defenses of unconscionability and adhesion. These defenses are related, but

distinct defenses. S&urman v. Merrill Lynch, Pierce, Fenner & Smift33 F.2d 59, 61 (8th Cir.

1984)(noting that a court may deny giving effect to an “unconscionable” clause in a standardized

contract of adhesion); Internatidridarvester Credit Corp. v. LeadeB18 F.2d 655, 659 (8th Cir.

1987)(a contract of adhesion is not automaticatigonscionable, but rather must be examined in
light of several factors). The Courts in this detthave discussed the elements for what constitutes
an unconscionable contract or pigign or a contract of adhesion:

Under Missouri law, an unconscionable ... provision in a contract will not be
enforced._State ex rel. Vincent v. Schneid&¥4 S.W.3d 853, 856-61 (Mo. 2006)
(invalidating as unconscionable arbitratioaudes requiring the consumer to pay for
all arbitration fees and allowing an entity related to one of the parties to select the
arbitrator). There are procedural and substantive aspects to unconscionability.
Procedural unconscionability relates toftivenalities of the making of an agreement
and encompasses, for instance, fine tpclauses, high pressure sales tactics or
unequal bargaining positions; substantiveamscionability refers to undue harshness
in the contract terms. Cicle v. Chase Bank |US83 F.3d 549, 554 (8th Cir. 2009);
Whitney v. Alltel Comm’cs, In¢.173 S.W.3d 300, 308-14 (Mo. Ct. App. 2005); Fay
v. New Cingular, Wireless, PCS, LI 80. 4:10CV883 HEA, 2010 U.S. Dist. LEXIS
124831, 2010 WL 4905698, at *2 (E.D. Mo. N@4, 2010). “Generally there must
be both procedural and also substantiveonscionability before a contract or clause
can be voided.” Whitneyl73 S.W.3d at 308; see alkan. City Urology, P.A. v.
United Healthcare Sery®61 S.W.3d 7, 15 (Mo. Ct. ApR008) (reversing the trial
court's finding that arbitration clauseas void where the trial court found only
substantive unconscionability and not procedural unconscionability).

Kenner v. Career Educ. Corplo. 4:11CV00997, 2011 U.S. DILEXIS 136484, at *8-9 (E.D. Mo.

Nov. 29, 2011).

A contract of adhesion, as opposed to a negotiated contract, is a form contract
that is created and imposed by the ypavith greater bargaining power. Robin v.
Blue Cross Hospital Service, In&37 S.W.2d 695, 697 (Mo. banc. 1982). The
“stronger party” has more bargaining powlean the “weaker party,” often because
the weaker party is unable to look elsewhere for more attractive contracts. Id. The
contract is offered on a “take this aothing” basis._Statex rel. Vincent v.
Schneider194 S.W.3d 853, 857 (Mo. banc. 2006). The terms in the contract are
imposed on the weaker party and “unexpectedly or unconscionably limit the
obligations and liability of the [stronger party].” Robin v. Blue Cross Hospital
Service, InG.637 S.W.2d 695, 697 (Mo. banc. 1982).
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Finnie v. H&R Block Fin. Advisors, IncNo. 07-429-CV-W-NKL, 2007 U.S. Dist. LEXIS 74472,

at *7-8 (W.D. Mo. Oct. 4, 2007)

Allied argues that the Agreement is siamgively and procedurally unconscionable.
(Response, pp. 14-18). Allied contends thatprecedurally unconscionable because of Allied’s
lack of knowledge and lack of voluntargsein entering into the Agreement. (loh. 16-18). Allied
argues that Section 11 essentially turns thee@grent into an insurance policy for CMI whereby
Allied must indemnify and insure against any and every defect in the loans it sold CMI, regardless
of whether it was awaia the defect. (Idp. 15). Allied argues thétdid not have knowledge that
the “safe harbor,” afforded by Section 2(i), would be rendered meaningless by the unilateral
imposition of a strict liability iterpretation of Section 11, (lg. 17). Allied notes that the CMI
Manual consists of thousands of pages and agbatt CMI essentially drowned Allied in a “flood
of paperwork” that it knew “wouldot and could not be read in &rfor the signing of the contract.”

(Id.). Allied also argues that the Agreemenswat voluntary because Allied had to accept it “as
is” even though the Agreement is patently one-sided). (Id.addition, Allied contends that the
Agreement is substantively unconscionable due to the harsh contract ternys.183l. Basically,
Allied argues that it was allocated all of the rigkhe loans, without affording Allied any benefit
for the assumption of that risk._(Jd.

Similar to its argument that the Agreement was unconscionable, Allied argues that the Court
should not enforce the Agreement because it was a contract of adhesiopp. (1&-19).Allied
asserts that if it had known that the standaediprovisions, particularly Section 11, would have
beeninterpreted as “an insurance policy, wheitekgs obligated to forever indemnify CMI for any
defect existing with regards the Subject Loans, regardless of whether Allied could have even
known of such defects” then it would nuodve entered into the Agreement. )IdAccordingly,

Allied argues that the Court should not enforce the Agreement.

-15 -



In the instant case, the Court finds that the affirmative defenses of unconscionability and
adhesion are not available to Allied because i& @M1, is a sophisticated business entity. There
IS no gross disparity between the parties. Allied and CMI are both well versed in reviewing and
negotiating contract language. The Court finds tiwdlh parties were fully capable of negotiating
or altering the contract language to effect arangfe desired. Moreover, the Court does not believe
that the Agreement is so “onaled” that it could be considered unconscionable or a contract of
adhesion. Allied clearly benefitted from their £&gment. During the course of their Agreement,
Allied sold CMI over 2,560 loans, constituting otleree hundred and sixteen million dollars worth
of business. (Reply, p. 24). Thus, Allied’s affative defenses of unconscionability and adhesion
fail.

4. In Pari Delicto, Unclean Hands, and Laches

In its Answer, Allied raises thequitable defenses of in pari delicto, unclean hands and
laches. “Pari delicto is Latin for ‘equal fault.” @hn pari delicto doctrineés the principle that a
plaintiff who participated iwrongdoing may not recover dages based on the wrongdoing.” In

re Senior Cottages of Am., LLL@82 F.3d 997, 999, n.3 (8th Cir. 200T)kewise, the doctrine of

unclean hands is a defense that bars one who lesvacingfully with respect to the subject of the

suit from obtaining an equitable remedy. Sangamon Assocs., Ltd. v. Carpenter 1985 Family P'ship,

Ltd., 165 S.W.3d 141, 145 (Mo. 2005)(citing Karpierz v. East&yS.W.3d 565, 572 (Mo. App.

2002)). Finally, “[llaches may besed to bar a lawsuit when the plaintiff is guilty of (1)
unreasonable and unexcused delay, (2) resulting in prejudice to the defendant.” Whitfield v.

Anheuser-Busch, Inc820 F.2d 243, 244 (8th Cir. 1987)(citing Goodman v. McDonnell Douglas

Corp, 606 F.2d 800, 804 (8th Cir. 1979)).
In its Memorandum, CMargues that these defenses are “not available as a matter of law

because CMI is not seeking an equitable remedy.” (Memorandum, p. 24). In response, Allied
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claims that it is entitled to the affirmative defensem pari delicto (defense no. 12), unclean hands
(defense no. 13), and laches (defenses no. 14) because CMI seeks equitable relief in its First
Amended Complaint, specifically, “an order ragug Defendant to perform its obligations under

the Agreement, including, but not limited to, reghase of defective loans.” (Response, p. 20).
Allied claims that this Court must deny CMHhsotion for summary judgment because CMI argued

that its only basis for denying these affirmative deés was that it was not seeking equitable relief.

(1d.).

In reply, CMI contends that it has not moved for summary judgment on its claim for
equitable relief; it has only moved for money dansag@Reply, p. 26). CMI asserts that it is not
required to seek each and every type of relief sought in the Complaint. Ificaddition, CMI
contends that, contrary to Allied’s claim, it reddressed the substantive deficiencies in Allied’s
affirmative defenses. (Memorandum, pp. 24-2&IRepp. 26-27). First, with respect to unclean
hands and in pari delicto, CMI asserts that the undisputed facts do not evidence any tortious or
criminal activity or other conduct capable of sagvas a basis for either defense. (Memorandum,

p. 25; Reply, p. 26). Nor has Allied identified anstitsus or criminal activity by CMI. (Reply, p.
26). With respect to its laches defense, CMuas that the laches defense is unavailable because
“the doctrine of laches will not bar a suit befegiration of the period set forth in the applicable
statute of limitations in the abnce of special facts demanding extraordinary relief.”” Lane v.

Non-Teacher Sch. Emple. Ret. Sys. of M@4 S.W.3d 626, 640 (Mo. @Gpp. 2005)(quoting State

ex rel. Gen. ElecCo. v. Gaertner666 S.W.2d 764, 767 (Mo. banc 1984)); Memorandum, p. 26;

Reply, pp. 26-27. CMI notes that the statutdimftations has not expired, and Allied has not
identified any facts that would justify the “eatrdinary” relief of allowing a laches defense.

(Memorandum, p. 26; Reply, pp. 26-27). Moreov€MI claims that a laches defense is
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inapplicable because CMI has not delayed brniggiuit after Allied failedo repurchase the loans.
(d.).
The Court finds that Allied has failed to provide evidence to support the affirmative defenses
of in pari delicto, unclean hands, and lach&bBied has not demonstrated that CMI was involved
in any tortious or criminal activity that would want application of the in pari delicto and unclean
hands defenses. Likewise, Allied is not entittedthe laches defense because the statute of
limitations has not expired and because there &as bo allegation that CMI delayed in filing suit.
Accordingly, the Court finds that these equitatdéense are not available to Allied as a matter of
law.®
C. Absolute Defenses to Liability
Based upon the operation of Section 2(i) ef@orrespondent Agreement, Allied argues that
it did not breach any of the terms of the Agreamand, therefore, CMI has no valid basis for
demanding that Allied repurchase and/or indemnify CMI for the Loans. That is, Allied claims it
originated the Loans with the “utmost” dudigence and is shieldefilom liability pursuant to
Section 2(i). (Response, pp. 20-28).
This argument, however, is premised upon aingaaf Section 2(i) which has already been
rejected by this Court. As previously discusstihe cure or repurchase clause of Section 11(ii)
allows CMI to demand repurchase at any time if it discovers a borrower's material

misrepresentation, “even if Allied complied wigiitimortgage’s guidelines when originating the

loan.” SeeDCM Bancorp, InG.2011 U.S. Dist. LEXIS 45437, &t5-16. Section 11(ii) does not

%Because the Court addresses the substartbesd# defenses, the@t need not address
CMI's argument that it is not proceeding on itpugable claims and, therefore, the equitable
defenses do not apply.
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have any “qualifying language” that CMI can odigmand repurchase if it determines that Allied
knew of the borrower’s misrepresentation. Id.

In addition, Allied asserts that it is not liable to repurchasaedemnify CMI for Loans
involving income and/or asset megresentations because this information was immaterial to CMI’s
decision to purchase the Loan@Response, pp. 25-26). Allied notes that all of the Loans were
originated pursuant to CMI's Stated Incoloan product guidelines, which precluded Allied from
verifying income and/or assets.__ {ld. Given that Allied was fdidden from verifying the
borrowers’ income and assets, Allied argues that CMI cannot claim that this information was
material to its decision to purchase the Loans.).(Id.

In response, CMI claims that the borrowers’ representations of income and assets were
material, and that Allied has not provided any evidence to supportits claim that these representations
were not material to CML(Reply, pp. 17-19). CMI states thatvould not have asked borrowers
their income if it were nomaterial to CMI’s decision to purchase the loan. , (id.18). The
borrowers’ representations in the Uniform Residential Loan Application were made subject to
criminal and civil penalties for falsehood. (LdCMI, thus, contends that the borrowers’ statements
of income on the loan applications were the rsetansed to determine the borrowers’ incomes for
Stated Income Loans._ ()d. As noted by CMI “[n]othing in the Agreement required Allied to
originate loans as Stated Income Loans as opposed to originating the loans under a full
documentation program.”_(Id. Because Allied chose to origite the Loans and sell them to CMI
as Stated Income Loans, “Allied assumed thethsk it would have to repurchase any Loans that
CMI determined had been origiedtor sold to it on the basis of a material misrepresentation or
misstatements of fact.”_(d. As evidence that CMI consiat the borrowers’ income statements
to be material, CMI notes that Allied placedhtsker for the Weston Loan, a Stated Income Loan,

on its “list of suspended brokers’ because Alliread] discovered ‘misrepresentation [sic] in the
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verification of employment as well as fictitious bank statements’ in connection with the Weston
Loan’s origination.” (SSUF Response, 171; Repl 19). There, Allied did not claim that the
misrepresentations or misstatements were not ragteut told its broker, “[t]his incident is serious
and should require your immediate attention.” (Reply, p. 19).

The Court agrees with the OCM court’st&lenination that a borrower’s “substantially
misrepresented income” constitutes “a material misrepresentation as a matter of law.” OCM
Bancorp, InG.2011 U.S. Dist. LEXIS 45437, at *16. “Under Missouri law, ‘a misrepresentation
is deemed material where it is reasonably calcdi@taffect the action and conduct of the company
in deciding whether or not to accept the tgkissuing its policy covering the risk.” Idquoting

Continental Cas. Co. v. Maxwell99 S.W.2d 882, 889 (Mo. Ct. App. 19R0The Court finds that

this is an instance where the “the materiality of a misrepresentation is so clear that it should be

declared material as a mattetaf.” Continental Cas. Cor99 S.W.2d at 889; OCM Bancorp, Inc.

2011 U.S. Dist. LEXIS 45437, at *16-17. As noted@il, and which Allied does not dispute, a
borrower’s income is “perhaps the most important and material factor in determining the ability of
the borrower to pay back the loan.” (Replylp). “[A] potential borrower’s income affects the
decision of whether or not to underwrite a loathet borrower, and, in turn, affects whether [CMI]

will want to invest in that loan in the secondary loan market.” OCM Ban@&hl U.S. Dist.

LEXIS 45437, at*17. Thus, the Cofirtds that “a borrower’s substantially misrepresented income
is a material misrepresentation, and so [CMdisicovery of a borrower's misrepresented income
would entitle it under the parties’ agreement tmded that OCM repurchase the loan for containing
material misrepresentations.”_Id.

CONCLUSION AND RELIEF

Thus, the Court concludes that the Agreemmnits plain and unambiguous terms, allowed

CMlI, in its sole and exclusive discretion, “to demand repayment if it discovered (1) any material
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misrepresentations by the borrower, including substantially misrepresented income; or (2) that the
loan was originated in violation of its guidelines.” OCM Ban¢@fl1 U.S. Dist. LEXIS 45437,

at *31. Because the undisputed evidence revealgpnesentations from the borrowers in the nine
Loans atissue and because CMI demanded reperohte Loans, Alliedreached the Agreement

by failing to repurchase these Loans. Similarlijiel has failed to prove any affirmative defense

that would preclude entry of judgment in favor of CMI.

In its Motion for Summary Judgment CMI requests money damages in the amount of
$1,084,639.05, arising from Allied’s failure to repurchéieenine Loans. Allied has not objected
to the calculation of these damages or CMI'shndology. By entering into the Agreement, Allied
consented to this method of calculating CMi&mages based upon application of the Repurchase
Price formula set forth in Section 2301 of therdgment. (SUMF, 1192-102). Accordingly, the
Court finds no basis for denying CMI’s requestridref and awards to CMI damages in the amount
of $1,084,639.05.

Accordingly,

IT IS HEREBY ORDERED that Plaintiffs Motion for Summary Judgment [58] is
GRANTED.

IT IS FURTHER ORDERED that CitiMortgage, Inc.’s Motion to Exclude the Opinions
of Donald Coker [52] and Plaintiff CitiMortgage, Inc.’s Motion to Strike Adfiit of Wendy
Monaco [76] ardODENIED as moot.

ITISFINALLY ORDERED thatjudgmentis hereby entered in favor of CitiMortgage, Inc.
and against Allied Mortgage Group, Inc. in the amount of $1,084,639.05.

An appropriate Judgment will accompany this Memorandum and Order.
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Dated this 24th day of October, 2012.

s B B2

i,%;w A. ROSS
INITED STATES DISTRICT JUDGE
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