
 UNI TED STATES DI STRI CT COURT 
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 EASTERN DI VI SI ON 
 
CAPTI VA LAKE I NVESTMENTS, LLC, )  

)  
               Plaint iff,  )  

)  
          vs. )  Case No. 4: 10-CV-1890 (CEJ)  

)  
FI DELI TY NATI ONAL TI TLE I NSURANCE )  
COMPANY, )  

)  
               Defendant .  )  
 

 
MEMORANDUM AND ORDER 

 This m at ter is before the Court  on plaint iff’s am ended m ot ion for at torneys’ 

fees. Defendant  has filed a response in opposit ion and the issues are fully br iefed. 

 I . Background 

 This dispute concerns the availabilit y of coverage under a loan policy of t it le 

insurance issued in conjunct ion with a developm ent  project . The insured, plaint iff  

Capt iva Lake I nvestm ents, LLC (Capt iva) , claim ed that  the insurer, defendant  

Fidelity Nat ional Tit le I nsurance Com pany (Fidelit y) , was required to provide 

defense and indem nificat ion with respect  to various m echanics’ liens and for 

unm arketabilit y of t it le. Fidelit y asserted that  it  had provided a defense, that  

coverage was barred under policy exclusions, and that  there was no coverage for 

Capt iva’s alleged unm arketabilit y of t it le. Capt iva asserted claim s for declaratory 

judgm ent , breach of cont ract - failure to defend, breach of cont ract - failure to 

indem nify, and tort ious interference;  Fidelity asserted a claim  for declaratory 
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judgm ent .1 At  the close of Capt iva’s case at  t r ial,  the Court  granted Fidelity’s 

m ot ion for judgm ent  as a m at ter of law with respect  to Capt iva’s tort ious 

interference claim . At  the close of all evidence, Capt iva elected to subm it  only its 

claim  for breach of the duty to indem nify to the jury. See Jury I nst . No. 5 [ Doc. 

# 388] . On July 24, 2015, the jury found in favor of Capt iva and awarded dam ages 

in the am ount  of $6,289,992.00. I n response to a special interrogatory, the jury 

found that  Fidelity delayed paym ent  on Capt iva’s claim  without  reasonable cause or 

excuse and thus was liable for a statutory penalty, pursuant  to Mo.Rev.Stat . § 

375.420. [ Doc. # 384] . Pursuant  to the jury verdict ,  judgm ent  was entered in favor 

of Capt iva and against  Fidelity in the amount  of $6,919,141.20. [ Doc. # 391] . 

 Capt iva init ially sought  at torneys’ fees in the total am ount  of $2,233,698.00 

for 6,569.7 hours of legal t im e, at  a blended hourly rate of $340.00. The Court  

found that  Capt iva was not  ent it led to fees for hours expended on its tort ious 

interference claim  and directed Capt iva to am end its applicat ion to rem ove those 

fees. Capt iva has now subm it ted an am ended applicat ion in which it  seeks 

at torneys’ fees in the am ount  of $2,162,740.00 for 6,361 hours.  

 I I .  Discussion  

 As a prelim inary m at ter, the Court  notes that  this case was filed in October 

2010 and extends to m ore than 425 docket  ent r ies. Each party asserted m ult iple 

claim s. The case im plicated a num ber of issues, including the form at ion and 

interpretat ion of the t it le loan policy, the financing of the Majest ic Pointe 

const ruct ion project , the am ounts and validity of the m echanics’ liens, the proper 

m easure of dam ages, and the nature of the at torney-client  relat ionship in the 

                                       
1  Fidelity dism issed its claims without  prejudice five days before t r ial. [ Docs. # 355, 
# 359] . 
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t r ipart ite relat ionship am ong insured, insurer, and defense counsel retained by the 

insurer for the benefit  of the insured. I n addit ion to this lit igat ion, the part ies were 

involved in m echanics’ lien lit igat ion in Cam den County and an adm inist rat ive 

com plaint  filed with the Missouri Departm ent  of I nsurance.  Mot ion pract ice 

regarding discovery disputes was extensiv, largely due to Fidelity ’s conduct . There 

were also three rounds of disposit ive m ot ions. Finally, the part ies part icipated in 

five hearings and appeared for nine days of t r ial. 

 I n a diversity act ion, state law governs the availabilit y of at torney’s fees 

where no conflict ing federal statute or court  rule applies. Weitz Co. v. MH 

Washington, 631 F.3d 510, 528 (8th Cir. 2011) . I n Missour i, at torney’s fees are not  

recoverable from  another party, except  when allowed by cont ract  or statute. Tr im  

Fit , LLC v. Dickey, 607 F.3d 528, 532 (8th Cir. 2010)  (cit ing Essex Cont ract ing, I nc. 

v. Jefferson Cnty., 277 S.W.3d 647, 657 (Mo. 2009) ) .  

 Capt iva seeks fees under Missouri’s vexat ious refusal statute, which states:  

I n any act ion, suit  or other proceeding inst ituted against  any insurance 
com pany, . .  .  upon any cont ract  of insurance . .  . ,  if the insurer has 
failed or refused . .  .  to m ake paym ent  under and in accordance with 
the term s and provisions of the cont ract  of insurance, and it  shall 
appear from  the evidence that  the refusal was vexat ious and without  
reasonable cause, the court  or j ury m ay, in addit ion to the am ount  due 
under the provisions of the cont ract  of insurance and interest  thereon, 
allow the plaint iff dam ages for vexat ious refusal to pay and at torney’s 
fees as provided in sect ion 375.420.  
 

Mo. Ann. Stat . § 375.296 (em phasis added) . Thus, an award of fees is authorized in 

this case. 

 Under Missouri law, factors the t r ial court  m ay consider include:  (1)  the rates 

custom arily charged by the at torneys involved in the case and by other at torneys in 

the com m unity for sim ilar services;  (2)  the num ber of hours reasonably expended 
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on the lit igat ion;  (3)  the nature and character of the services rendered;  (4)  the 

degree of professional abilit y required;  (5)  the nature and im portance of the subject  

m at ter;  (6)  the am ount  involved or the result  obtained;  and (7)  the vigor of the 

opposit ion. WingHaven Resident ial Owners Ass’n, I nc. v. Bridges, 457 S.W.3d 383, 

386 (Mo. Ct . App. 2015)  (citat ion om it ted) ;  see also Weitz Co., 631 F.3d at  528-29 

( list ing factors Missouri courts consider when determ ining reasonable at torney’s 

fees) .  

 The vexat ious refusal statute does not  require an award of at torneys’ fees. 

Fidelity argues that  the Court  should exercise it s discret ion not  to award fees 

because Capt iva received the benefit  of Fidelity’s defense of the m echanics’ liens 

and the sat isfact ion of those liens, in addit ion to dam ages for breach of the policy. 

Thus, Fidelity argues, Capt iva has already been m ade whole. The dam ages awarded 

at  t r ial were to place Capt iva “ in the posit ion [ it ]  would have been in had the 

cont ract  been perform ed.”  Overcast  v. Billings Mut . I ns. Co., 11 S.W.3d 62, 67 (Mo. 

2000) . However, dam ages for breach of the policy do not  com pensate the insured 

for lit igat ion expenses and, thus the insured “ is not  m ade whole in a pract ical sense 

by an act ion in which [ it ]  only recovers consequent ial dam ages flowing from  the 

breach.”  I d. “The statute’s provisions of at torneys’ fees and the . .  .  penalt y 

obviously aim  to m ake the cont ract ing party whole in a pract ical sense and to 

provide an incent ive for insurance com panies to pay legit im ate claim s without  

lit igat ion.”  The Court  finds that  an award of at torneys’ fees is appropr iate.  

  A. Hours Expended  

 Capt iva seeks an award of fees for 6,361 hours. Fidelity argues that  this 

am ount  should be reduced under a num ber of different  theories. 
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   1 . Vague Entr ies and Block Billing 

 Fidelity argues that  Capt iva’s fee request  should be reduced by a percentage 

am ount  because it s billing ent r ies are vague and consist  of block billing. “The term  

‘block billing’ refers to the t im e keeping m ethod by which each lawyer and legal 

assistant  enters the total daily t im e spent  working on a case, rather than item izing 

the t im e expended on specific tasks.”  Bishop v. Pennington Cty., No. CI V. 06-5066-

KES, 2009 WL 1364887, at  * 3-4 (D.S.D. May 14, 2009)  (quot ing McDannel v. 

Apfel, 78 F. Supp. 2d 944, 946 n. 1 (S.D. I owa 1999) ) . Although the Eighth Circuit  

does not  prohibit  block billing, dist r ict  courts are authorized to apply a percentage 

reduct ion for inadequate docum entat ion that  hinders the court ’s abilit y to conduct  a 

m eaningful review. I d.;  see also  Miller v. Woodharbor Molding & Millworks, I nc., 

174 F.3d 948, 949–50 (8th Cir.  1999)  ( rem anding to dist r ict  court  to request  m ore 

detail or apply percentage reduct ion based on vague billing ent r ies) . 

 Fidelity ident ifies three specific billing records as exam ples of unacceptable 

block billing.  

6 / 10 / 14  7 .1  hours:  Research legal requirem ents for successful 
fee affidavit  in support  of m ot ion for at torney’s fees;  research re 
history of representat ions m ade re docum ent  product ions and 
disclosure of inform at ion;  research re Major Claim s Reports 
possibly m issing as at tachm ents to e-m ail correspondence  
 
10/ 13/ 14 5.3 hours:  Prepare for and m eet  with client  re t r ial 
st rategy;  research concerns expressed by client ;  correspondence 
to S. Br iner re assert ions of pr iv ilege;  com m unicate with M. Toth 
and J. Sewell of Midwest  Lit igat ion Support  re dem onst rat ive 
aides for t r ial;  review docum ents  
 
3/ 17/ 15 6.3 hours;  Prepare for t r ial;  research re Departm ent  of 
I nsurance issues, work on t r ial exhibits;  telephone conference 
with C. Lindquist  re dam age issues;  telephone conference with 
client  re sam e;  review court ’s pre- t r ial scheduling order;  
conference re sam e;  review research re vexat ious refusal;  
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update proposed jury inst ruct ions;  correspondence with J. Zanola 
re report ;  correspondence with J. Uecker re test im ony 
 

Fidelit y ’s Object ions at  13 [ Doc. # 429] . 

 While these ent r ies do not  indicate how m any m inutes were spent  on each 

part icular task, they are sufficient ly specific to com m unicate the work that  was 

done and its connect ion to the case. Furtherm ore, there is no evidence that  

at torneys were spending an excessive am ount  of t im e on their  tasks or duplicat ing 

the work done by others. “Defendant ’s posit ion that  counsel should be required to 

m ore specifically detail how his/ her t im e was expended would place a t rem endous 

burden on any counsel and would result  in inefficient  ut ilizat ion of counsel’s t im e.”  

Monsanto Com pany v. David, No. 4: 04CV425HEA, 2006 WL 2669076, at  * 1 (E.D. 

Mo. Sept . 14, 2006) . The Court  finds that  the billing report  sufficient ly details the 

act ions taken by the at torneys to allow for m eaningful review of the hours 

expended, so a percentage reduct ion for block billing is unwarranted here. Where 

the Court  determ ines that  som e reduct ion is necessary, it  adopts the m ethod 

em ployed by Fidelity’s expert , Michael J. Brychel,  by assigning an equal am ount  of 

t im e to each task within the ent ry. Thus, each of five tasks in a four-hour ent ry is 

assigned .8 hours. See Declarat ion of Michael J.  Brychel ¶ 19 [ Doc. # 429-2] .  

   2 . Fees for  Specific Claim s 

 Fidelity argues that  the vexat ious refusal statute prohibits recovery of fees 

for the hours Capt iva expended on the part ies’ cross-claim s for declaratory 

judgm ent . Fidelity notes that  the Eighth Circuit  has held that  the “Missouri 

Vexat ious Delay Statute is inapplicable to declaratory judgm ent  act ions such as this 

one brought  by an insurance carr ier.”  Hawkeye-Security I ns. Co. v. Davis, 277 F.2d 

765, 771 (8th Cir. 1960) . I n Hawkeye-Security, the defendant  insureds requested 
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at torneys’ fees under the statute after they prevailed at  t r ial and on appeal. The 

Eighth Circuit  denied the request , not ing that  the insureds did not  plead a r ight  to 

fees or ask for at torneys’ fees in the t r ial court ;  furtherm ore, there was no basis for  

finding that  the insured had acted vexat iously. I d. at  771-72. Hawkeye-Security is 

inapplicable to a case such as this, where the insured asserted claim s for coverage 

under the policy. I ndeed, Capt iva had no choice but  to defend against  Fidelity’s 

declaratory judgm ent  claim s in order to br ing the breach of cont ract  claim  on which 

it  prevailed.   

 Fidelity also argues that  Capt iva is not  ent it led to fees for work on its failure-

to-defend claim . Under Missouri law, where a prevailing plaint iff’s claim s “are based 

on different  legal theories and facts, and counsel’s work on one claim  is unrelated 

to work on another, then the court  should t reat  the unrelated claim s as if they had 

been raised in separate lawsuits.”  DeWalt  v. Davidson Serv./ Air , I nc., 398 S.W.3d 

491, 507 (Mo. Ct . App. 2013)  (citat ion om it ted) . However, “ if the claim s for relief 

have a com m on core of facts and are based on related legal theories, so that  m uch 

of counsel’s t im e is devoted generally to the lit igat ion as a whole and rendering it  

difficult  to divide the hours expended on a claim -by-claim  basis, such a lawsuit  

cannot  be viewed as a series of dist inct  claim s.”  I d. Thus, where a case involves 

“m ult iple counts with a com m on core of facts and related legal theories”  that  “all 

arose from  the sam e conduct ,”  the courts are not  required to segregate at torney’s 

fees for each claim .  William s v. Plaza Finance Corp., 78 S.W.3d 175, 186 (Mo. Ct .  

App. 2002)  (affirm ing award for all fees where plaint iff brought  claim s for federal 

odom eter fraud, state odom eter fraud, and fraudulent  m isrepresentat ion, but  

prevailed only on federal claim ) . Capt iva’s two cont ract  claim s arose from  its 
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allegat ions that  Fidelity breached its dut ies under the part ies’ cont ract  of insurance. 

Based on its fam iliar ity with this case, the Court  does not  believe that  the lit igat ion 

would have been conducted different ly if Capt iva had proceeded solely on its claim  

for breach of the duty to indem nify.  

 As noted above, the Court  previously stated that  Capt iva was not  ent it led to 

recover at torneys’ fees on its tort ious interference claim . [ Doc. # 407] . Capt iva 

am ended its m ot ion, elim inat ing 208.7 hours. Fidelity has ident ified an addit ional 

205.21 hours expended on this claim . The Court  has reviewed the billing records at  

issue and concludes that  an addit ional 71.33 hours can be at t r ibuted to Capt iva’s 

tort ious interference claim . I n part icular, the Court  will disallow fees for t im e spent  

on claim s for tort  of bad faith, breach of fiduciary duty, and breach of an insurer’s 

ethical dut ies. I n addit ion, the Court  has disallowed fees for br iefing on Fidelity’s 

disposit ive m ot ion on the tort ious interference claim , and for preparing and 

deposing expert  witnesses on this claim . The Court  rejects Fidelity ’s assert ion that  

fees for work associated with Capt iva’s adm inist rat ive com plaint  and in obtaining it s 

file from  SSB are related solely to the tort ious interference claim .  

 Fidelity asserts that  the Court  should disallow fees for t im e Capt iva spent  on 

the issue of adverse inference inst ruct ions because no such inst ruct ion was 

requested. The background on this issue is as follows:  On April 23, 2013, the Court  

appointed William  A. Whit ledge as an expert  to exam ine Fidelit y’s com puter 

system s after Fidelity failed to com ply with court  orders direct ing it  to produce 

elect ronically-m aintained records. On January 7, 2015, the Court  found that  

Fidelity’s failure to im pose a lit igat ion hold had resulted in the loss of discoverable 

evidence and that  Capt iva had been prejudiced as a result , j ust ifying the im posit ion 
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of sanct ions. Mem orandum  and Order [ Doc. # 280] . The Court  rejected as too harsh 

Capt iva’s request  to st r ike Fidelity’s pleadings, but  stated that  it  would issue an 

adverse- inference inst ruct ion at  t r ial. The Court  also directed Fidelit y to pay one 

half of Capt iva’s costs for the inspect ion and at torneys’ fees associated with 

br inging it s sanct ions m ot ion.2 Capt iva ult im ately decided not  to request  an adverse 

inference inst ruct ion. 

 Fidelity conducted a key-word search of Capt iva’s billing record for item s it  

asserts are associated with the adverse inference inst ruct ion. The result ing exhibit  

is 49 pages long and lists billing ent r ies am ount ing to $242,149.40 that  Fidelit y 

argues should be disallowed. Fidelity’s search is too broad and captures fees 

Capt iva expended in its efforts to com pel Fidelity to produce m aterials as ordered 

by the Court . Capt iva is ent it led to be com pensated for the four discovery- related 

m ot ions it  had to file in order to address Fidelity’s failure to properly produce 

discoverable m aterial and adequate pr ivilege logs. By cont rast  with Fidelity ’s 

overbroad exam inat ion, the Court  has ident ified 30.26 hours properly at t r ibutable 

to the abandoned adverse- inference inst ruct ion. However, Capt iva’s decision not  to 

pursue the inst ruct ion avoided unnecessarily extending the lit igat ion and the Court  

declines to reduce the fee award on this basis. 

   3 . Degree of Success 

 Fidelity also argues that  the Court  should reduce Capt iva’s fees by fifty 

percent  because it  achieved only lim ited success. A prevailing party’s degree of 

success is a crucial factor in determ ining the appropriate am ount  of a fee award. 

See Hensley v. Eckerhart , 461 U.S. 424, 434 (1983) ) . When there is only lim ited 

                                       
2  Capt iva has excluded t ime expended on this sanct ions mot ion from  its present  
request  for fees. 
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success on claim s based on a com m on core of facts or related legal theories, the 

t r ial court  “ should focus on the significance of the overall relief obtained.”  Trout  v. 

State, 269 S.W.3d 484, 488 (Mo. Ct . App. 2008)  (quot ing Hensley, 461 U.S. at  

435) . On the other hand,  

Where a plaint iff has obtained excellent  results, his at torney should 
recover a fully com pensatory fee. Norm ally this will encom pass all 
hours reasonably expended on the lit igat ion, and indeed in som e cases 
of except ional success an enhanced award m ay be just ified. I n these 
circum stances the fee award should not  be reduced sim ply because 
the plaint iff failed to prevail on every content ion raised in the lawsuit .  
Lit igants in good faith m ay raise alternat ive legal grounds for a desired 
outcom e, and the court ’s reject ion of or failure to reach certain 
grounds is not  a sufficient  reason for reducing a fee. The result  is what  
m at ters. 
 

Hensley, 461 U.S. at  435 ( internal citat ion om it ted) .  

 Fidelity ’s content ion that  Capt iva’s success was less than excellent  rests on 

the fact  that  the jury did not  award Capt iva dam ages for lost  opportunit ies, which 

Capt iva valued at  $12 m illion. The jury was inst ructed on a single claim  for breach 

of cont ract  and found in favor of Capt iva. The jury was given a choice of awarding 

dam ages for lost  opportunit ies or for the lost  MLake t ransact ion. The jury selected 

the lat ter and awarded $6,284,992. The jury also found that  Fidelit y’s conduct  was 

without  reasonable cause or excuse, ent it ling Capt iva to a statutory penalty in the 

am ount  of $629,149.20, plus at torneys’ fees. The Court  does not  accept  Fidelity’s 

prem ise that  Capt iva achieved only lim ited success. 

   4 . Addit ional Challenges 

 Fidelity asks the Court  to discount  fees when m ore than one at torney 

at tended a deposit ion or hearing. See Ex. D [ Doc. # 429-6] .  Where m ore than one 

at torney represents the prevailing party, the cont r ibut ion of all at torneys m ust  be 

taken into considerat ion and the fees awarded should reflect  the efforts of all,  at  
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least  to the extent  that  the t im e reported does not  reflect  duplicat ion of effort  or 

work that  would be perform ed by nonlawyers. A.J. by L.B. v. Kierst , 56 F.3d 849, 

863-64 (8th Cir. 1995)  (quotat ion and citat ion om it ted) . The Court  has reviewed 

the relevant  billing ent r ies and concludes that  the at tendance by m ore than one 

at torney was warranted by the com plexity of the lit igat ion.  

 Fidelity also ident ifies 26 hours of “adm inist rat ive tasks”  that  it  argues should 

be disallowed, including draft ing an engagem ent  let ter, preparing indices of 

exhibits, and addressing technical issues. Ex. E [ Doc. # 429-7] . I t  is appropriate to 

apply a discount  when part ies request  fees for hours expended by at torneys on 

work that  can properly be done by adm inist rat ive staff. I n this case, however, all 

work was billed at  the sam e hourly rate, regardless of who perform ed it .3 Fidelity ’s 

object ion to fees for adm inist rat ive tasks is overruled. 

  B. Hourly Rate 

 Capt iva seeks a “blended”  hourly rate of $340 for all work perform ed on this 

m at ter by at torneys and paralegals. Although Fidelity previously accepted this 

hourly rate, see Doc. 283, it  now argues that  it  cannot  evaluate whether this is a 

reasonable rate without  knowing the actual billing rates for the services rendered. 

“ [ W] hen fix ing hourly rates, courts m ay draw on their  own experience and 

knowledge of prevailing m arket  rates.”  Warnock v. Archer, 397 F.3d 1024, 1027 

(8th Cir. 2005)  (citat ion om it ted) . 

 Capt iva has subm it ted a list  of the hourly rates for all at torneys and 

paralegals during the t im e period they worked on the case, showing rates ranging 

                                       
3  The Court  typically disallows fees for cler ical tasks, such as filing docum ents in the 
case record. Bet ton v. St . Louis County, 4: 05CV1455 JCH, 2010 WL 2025333, at  * 7 (E.D. 
Mo. May 19, 2010)  (citat ion om it ted) . The tasks ident ified by Fidelity are not  cler ical. 
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between $170 for a paralegal and $560 for an at torney. Based on its “own 

exper ience and knowledge of prevailing m arket  rates,”  the Court  thinks it  highly 

likely that , had it  chosen to do so, Capt iva could have established that  the 

individual hourly rates it  reports are reasonable.  

 Rather than bill at  different  rates for each staff m em ber, however, Capt iva 

elected to rely on a blended rate. The Court  finds that  the blended hourly rate of 

$340 is appropriate in this case. First , at torneys Steven Hall and Richard 

Wunderlich account  for two- thirds of the total hours expended in this case. An 

hourly rate of $340 for their  services is m ore than reasonable in light  of the 

expert ise of counsel,  the quality of their  representat ion, and the com plexity of the 

lit igat ion. Furtherm ore, the blended rate represents a significant  discount  for all of 

the hours expended by Mr. Wunderlich, whose rate increased from  $445 to $545, 

and for a port ion of the hours expended by Mr. Hall,  whose hourly increased from  

$305 to $390. Furtherm ore, if all hours were billed at  the lowest  hourly rates 

reflected in Capt iva’s list  the total fees would amount  to $1,987,260, or 

approxim ately $175,000 less than what  Capt iva requests at  the blended rate. I t  is 

highly likely that  the blended hourly rate resulted in a lower fee request  than the 

t radit ional m ethod of billing at  individual hourly rates would have.  

 Fidelity reasserts its argum ent  that  it  is ent it led to discovery on “Capt iva’s 

counsels’ actual billing rates for services, Capt iva’s fee arrangem ent  with counsel, 

and whether Capt iva was actually billed for and paid the at torney’s fees Capt iva 

now seeks to recover.”  The Court  believes that  the Richard Wunderlich’s am ended 

declarat ion in support  of Capt iva’s request  for fees adequately addresses the 
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inform at ion the Court  requires for m aking its determ inat ion. Addit ional discovery 

will only increase the already considerable costs of this prot racted lit igat ion. 

*  *  *  *  *  

 After considering all the requisite factors, the Court  finds that  an award of 

fees is appropriate, and that  Capt iva’s requested hourly rate of $340 and the hours 

expended, m inus 71.33, are reasonable. The Court  will award fees for 6,289.67 

hours for a total award of $2,138,487.80. 

 Accordingly, 

 I T I S HEREBY ORDERED  that  Capt iva’s am ended m ot ion for at torneys’ fees 

[ Doc. # 421]  is granted in part  and denied in part .  

 I T I S FURTHER ORDERED  that  Capt iva is awarded at torneys’ fees in the 

am ount  of $2,138,487.80. 

 

 
 
 
 
        

CAROL E. JACKSON 
UNI TED STATES DI STRI CT JUDGE 

 
Dated this 7th day of March, 2016. 
 


