
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI

EASTERN DIVISION

DONZELL WINSTON, )
)

Petitioner, )
)

v. ) Case No. 4:10CV2090 HEA
)

DAVE DORMIRE, )
)

Respondent. )

OPINION, MEMORANDUM AND ORDER

This matter is before the Court on the Report and Recommendation, of

Magistrate Judge Terri I. Adelman that Donnell Winston’s Petition for

Writ of Habeas Corpus pursuant to 28 U.S.C. § 2254, [Doc. No. 1], be denied.

Petitioner has failed to file written objections to the Report and Recommendation. 

Standard of Review

The Antiterrorism and Effective Death Penalty Act of 1996, 28 U.S.C. §

2254 (AEDPA) applies to all petitions for habeas relief filed by state prisoners

after the statute’s effective date of April 24, 1996.  When reviewing a claim that

has been decided on the merits by a state court, AEDPA limits the scope of

judicial review in a habeas proceeding as follows:

An application for writ of habeas corpus on behalf of a person in
custody pursuant to the judgment of a state court shall not be granted
with respect to any claim that was adjudicated on the merits in state
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court proceedings unless the adjudication of the claim –

(1) resulted in a decision that was contrary to, or
involved an unreasonable application of, clearly
established federal law, as determined by the Supreme
Court of the United States; or

(2) resulted in a decision that was based on an
unreasonable determination of the facts in light of the
evidence presented in the state court proceeding.

28 U.S.C. § 2254(d).

In construing AEDPA, the United States Supreme Court, in Williams v.

Taylor, 529 U.S. 362 (2000), held that: 

Under the ‘contrary to’ clause, a federal habeas court may grant the
writ if the state court arrives at a conclusion opposite to that reached
by [the U.S. Supreme Court] on a question of law or if the state court
decides a case differently than [the U.S. Supreme Court] has on a set
of materially indistinguishable facts. Under the ‘unreasonable
application’ clause, a federal habeas court may grant the writ if the
state court identifies the correct governing legal principle from [the
U.S. Supreme Court’s] decisions but unreasonably applies that
principle to the facts of the prisoner’s case.

Williams, 529 U.S. at 412-13.  Furthermore, the Williams Court held that “a

federal habeas court may not issue the writ simply because that court concludes in

its independent judgment that the relevant state court decision applied clearly

established federal law erroneously or incorrectly.”  Williams, 529 U.S. at 409.

Judge Adelman’s Report and Recommendation contains a very thorough
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and legally accurate analysis.  Petitioner is not entitled to the relief requested, as

Judge Adelman concludes.  The Petition will therefore be denied.

Certificate of Appealablity

The federal statute governing certificates of appealability provides that “[a]

certificate of appealability may issue . . . only if the applicant has made a

substantial showing of the denial of a constitutional right.” 28 U.S.C. §

2253(c)(2).  A substantial showing of the denial of a constitutional right requires

that “issues are debatable among reasonable jurists, a court could resolve the

issues differently, or the issues deserve further proceedings.” Cox v. Norris, 133

F.3d 565, 569 (8th Cir. 1997).   This Court finds that Petitioner has not made a

substantial showing of the denial of a constitutional right.  A Certificate of

Appealability will therefore not be issued.

Accordingly,

IT IS HEREBY ORDERED that the Petition of Donnell Winston for Writ

of Habeas Corpus, [Doc. No. 1], pursuant to 28 U.S.C. § 2254 is denied.

IT IS FURTHER ORDERED that a Certificate of Appealability will not

issue as Petitioner has not made a substantial showing of the denial of a federal

constitutional right.

A separate judgment in accordance with this Memorandum and Order is
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entered this same date.

Dated this 13th day of January, 2014.

                                                                       _______________________________
                                                                             HENRY EDWARD AUTREY
                                                                       UNITED STATES DISTRICT JUDGE
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