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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOUR
EASTERN DI VI SI ON
ABBAS ABDUL- KHALI Q
Pl aintiff,
V. No. 4:10-CV-2196- AGF

PATRI Cl A CORNELL, et al.,

N N N N N N N N N

Def endant s.

MEMORANDUM AND ORDER

This matter is before the Court upon the application of
Abbas Abdul -Khaliq (registration no. 23227) for |eave to conmence
this action w thout paynent of the required filing fee.

28 U.S.C. § 1915(b) (1)

Pursuant to 28 U.S.C. 8 1915(b)(1), a prisoner bringing
acivil actionin forma pauperis is required to pay the full anmount
of the filing fee. |If the prisoner has insufficient funds in his
prison account to pay the entire fee, the Court nust assess and,
when funds exist, collect an initial partial filing fee of 20
percent of the greater of (1) the average nonthly deposits in the
prisoner's account; or (2) the average nonthly balance in the
prisoner's account for the prior six-nonth period. See 28 U.S.C.
8 1915(b)(1). After paynent of the initial partial filing fee, the
prisoner is required to nmake nonthly paynments of 20 percent of the
preceding nonth's inconme credited to the prisoner's account. See

28 U.S.C. 8 1915(b)(2). The agency having custody of the prisoner
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will forward these nonthly paynents to the Clerk of Court each tine
the anobunt in the prisoner's account exceeds $10, until the filing
fee is fully paid. 1d.

Plaintiff has submtted an affidavit and a certified copy
of his prison account statement for the six-nonth period
i mredi ately preceding the subm ssion of his conplaint. See 28
US C 81915(a)(1),(2). Areviewof plaintiff's account statenent
i ndicates an average nonthly deposit of $18.25, and an average
nont hl y account bal ance of $3.51. Plaintiff has insufficient funds
to pay the entire filing fee. Accordingly, the Court will assess
an initial partial filing fee of $3.65, which is 20 percent of
plaintiff's average nonthly deposit.

28 U.S.C. § 1915(e)

Pursuant to 28 U S . C. 8 1915(e)(2)(B), the Court my
dismss a conplaint filed in forma pauperis at any tinme if the
action is frivolous, malicious, fails to state a cl ai mupon which
relief can be granted, or seeks nonetary relief against a def endant
who is immune from such relief. An action is frivolous if "it
| acks an arguable basis either in law or in fact." Neitzke v.
Wllianms, 490 U. S. 319, 325 (1989). An action fails to state a
cl ai mupon which relief can be granted if it does not plead “enough
facts to state a claimto relief that is plausible on its face.”
Bell Atlantic Corp. v. Twonbly, 550 U S. 544, 127 S. C. 1955, 1974

(2007) .



In reviewing a pro se conplaint under 8§ 1915(e)(2)(B)
the Court nust give the conplaint the benefit of a |Iiberal
construction. Haines v. Kerner, 404 U S. 519, 520 (1972). The
Court nust also weigh all factual allegations in favor of the
plaintiff, unless the facts alleged are clearly basel ess. Denton
v. Hernandez, 504 U S. 25, 32 (1992).

The conpl ai nt

Plaintiff, an inmate at the Potosi Correctional Center
("PCC'), seeks nonetary and declaratory relief inthis 42 U S.C. 8§
1983 action agai nst defendants Patricia Cornell (Deputy D vision
Director), Fred Johnson (PCC Assistant Warden), lan Wallace (PCC
Deputy Warden), WIlliam MIlam (PCC Caseworker), Geg Dunn (PCC
Maj or), Jason Crawford (PCC Correctional Oficer), Lawence Gould
(PCC Correctional Oficer), Unknown More (PCC Correctional
Oficer), and R ck Lanchaster (PCC Correctional Investigator).
Plaintiff alleges that defendants violated his Due Process rights
when they issued hima fal se conduct violation, refused to view a
video which plaintiff clains woul d have exonerated him deni ed him
| egal counsel, and failed "to properly investigate plaintiff's
. RR"'s,” which resulted in plaintiff spending ten days in
disciplinary segregation with no referral to admnistrative
segregation. Plaintiff also clains that defendants Goul d and Moore

wote a false conduct violation that was placed on a "Tenporary



Adm ni stration Segregation Confinenment Form" thereby making "the
violation nore serious than it was initially."
Di scussi on

For the Due Process Clause to be inplicated, an innate

must be subjected to "atypical and significant hardship . . . in
relation to the ordinary incidents of prison life." Sandin v.
Conner, 515 U. S. 472 (1995). Plaintiff's allegations do not

i ndicate that he has suffered the type of atypical and significant
hardship in which the state m ght conceivably create a liberty
interest. Cf. id. at 485-86 (no atypical and significant hardship
where inmate spent thirty days in solitary confinenent); Henphill
v. Delo, 124 F.3d 208, 1997 W. 581079, **2 (8th Cr. 1997)(sane; 4
days | ocked in housing unit, 30 days in disciplinary segregation,
and 290 days in adm nistrative segregation); Driscoll v. Youngman,
124 F. 3d 207, 1997 W. 581072, **2 (8th G r. 1997)(sane; 135 days in
di sciplinary and adm nistrative segregation). As such, having
carefully reviewed the conplaint, the Court will dismss this
action as legally frivol ous, pursuant to 28 U.S.C. § 1915(e)(2)(B).

I n accordance with the foregoing,

| T 1S HEREBY ORDERED that the Clerk receive and file the
conplaint in this action without prepaynent of the required filing
fee. See 28 U S.C. § 1915.

| T 1S FURTHER OCRDERED t hat plaintiff shall pay aninitial

partial filing fee of $3.65 within thirty (30) days fromthe date



of this order. Plaintiff is instructed to make his remttance
payable to "Cerk, United States District Court,” and to include
upon it: (1) his nane; (2) his prison registration nunber; (3) the
case nunber; and (4) that the remttance is for an original
pr oceedi ng.

IT IS FURTHER ORDERED that the Cerk shall not issue
process or cause process to issue upon the conplaint, because the
conplaint is legally frivolous and fails to state a claim upon
which relief may be granted. See 28 U . S.C. §8 1915(e)(2)(B).

A separate Oder of Dismssal shall acconpany this
Menor andum and Order.

Dated this 7th day of March, 2011

lentiogy &F Flocegiyp
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