Ladd v. City of St. Louis, Missouri, et al. Doc. 160

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

ABU BAKR LADD, )
Plaintiff, ))
V. ; Case No. 4:10CV02219 AGF
PAUL NOCCHIERO, et al., ) )
Defendants. : )

MEMORANDUM AND ORDER

This matter is before the Court oretimotion (Doc. No. 150) for summary
judgment filed by the remaining Defendants iis tase: Lt. Col. David Heath, Lt. Jack
Huelsmann, former Chief Daniel Isom,tSgoseph Lehman, former Chief Joseph
Mokwa, and Lt. Col. Paul Nocchiero, all former or current employees of the St. Louis
Metropolitan Police Department (“SLMPD”) (collectively, “Defendants”). For the
reasons set forth below,gmmotion will be granted.

BACKGROUND

Plaintiff filed two lawsuitsL.add v. PickeringNo. 4:05CV916 RHK (Ladd I")
and the instant suit ladd II"), arising from the same serie§events: the use of a false
affidavit by SLMPD officer J#rey Pickering, based onfiormation from an allegedly
fictitious confidential informan(“Cl”), to support the issuance of a search warrant for
Plaintiff's home; Plaintiff's arrest by officeisf the SLMPD; his gbsequent detention in
federal custody; the denial of a compldetfiled with the Internal Affairs Division

(“IAD”) of the SLMPD in which he alleged #t Pickering lied about the existence of the
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Cl; and an alleged cover-up that occurred dukiadd I,the first federal civil rights suit
premised upon these factalthough some of Plaintiff’'s claims were dismissed.aud I,
he ultimately prevailed. Howing a five-day trial orhis Fourth Amendment claim
against Pickering, the jury found in favaf Plaintiff and awarded him $5,000 in
compensatory damages &b,000 in punitive damages.

During Ladd |, Plaintiff sought from the Citpf Saint Louis and the SLMPD
records related to his IAD preeding, the issuance of theasch warrant, and the identity
of the CI, but he was unahie obtain the records. Aftarhearing with respect to the
missing records, the court ibradd |concluded that there was a possibility that spoliation
of evidence had occurred and ordered thatSLMPD document retention policy be
made available to Plaintiff. The court furtleeggested that the parties submit briefs and
supplement the record oretiissue of spoliation.L&dd |, Doc. No. 146 at 13-14.)
Shortly before the start of the trian the Fourth Arandment claim i.add |, Plaintiff
filed a motion for sanctions with respéctspoliation of evidence and thereafter
commenced this actiobhadd Il. (Ladd |, Doc. No. 147.) Although the court denied
Plaintiff's request for sanctions, it allowed Pi@lif to argue that the jury could draw its
own conclusions, including negative implicats, from the disappearance of the IAD file
and the lack of documentation regarding the Chd(l |, Doc. Nos. 193 at 6-7 & 200 at 4
n.1.) As noted above, Plaiff prevailed on his claim agast Pickering, and the jury
awarded both compensatagd punitive damagesLddd I, Doc. No. 222.)

On November 292010, whileLadd Iwas still pending, Plairfifiled this action,

raising claims arising out dle alleged discrimination against Plaintiff on the basis of his
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Muslim faith; the deprivatin of Plaintiff's constitutionatights related to the unlawful
search; the failure of the SLMPD to properivestigate Plaintiff’'s IAD complaint; and

the failure of the SLMPD to pserve evidence related te#e issues and the issues in

Ladd | After several amendments to the céeimt and extensive motion practice, the

only claim remaining in this litigtion is Plaintiff's claim arising out of the alleged failure

of the SLMPD to preserve ewadce. The Court has read these allegations to state a claim
for conspiracy by Defendants, in their indival capacities, to violate Plaintiff's First
Amendment rights by denyingrhiaccess to the courts.

The Court revived this access-to-courtm after granting in part Plaintiff's
motion to alter or amend the Court’s prjodgment on the pleadings in favor of
Defendants with respect to all claimsRtaintiff’'s Third Amended ComplaintSeeDoc.

No. 144. In that motion, Plaintiff arguedathhis § 1983 conspiracy claim in the Third
Amended Complaint statedvalid claim for “conspacy and cover-up by the

defendants” during.add I, which deprived Plaintiff ohis constitutional right to access

the courts. (Doc. No. 137 at 11.) The Court found that while Plaintiffs’ Third Amended
Complaint remained fdrom clear, certain allegations ihe complaint could be fairly

read to allege that Defendants willfully, andconcert with one anbér and others, failed

to comply with tke federal procedural rules and degé evidence to hinder Plaintiff’s
ability to pursue his court claim (presumallgdd ). The paragraphs in the Third
Amended Complaint on which the Court feed alleged that Defendants “wrongfully

and maliciously claim that the so-calledWads murdered and all records related to him

have been lost or destroyed”; that Defernddfailed to preserve and destroyed all
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evidence related [to] their I.LA.D. investigatiand any evidence related to the so-called
Cl during the pendency of another federaltdait against Defendants shortly after that
lawsuit was filed in this federal districtgnd that Defendantsvillfully fail[ed] to

comply with the Fedal Rules of Civil Procedure . to keep their unconstitutional
actions secret from that federal court, Ladd his attorney.” (Doc. No. 100 at 15.) The
Court noted that, although Plaintiff in factceeeded in his prior @m against Pickering,
Plaintiff's Third Amende Complaint could be fairly read allege that Defendants’
concerted destruction of evidence meted Plaintiff from pursuing claims radd |
against individuals other than Pickering,igihcould give rise to a constitutional claim
for denial of access to the courts.

After reinstating Plaintiff's access-taarts conspiracy claim, the Court also
reopened discovery and granted the pagiiedays to complete any additional fact
discovery.

Discovery has now closednd Defendants have moved for summary judgment on
Plaintiff's remaining access-to-courts conspira@im. Defendantargue that Plaintiff
has failed to offer any evidence that Defants formed any agreement or acted in
concert to intentionally dejwe Plaintiff of his right of access to the courts.

The facts for the purpose of the summjaiggment motion, viewed in the light
most favorable to Plaintiff and giving Plaiffitihe benefit of all reasonable inferences to

be drawn from the record, are as folloWwBefendants Lehman and Huelsmann, with

! The Court reinstated Pldiff's access-to-courts conspiracy claim based solely on

his allegations regardinBefendants’ actions takeafter the filing of Plaintiff's IAD
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some oversight by Isom, investigated aediewed Plaintiff S’AD complaint. For
purposes of the IAD investigation, Lehmaterviewed Plaintiff and Pickering, and
Lehman’s general practice was to tape recaeiwews and to include a transcript of the
tape recording in the IAD file. (Doc. No53-1 at 10, 12-13, 15.) Lehman recalled that,
during his IAD investigaon, he was informed by Huelsmn of the name of the CI, the
ClI's date of birth, and theaét that the Cl was deceagedd. at 17-23. Lehman testified
that he ran the CI's name through a res@eéarch and discovered that the Cl had an
extensive criminal record arhd a residence in the vicinibf Plaintiff's addressld. at
17-18. Finally, Lehman recalled a discosswith his supervisors, which generally
would have been Huelsmanndaisom, in which he was told avoid writing the CI’s
name in Plaintiff’'s IAD file in oder to protect the CI's safetyd at 15-17.

Defendant Heath signed thesposition of Plaintiff's IADcomplaint, dated June 2,

2004, in which Plaintiff scomplaint was found to be “not sustaine'd Plaintiff appealed

complaint—namely, Defendants’ alleged comeédrdestruction of evidence. (Doc. No.
144 at 8-10.) In response to Defendannhotion for summary judgment, Plaintiff
includes a lengthy discussion of evidence réigg actions taken byndividuals other
than Defendants in the time period befdhe filing of his IAD complaint, which
evidence has little or no b&ag on the current motion.

2 Although Lehman testified in his deposn that he learnedf the CI's death
through Huelsmann during the IAD investigatj Hueselmann testifiethat he did not
recall learning about the CI's mder until much later, after Plaintiff filed his lawsuits.
(Doc. No. 153-2 at 26.)

3 IAD complaints are classified intmdr categories: unfounded, exonerated, not
sustained, and sustained. “Unfounded” mdhasthe complaint wasot based on facts,
as shown by the investigation, or the incident complainetidofot occur. “Exonerated”
means that the action compladthof did occur, but the ingggation disclosed that the
actions were reasonable, lawful, and propéNot sustained” means that there was
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this disposition. Sometime after filing rappeal, Plaintiff attended a meeting of the
Board of Police Commissioners, at whioh “complain[ed] abut [his] case,” and
Defendant Mokwa stated “I will handle this.{Doc. No. 153-3 at 6.) Other than this
statement, and the fact that Mokwa was Chief of Police at this time, Plaintiff does not
allege any involvement by Mokwa with respect to PlaintifR®lcomplaint. On July 5,
2004, Defendant Nocchiero is=ia letter response to Riaff's IAD appeal affirming
the “not sustained” disposition. In thissponse, Nocchiero statétat “a check by the
IAD investigators confirmed that this padlar [confidential] infemant [whom Plaintiff
alleged did not exist] is documented in fies of the division and is known to the
supervisor and commander of the divisiofDoc. No. 100-16 at 1.) Nocchiero further
stated in the response that “[t]he informantcas happen to peopléth this type of life
style, was murdered shortly after the irigegtion involving [Plaintiff] was completed

and as such can not [sic] be iniewed by our IAD investigators.id.

insufficient evideoe either to prove or disprove ethallegations of the complaint.
“Sustained” means that thevmstigation revealed suffient evidence tosupport the
allegations of the complaint. (Doc. No. 100-14.)

4 Contrary to Plaintiff's assertions redang this Board mdag, Defendant Mokwa
testified in his deposition #t he did not recall attending a Board meeting at which
Plaintiff was present, and did not recall sayihgt he would “handle” anything at such a
Board meeting. (Doc. No. 153-10 at 33-34n)their reply brief, Defendants argue that,
even if the statement was made by Mokwalid not suggest anything other than that
Mokwa would “handle” Plaintiff's oral inquyr at the Board meeting. (Doc. No. 158 at
10.) However, neither party has providedames from which the Court could determine
whether Defendant Mokwa “handle[d]” or otlagse responded to Plaintiff's inquiry at
the Board meeting. For purposes of thmetion, the Court assumes the comment was
made.



In 2004 and 2005, the IADBhaintained a document reten policy to purge files
that were “not sustained” after one year from the date of the final determination.
However, IAD files were not purged if a litigan hold was received. The date of final
determination of PlaintiffsAD complaint was July 5, 2004Therefore, under the IAD’s
document retention policy, Pldiff's IAD file should have beekept until at least July 6,
2005. Plaintiff filedLadd | before this date, on June 6, 2005.

The evidence does not indicate the date on which Plaintiff's IAD file was purged,
or by whom it was purged, but it became clear during the coutsaddflthat the file no
longer existed. Defendants offer their oaffidavits swearing that that they did not
come to any agreement or participate in jnyt activity regarding?laintiff other than
the normal processing of Plaintiff’'s IAD complairDefendants’ affidavits state that four
of them—Lehman, Heath, Nocchiero, dddkwa—had no involvemerwith the purging
of IAD files; that the other Defendantsseam and Huelsmann—did not receive notice of
any litigation hold that would pwent the purging of PlaintiffBAD file; and that none of
the Defendants knew in advance that Plaimidf going to bring a lawsuit related to his
IAD complaint.

Plaintiff argues that, notwithstanding Detlants’ self-serving affidavits, the
evidence as set forth abovepides sufficient circumstantiavidence that Defendants
conspired to deprive him of access to therto Plaintiff argues that the IAD file
contained pertinent evidencegegding the identity, or non-estence, of the ClI, and other
evidence relevant to &htiff's claims inLadd I. Plaintiff asserts that a reasonable juror

could find that Defendants reached a meediipe minds to cover up, withhold, and
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destroy this evidence, and thed this evidenckeen uncovered, Plaintiff could have
amended his complaint lradd I1to include Defendants as additional parties. Plaintiff
also states that because he does not knewdhtents of the |IAhvestigation, “there
may have been other partieside from those named liradd [ whom Plaintiff could
have included in his lawsuit.” (Doc. Nob3 at 27.) Plaintiff argues that, although it is
not clear who purged his IAD file or whénwas purged, the file should have been
preserved under the IAD’s normal documememnéon policy for at least one year, by
which time Plaintiff had filed.add |, and Defendants had a dutypreserve the file
thereafter as it contained evidence relevant to Plaintiff's lawsuit.

Defendants argue that the undisputeidewce demonstrates that Defendants did
not reach an agreement or act in concevidtate Plaintiff's righs. Defendats contend
that, although there is evidence that som#mefDefendants were involved at some point
in the normal processing of Rdiff's IAD complaint, there is1o evidence that any of the
Defendants acted in concert with respect torfiféis IAD file or the destruction thereof.
Indeed, Defendants argue that there igvidence that any of them was directly
responsible for purging PlaintiffAD file or that any of tem participated in any cover-
up of evidence with reggt to Plaintiff's claims. Momver, Defendants argue that even
if there were evidence of a conspiraB¥aintiff's claim would fail under the
intracorporate conspiracy doctrine. Defemaargue that under this doctrine, a local
government entity cannot conspire with itgalough its agents ing within the scope
of their employment. Therefore, Defendaatgue that Plaintiff must plead and prove

that a private party participated in the géd conspiracy. Althah Plaintiff has alleged
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actions taken by individuals outside the GifySaint Louis and the SLMPD, such as
actions taken by FBI agents with respect @irRiff's arrest and detention, these actions
were taken prior to the filg of Plaintiff's IAD complain. Because this Court has
already ruled that the involvaant in this case of these Defendants did not begin until the
filing of Plaintiff's IAD complaint, Defendantargue that Plaintiff has failed to allege
any concerted action between Defendants adligiduals outside the City of Saint Louis
and SLMPD, and Plaintiff'slaim therefore fails under the intracorporate conspiracy
doctrine. Finally, Defendants argue that beesatineir conduct did not violate any clearly
established constitutional right of Plaintiffethare protected by qualified immunity.

Plaintiff responds that an exception to the intracaf@oconspiracy doctrine
applies here because Defendants acted fsopal reasons outside the scope of their
employment in committing thdleged constitutional wlations in this case. In reply,
Defendants argue that Plaintiff has submdit® evidence that Defendants were acting
outside the scope of their employmentad any non-employment reason for their
conduct.

DISCUSSION

Federal Rule of Civil Procedure 56(appides that summary judgment shall be
entered “if the movant shows that there iggeauine dispute as to any material fact and
the movant is entitled to judgmes a matter of law.” Fed. R. Civ. P. 56(a). In ruling on
a motion for summary judgment, a court is regdito view the facts in the light most

favorable to the non-moving party and mustegihat party the benefit of all reasonable



inferences to be dwn from the recordSokol & Assocs., Inc. \fechsonic Indus., Inc.
495 F.3d 605, 610 (8th Cir. 2007).

To be material, “the factl&sue must potentially affé the outcome of the suit
under the governing law.Depositors Ins. Co. WWal-Mart Stores, In¢ 506 F.3d 1092,
1094 (8th Cir. 2007) (citadnh omitted). “Rule 56(c) mandates the entry of summary
judgment, after adequate time for discovang apon motion, against a party who fails to
make a showing sufficient to establish the #xise of an element essential to that party
case, and on which that party willdvehe burden of proof at trial.Id. (quotingCelotex
Corp. v. Catrett477 U.S. 317, 322 (1986)).

To succeed on a claim for conspiracy to depa plaintiff of access to the courts,
a plaintiff must show that (Ihe defendants conspired tgpdee him such access; (2) at
least one of the alleged coconspirators gadan an overt act ifurtherance of the
conspiracy, and (3) he wagured by that overt actS.L. ex rel. Lenderman v. St. Louis
Metro. Police Dept. Bd. of Police Comm’i&5 F.3d 843, 85(Bth Cir. 2013).
Additionally, the plaintiff must first prova deprivation of the underlying constitutional
right or privilege. Askew v. Millergd 191 F.3d 953, 957 (8th Cir. 1999).

In this case, Plaintiff has failed tdfer sufficient evidence of the underlying
constitutional deprivation. “To establish a otahat a government official violated [a]
plaintiff[’s] constitutional right to access theuwrts, [the] plaintiff[jmust show that the
defendants acted with some intienal motivation to restrighis] access tthe courts.”
A.J. ex rel. Dixon v. TanksleMo. 4:13-CV-1514 CAS, 26 WL 901390Qat *8 (E.D.

Mo. Mar. 3, 2015). Plaintiff has not offerady evidence, direct or circumstantial, from
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which it could be reasonably inferred thatf®welants acted intentionally or deliberately
to restrict Plaintiff's access to the courist most, the evidence sugge that some or all
of the Defendants acted negligently becausg fhould have beeaware that a lawsuit
was reasonably foreseeable at the tinaeniff brought his IAD complaint—and
certainly by the time Plaintiff filetladd —and should have éneafter prevented the
files relating to that complaint from beipgrged in accordance with the IAD’s document
retention policy. Negligent destructioffiles may have supported a motion for
discovery sanctions ibadd |, but it does not rise to the ldwad a constitutional violation.
Cf. S.L. ex rel. Lendermaid25 F.3d at 853 (finding a gstion of fact was raised
regarding an access-to-courts claim wherén§tg [was] supportingvidence that [the
defendants{leliberatelyfalsified arrest records to peat the department’s reputation
following [police officers’] abusie misconduct”) (emphasis addesge also Pressley v.
Huber, 562 F. App’x 67, 71 (3d Cir. 2014)ffiaming summary judgment for a defendant
on an access-to-courts claim where the pif&itdid not provide any evidence to
demonstrate that [the defendant] intengitly or deliberatelylestroyed his litigation
files,” and, at most, the evidence showedglantiff’'s access to courts was impeded by
mere negligenceBnyder v. Noler380 F.3d 279, 291 n.11 (7th Cir. 2004) (“[A]n
allegation of simple negligee will not support a claim than official has denied an
individual of access to the courts.”).

Moreover, even if the Court were to assithat Plaintiff could demonstrate that
he was intentionally denied asseto the courts, thevidence is insuffignt as a matter of

law to hold Defendants liable under § 198Bdonspiring to deprive him of this right.
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“For a claim of conspiracyinder Section 1983, the plaffineed not show that each
participant knew the exact lingibf the illegal plan, but th@aintiff must show evidence
sufficient to support the conclusion that ttefendants reached agreement to deprive
the plaintiff of constitutionally guaranteed rightdf’hite v. McKinley519 F.3d 806, 816
(8th Cir. 2008) (citation omitted). Thus, to avoid summary judgment on his conspiracy
claim, Plaintiff must “specifically demonstrate with material facts that the defendants
reached an agreement.arson by Larson v. Miller76 F.3d 1446, 145@th Cir. 1996)
(en banc) (citation omitted). To satisfy thisdbem, he must point6tat least some facts
which would suggest that [the defendamésgiched an understand to violate [his]

rights.” 1d. (affirming a lower court’s decision &et aside a jury vdict and grant the
defendants judgment as a matter of law oraarcfor conspiracy toeprive the plaintiffs
of constitutional rights where evidence skealamerely that thaacident involving

plaintiffs was discussed by the defendantsaétings, and there was “no evidence from
which to reasonably infer that a conspiraoydeprive the [platiffs] of [their

constitutional rights] was fored at these meetings”).

Plaintiff has offered no evidence, direstcircumstantial, from which a jury could
reasonably infer that Defendants reached aeesgent to deprive Plaintiff of access to
the courts. At most, thevidence suggestsahDefendants had some involvement,
however remote, in the normalgoessing of Plaintiff's IAD cmplaint, and that they had
varying recollections with respect to thendact of the IAD proceeding. Plaintiff has
offered no evidence that Defemds interacted with each othierany way or came to any

agreement regarding the destruction of PiistiAD file or any other evidence, which
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Is the basis of his access-to-courts claimdekd, Plaintiff does not dispute that four of
the Defendants had no invelment whatsoever with resgt to the purging of IAD
documents, and Plaintiff has offered no ewide that the other Defendants agreed or
acted in concert to destroy Plaintiff's IAD fite any other evidencelherefore, even if
Plaintiff had demonstrated amstitutional violation, the recd does not reveal evidence
of a conspiracy among Defendants.

Because there is insufficieavidence from which it codlbe reasonably inferred
that a conspiracy existed angpDefendants to deprive Plaiifitof his right of access to
the courts, or that any intentional deprivataf that right actually occurred, the Court
need not reach Defendants’ additional angats that the intracorporate conspiracy
doctrine and qualified immuty bar Plaintiff’s suit.

CONCLUSION

For the reasons set forth above,

IT ISHEREBY ORDERED that the motion for sumary judgment filed by
Defendants David Heath, Jack Huelsmdbaniel Isom, Joseph Lehman, Joseph Mokwa,
and Paul Nocchiero GRANTED. (Doc. No. 150.)

All claims against all parties having bessolved, a separate Judgment shall
accompany this Memorandum and Order

MC?M

AUDREYG. FLEISSIG {_\
UNITED STATES DISTRICT JUDGE

Dated this 25 day, of June, 2015.
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