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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOUR

EASTERN DI VI SI ON

ANTO NETTE ROGALSKI ,
Pl aintiff,
No. 4:10 CV 2391 DDN
M CHAEL J. ASTRUE,

Comm ssi oner of Social Security,

Def endant .

N N e e e N N N N N

VEMORANDUM OPI NI ON

This action is before the court for judicial review of the final

deci sion of the defendant Conm ssioner of Social Security denying the
application of plaintiff Antoinette Rogal ski for disability insurance
benefits under Title Il of the Social Security Act (Act), 42 U S C 8§
423, and for supplenental security incone under Title XVl of that Act,
42 U.S.C. § 1382. The parties have consented to the exercise of plenary
authority by the undersigned United States Magi strate Judge pursuant to
28 U S.C. 8§ 636(c). (Doc. 7.)

For the reasons set forth below, the court reverses the decision
denyi ng benefits and remands.

| . BACKGROUND
Plaintiff Antoinette Rogal ski, who was born in 1962, filed her
applications for disability insurance benefits and suppl enental security
i ncone on Novenber 14, 2008, alleging she becane disabled on April 12,

2008, on account of discogenic and degenerative back disorder and
depression. (Tr. 56-57, 187-94.) Her clains were denied initially on
February 19, 2009. (Tr. 58-62.) On April 21, 2010, followi ng a hearing,
an adninistrative law judge (ALJ) ruled plaintiff was not disabled under
the Act. (Tr. 9-15.) On Cctober 20, 2010, the Appeals Council denied
plaintiff’'s request for review (Tr. 1-3.) Thus, the decision of the
ALJ stands as the final decision of the Comm ssioner.
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[I. ADM NI STRATI VE RECORD
On  Septenber 19, 2007, plaintiff visited John Rice, M D. ,
compl ai ni ng of depression and neck pain. Dr. Rice diagnosed nuscul ar

neck strain and nmajor depression. He recommended stretching for
plaintiff’'s neck pain and prescribed Effexor for her depression. (Tr.
284.)

On Cctober 10, 2007, plaintiff sawDr. Rice for throat pain, pelvic
di sconfort, and general body aches. Plaintiff rated her pain as a 6 on
a 1l to 10 scale. Dr. Rice diagnosed a urinary tract infection and
prescribed G profloxacin, an antibiotic,' and recomended increased
fluids. (Tr. 283.)

On April 10, 2008, plaintiff visited Barnes-Jewish St. Peters
Hospital due to dizziness and difficulty with her nenory. The treating
physi ci an di agnosed chronic sinusitis and prescribed Caritin. (Tr. 303-
04.)

On April 16, 2008, plaintiff saw Dr. Rice upon reports of anxiety
attacks, an inability to concentrate or focus, and concern for her bl ood
pressure because of her hypertension. Dr. Rice prescribed plaintiff with
Xanax and told plaintiff to continue taking her hypertension nedication.
(Tr. 282.)

On May 20, 2008, plaintiff returned to Barnes-Jewi sh St. Peters with
flu-1ike synptons. Plaintiff was given Zofran, an anti-nausea
medi cation,? and Toradol, a pain reliever.? Several lab tests were
conducted. On May 21, 2008, an abdom nal CT reveal ed an adrenal mass and
hepatic cysts. Plaintiff was diagnosed with chills acconpanied by a
fever, abdom nal pain, and a urinary tract infection. (Tr. 306-14.)

Ciprofloxacin is used to treat a variety of bacterial infections.
WebMD, http://ww. webnd. coni drugs (|l ast visited Novenmber 9, 2011).

2Zof ran is to prevent nausea and vom ti ng. WebMD,
http://ww.webnd. comdrugs (last visited Novenber 9, 2011).

SToradol is used for the short-termtreatnment of noderate to severe
painin adults. WebMD, http://ww. webnd. comi drugs (| ast visited Novenber
9, 2011).
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On 11 occasions in July, August, Septenber, and Cctober, 2008
plaintiff visited Psych Care Consultants due to mnmental issues and
difficulty sleeping. On July 11, 2008, plaintiff was diagnosed with
depr essi on and anxi ety and prescri bed Cel exa, an anti depressant,* and had
begun taking Lexapro, an anti-anxiety nedication.® On August 8, 2008,
plaintiff discontinued Celexa. On August 11, 2008, plaintiff began
t aki ng Cynbalta, an antidepressant,® and anti-anxi ety nedication. It was
noted that she had mmj or depression and sciatica. Beginning Septenber
10, 2008, plaintiff was diagnosed with bipolar disorder and prescribed
Seroquel, a medication used to treat nental illnesses.” On Cctober 10
2008, plaintiff was diagnosed with chronic pain. (Tr. 318-28.)

On August 10, 2008, Plaintiff returned to Barnes-Jewi sh St. Peters
Hospital for conplaints of a burning pain that started in her buttocks,
going through her left leg and to her toes. She was diagnosed with
sciatica and prescribed Percocet, a pain reliever. (Tr. 299-301.)

Plaintiff was admitted to CenterPointe Hospital from August 15,
2008, through August 27, 2008. She conplained of crying spells,
i ncreased anxiety, racing thoughts, and feelings of hopel essness and
hel pl essness. Her condition was noted as stable upon di scharge and her
di agnoses were nmj or depressive disorder, recurrent, severe and sciatic
nerve injury. She was taking Cynbalta, Seroquel, and Lexapro. Upon
di scharge, her @ obal Assessnment of Functioning (GAF) score was 40, 8 which

‘Cel exa S used to treat depr essi on. WebMD
http://ww. webnd. coni drugs (Il ast visited Novenber 9, 2011).

SLexapro is used to treat depression and anxiety. Wb D,
http://ww. webnd. coni drugs (I ast visited Novenber 9, 2011).

Cynbalta is used to treat depression and anxiety. WebMD,
http://ww. webnd. coni drugs (Il ast visited Novenber 9, 2011).

‘Seroquel is usedto treat certain nental/nood conditions, including
bi pol ar di sorder and schi zophrenia. WbMD, http://ww. webnd. com drugs
(last visited Novenmber 9, 2011).

8A GAF score, short for dobal Assessnent of Functioning, helps
summarize a patient’s overall ability to function. A GAF score has two
conmponents. The first conponent covers synptom severity and the second
(continued...)
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was the same as upon admi ssion and the highest score in the past year.
(Tr. 259-60.)

On Septenber 2, 2008, plaintiff returned to Dr. Rice to follow up
with her depression. Dr. Rice noted that her depression was slowy
improving and told plaintiff to continue with Seroquel and Cynbalta. Dr.
Ri ce al so recommended that plaintiff return to work in order to inprove
her mental health. During this visit, plaintiff also conplained of pain
from her left buttocks going down through her left 1eg. Dr. Rice
di agnosed | eft-si ded sci ati ca and prescri bed Medrol, an anti-inflammatory
nmedi cation.® (Tr. 281.)

On Cctober 23, 2008, plaintiff visited Daniel T. Mttson, MD.,
M Sc., for a neurological consultation due to left leg pain. Plaintiff
al so conplained of a diffuse, burning type sensation in her back,
occasi onal incontinence, and heavy nenstrual bl eeding. Dr. Mattson
ordered an MRl of the spine, an abdom nal and pel vic CT, nerve conduction
testing, and several other tests. He also prescribed Neurontin, a pain
reliever.! He opined that her synptons sounded |i ke a peripheral process
related to sciatica and that her massive weight |oss may indicate a
mal i gnancy. (Tr. 332-33.)

On Cctober 27, 2008, the MRI and CT ordered by Dr. Mattson were
performed. On Novenber 13, 2008, Dr. Mattson opined that plaintiff’s

8(...continued)

component covers functioning. A patient’s GAF score represents the worst
of the two conponents. On the GAF scale, a score from 31 to 40 neans
there is inpairnment in reality testing or conmunication (such as speech
that is at times illogical, obscure, or irrelevant), or major inpairment
in several areas, such as work or school, famly relations, judgnent,
t hi nki ng, or nood (such as depressed, avoids friends, neglects fanily,
and is unable to work). D agnostic and Statistical Mnual of Mental
Di sorders, 32-34 (4th ed., American Psychiatric Association 2000).

Medrol is used to treat various conditions such as allergic
di sorders, arthritis, blood diseases, breathing problens, certain
cancers, eye diseases, intestinal disorders, and skin diseases. Wb,
http://ww. webnd. coni drugs (I ast visited Novenber 9, 2011).

Neurontin is used to prevent and control seizures and to relieve
nerve pain fol | owi ng shi ngl es in adul ts. WebMD,
http://ww. webnd. comdrugs (last visited Novenber 9, 2011).

- 4-


http://www.webmd.com/drugs
http://www.webmd.com/drugs

i mgi ng work-up did not show any nmalignant process and suspected a
significant psychogenic overlay to plaintiff’'s pain conplaints. He
referred plaintiff to Dr. Vellinga for pain managenent. (Tr. 330.) A
nerve conduction test was consistent with nmld peroneal neuropathies.
However, no cause for plaintiff’s synptons was identified. (Tr. 340.)

On Decenber 2, 2008, plaintiff underwent an MRl and ankl e/ brachi al
i ndex test due to leg pain. The test showed no evidence of resting
arterial insufficiency of the lower extremties. (Tr. 355-56.)

Plaintiff then began to visit Mchael Spezia, MD., from February
to COctober, 2009. On February 26, 2009, plaintiff was taking
Azithronmycin, an antibiotic,! Ciproflox for her eyes, Ranitidine, an
antaci d nedication,! and a proair inhaler. On April 20, 2009, after an
abdomi nal and pelvic CT, Dr. Spezia di agnosed abdom nal pain. (Tr. 382-
94.)

On February 11, 2009, Nancy Dunlap conpleted a Physical Residual
Functi onal Capacity Assessment (RFC) of plaintiff for the period of April
12, 2008, to April, 2009. Ms. Dunlap concluded that plaintiff could
occasionally lift and/or carry twenty pounds and frequently lift and/or
carry ten pounds. M. Dunlap also determined that plaintiff could stand
and/ or wal k about six hours in an eight-hour workday and could sit for
about six hours in an ei ght-hour workday. Finally, M. Dunlap noted that
plaintiff had nmultilevel degenerative disc disease with no significant
conpressive deformties. (Tr. 361-66.)

On February 17, 2009, R chard Mreno, Psy.D., Ph.D., conpleted a
Psychi atric Review Techni que of plaintiff. Dr. Moreno noted depression
and bi pol ar disorder. He also noted noderate limtation of daily living
activities, soci al functioni ng, and mai nt ai ni ng concentration,
persi stence, or pace. (Tr. 367-75.) Dr. Mreno also conpleted a Mental

BAzithromycin is used to prevent and treat a very serious type of
i nfection. WbNMD, http://ww.webnd. coml drugs (last visited Novenber 9,
2011).

Ranitidine is used to treat ulcers of the stomach and intestines
and to treat certain stomach and throat problens caused by too much
stonach acid. WbMD, http://ww. webnd. comidrugs (last visited Novenber
9, 2011).
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Resi dual Functional Capacity Assessnment. |In his assessment, Dr. Mreno
found that plaintiff was generally noderately I|imted in her
under st andi ng and nenory, sustai ned concentrati on and persi stence, soci al
interaction, and adaptation. Overall, he concluded that plaintiff
retained the ability to understand, renenber, and carry out sinple
instructions. (Tr. 378-80.)

Testinony at the Hearing

On Novenber 16, 2009, plaintiff testified to the following at a
heari ng before an ALJ.

Plaintiff has been living with her son in his hone in St. Louis,
M ssouri since Novenmber, 2008. (Tr. 34.) She has conpleted the twelfth
grade. She did assenbly line and production work at a Schnucks Bakery
plant until April 12, 2008. (Tr. 35.) At the tinme of the hearing, she
was no | onger seeing a psychiatrist or psychol ogi st and was not taking
any psychogenic nedication. (Tr. 37-38.) She has spinal degenerative
di sc di sease causing inflanmation in her left lower extremty. She takes

nmedi cation for acid reflux and stomach problens. (Tr. 38.) At the
hearing, plaintiff was no |onger alleging any nental inmpairnment. (Tr.
40.)

Plaintiff can only sit for 15 minutes and then she has to stand up
and nove around. She can only stand up and wal k around for about three
m nutes before she has to sit down. She cannot go up and down steps.
Wien taking a shower, she needs her son’'s fiancé to assist her. She
tries to sweep the floors with a broom but can only do very little of
that. (Tr. 41-42.)

After making coffee in the norning, plaintiff sits in her kitchen
because she cannot walk fromthe kitchen to the front room She tries
to do the dishes but cannot stand up for very long, so she sits down, but
cannot do that for very long either, so she nust stand up again. She is
frequently sits down and then stands up again. (Tr. 42) She wal ks her
dog around the house but after wal ki ng hal fway to the backyard, about 20
feet, she has to sit down. (Tr. 43.) After wal king the dog, she sits
on the couch, but then nust stand up again in 15 minutes and continues
alternating between sitting and standing. She spends nost of her day
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either sitting or standing. She does not |eave the house or interact
wi th anyone during nost of the day. (Tr. 44.) In the afternoon,
plaintiff nostly naps on the couch because she does not have a bed. She
naps and sleeps only 20 minutes at a tinme. Her son cooks and does the
di shes for her because she cannot stand. She spends her evenings sitting
and standing. (Tr. 45-46.)

Plaintiff al so spends nmuch of the day i n the bat hroomand often does
not eat because of her colon. During her nonthly nmenstrual cycle, her
endometri osis causes her problens and nmakes it difficult to wear her
white bakery uniformwhile at work. Sonetinmes her cycle |asts 28 days.
(Tr. 46-47.)

Plaintiff has a painful and burning sensation in her left [eg that
prevents her fromlaying down on her left side. Her leg is in pain and
burns whether she is laying down or walking. Dr. Spezia told her that
she cannot take anything for her joints or back problem He told her
that it was going to get worse and that she would eventual |y be confined
to a wheelchair. (Tr. 48.) She feels her back is getting worse and
cannot lift her left arm (Tr. 49.)

[I1. DECISION OF THE ALJ
On April 21, 2010, the ALJ issued an unfavorable decision. (Tr. 9-
15.) At Step One, the ALJ found that plaintiff nmet the insured status
requirements of the Act and had not engaged in substantial gainful
activity since April 12, 2008, her alleged onset date. At Step Two, the

ALJ found that plaintiff had severe inpairnments of degenerative disc
di sease and obesity. The ALJ also noted that at the hearing plaintiff
testified that she was no | onger receiving nmedication for a psychiatric
i mpai rnent and was not alleging a nmental inpairnment. (Tr. 11.)

At Step Three, the ALJ found that plaintiff did not suffer froman
i mpai rnment or conbination of inpairments of a severity that neets or
nmedi cally equal s the required severity of a listing.

The ALJ then found that plaintiff had the RFC to perform “light”
work as defined in the regulations, except that she is limted to
occasi onal bending, stooping, crouching, and crawling. (Tr. 12.) The
ALJ found that the plaintiff’'s nmedically determni nable inpairnents could
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reasonably be expected to cause the alleged synptons, but that her
i mpai rnents, synptons, and limtations were not as extrenme as she
all eged. However, the ALJ found that plaintiff was not credible in her
statenents about the intensity, persistence, and limting effects of the
synptons and that these statements were inconsistent with the RFC
assessment. 1d. The ALJ also noted that plaintiff's failure to seek the
pai n managenment reconmended by Dr. Mattson and failure to followup with
Dr. Mattson was an indication that her synptons were not as severe as
all eged. The ALJ further found the |lack of any prescription for strong
pain medication inconsistent with plaintiff’'s conplaints of disabling
pain. 1d.

In further exam nation of plaintiff’'s lack of credibility, the ALJ
reasoned that plaintiff did not apply for disability benefits until after
she lost her hone. Plaintiff was able to stay in her son’s hone al one
while he had a full-tinme job. The ALJ further noted that Dr. Rice
advised plaintiff to go back to work and that none of her treating or
exam ni ng physicians stated that she was disabled or unable to work.
(Tr. 14.)

At Step Four, the ALJ found that plaintiff was able to perform her
past relevant work as a donut maker, as she perforned it. The ALJ
therefore found plaintiff not disabled under the Act. (Tr. 14.)

V. GENERAL LEGAL PRI NCI PLES

The court’s role on judicial review of the Comi ssioner’s deci sion

is to determne whether the Conmi ssioner’s findings conply with the
rel evant | egal requirements and is supported by substantial evidence in
the record as a whole. Pate-Fires v. Astrue, 564 F.3d 935, 942 (8th GCir.
2009). “Substantial evidence is | ess than a preponderance, but i s enough

that a reasonable mnd would find it adequate to support the
Comm ssioner’s conclusion.” [d. In determ ning whether the evidence is
substantial, the court consi ders evidence that both supports and detracts
fromthe Commissioner's decision. [d. As long as substantial evidence
supports the decision, the court may not reverse it nerely because
substantial evidence exists in the record that would support a contrary



out cone or because the court would have decided the case differently.
See Krogneier v. Barnhart, 294 F.3d 1019, 1022 (8th Cr. 2002).
To be entitled to disability benefits, a claimant nust prove she is

unable to perform any substantial gainful activity due to a nedically
det ermi nabl e physical or nental inpairnment that would either result in
death or which has lasted or could be expected to last for at |east
twel ve continuous nonths. 42 U S.C 88 423(a)(1)(D, ((d)(1)(A,
1382c(a)(3)(A); Pate-Fires, 564 F.3d at 942. A five-step regulatory
framework is used to determine whether an individual qualifies for
disability. 20 C.F.R 88 404.1520(a)(4), 416.920(a)(4); see al so Bowen
V. Yuckert, 482 U S. 137, 140-42 (1987) (describing the five-step
process); Pate-Fires, 564 F.3d at 942.

St eps One through Three require the claimant to prove (1) she is not

currently engaged in substantial gainful activity, (2) she suffers from
a severe inmpairnment, and (3) her disability nmeets or equals a listed

i mpai r nent . Pate-Fires, 564 F.3d at 942. If the clainmant does not
suffer froma listed inpairment or its equivalent, the Conm ssioner’s
anal ysis proceeds to Steps Four and Five. [1d. Step Four requires the
Conmmi ssi oner to consider whether the clainmant retains the RFCto perform
past rel evant work. |1d. The clainant bears the burden of denonstrating
she is no longer able to return to her past relevant work. 1d. |[If the

Comm ssi oner determ nes the clai mant cannot return to past rel evant work,
the burden shifts to the Conmm ssioner at Step Five to show the clai mant
retains the RFC to performother work in the national econony. 1d.

V. DI SCUSSI ON

Plaintiff argues the ALJ erred by failing to sufficiently analyze

or explain the deternination of her credibility and failed to
sufficiently analyze, and order consultations for, her ment a
impai rnents. Plaintiff also argues that the AL)'s RFC determination is
not supported by substantial evidence because the ALJ did not
sufficiently consider her obesity and failed to get consultations about
l[imtations arising fromher obesity. Finally, plaintiff argues that the
ALJ erred in anal yzi ng the bendi ng and st oopi ng requi renents of her past
rel evant work and failed to get appropriate vocational testinony.
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Credibility

Plaintiff argues that the ALJ failed to conduct a thorough
credibility analysis supporting the determination of plaintiff’'s
credibility as required by Polaski v. Heckler®  The credibility of a

claimant's subjective testinmony is primarily a decision for the ALJ, not
the courts. Pearsall v. Massanari, 274 F.3d 1211, 1217-18 (8th GCir.
2001) .

In Polaski v. Heckler, the Eighth Circuit held that when wei ghing
aclaimant's testinony, the ALJ nust take into account (1) the claimant's

daily activities; (2) the duration, frequency, and intensity of pain; (3)
precipitating and aggravating factors; (4) dosage, effectiveness, and
side effects of nedication; and (5) any functional restrictions.
Pol aski, 739 F.2d at 1322. The presence or absence of objective nedical
evidence is a factor that the ALJ may consider. Mouser v. Astrue, 545
F.3d 634, 638 (8th Cr. 2008).

The ALJ does not need to recite and discuss each of the

Pol aski factors in making a credibility determ nation. Casey v. Astrue,
503 F.3d 687, 695 (8th Cr. 2007).
The ALJ in this case did not err in assessing plaintiff's

credibility. At the hearing, plaintiff testified that her synptons were
so severe and limting that she could do no nore than spend her entire
day at honme alternating between sitting and standing. (Tr. 43-44.)
Plaintiff testified that she could only stand for a few minutes and then
she had to sit down, but that she could only sit down for several m nutes
and then had to stand up. (Tr. 41-42.) Plaintiff also testified that
her i npai rnment nade sl eeping and chores difficult, and that her synptons
are so severe that she could not walk up and down stairs and coul d not
take a shower w thout assistance. (Tr. 41-45.)

In discounting plaintiff's credibility, the ALJ reasoned that none
of plaintiff’s treating physicians stated that she was di sabl ed or unabl e
to work; one of plaintiff’'s doctors recommended that she return to work.

13739 F.2d 1320 (8th Cir. 1984)
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(Tr. 281.) That a physician did not “submit[ ] a nedical conclusion that
[the claimant] is disabled and unable to performany type of work” is a
significant factor for the ALJ to consider. Young v. Apfel, 221 F.3d
1065, 1069 (8th G r. 2000).

Furthernore, the ALJ noted that plaintiff failed to foll ow up and

pur sue ongoi ng care for her synptons, despite a request to do so. (Tr.
13, 330.) If there is no evidence of ongoing pursuit of care from
accepted sources, an ALJ may properly discount a claimant's credibility
based on a failure to pursue regular mnedical treatnent. Edwards v.
Barnhart, 314 F.3d 964, 967 (8th Cir. 2003); see Gnathney v. Chater, 104
F.3d 1043, 1045 (8th Cir. 1997) (claimant's failure to seek nedical
assi stance for her alleged physical and nmental inpairments contradicts

her subjective conplaints of disabling conditions and supports the ALJ's
deci sion to deny benefits).

In her disability report, plaintiff stated that she had not sought
pai n nanagenent treatnent because her insurance ran out. (Tr. 241.) An
inability to pay may justify a claimant's failure to seek nedical care.
Vasey v. Astrue, No. 1:08 CV 46 SWVJITR, 2009 W. 4730688, at *5 (E.D
Ark. Dec. 3, 2009); Skovlund v. Astrue, No. CIV 08-4078, 2009 W. 3055421,

at *24 (D.S.D. Sept. 24, 2009). However, a clainmnt nust present
“supporting evidence” that her failure to seek nedical treatnent was due
to the expense. George v. Astrue, 301 F. App’'x 581, 582 (8th Cr.

2008) (per curian); see also Carrigan v. Astrue, No. 4:08 CV 4018, 2009
W. 734116, at *6-7 (WD. Ark. Mar. 17, 2009) (clainmant's “bare statenent”
that he is wunable to afford nedical treatnment is insufficient to

establish that inability). Since plaintiff did not “identify any steps
she took to obtain |ow cost nedical care,” and because “she did not
testify that she was denied nedical care because of her financial
condition,” the ALJ properly considered her lack of follow up nedical
treatment in discounting her credibility. Weaks v. Shalala, 1993 W
498046, at *1, 12 F.3d 1104 (8th G r. 1993) (unpublished tabl e opinion);
see also Gsborne v. Barnhart, 316 F.3d 809, 812 (8th Cr. 2003)
Carrigan, 2009 W. 734116, at *7.

The ALJ also noted that plaintiff was not taking any strong pain

nmedi cati on. A lack of strong pain nedication is inconsistent wth

-11-



subj ective conpl aints of disabling pain. Haynes v. Shalala, 26 F.3d 812,
814 (8th Cir. 1994); R ggins v. Apfel, 177 F. 3d 689, 693 (8th Cr. 1999).
Finally, the ALJ took into consideration that plaintiff did not apply for
disability benefits until after she | ost her honme. (Tr. 14, 322.)
While the ALJ did not recite and individually discuss each Pol aski

factor, the ALJ' s analysis reflects that the ALJ consi dered the rel evant
factors. Therefore, the ALJ did not err in assessing plaintiff’'s
credibility. Casey, 503 F.3d at 695 (recogni zing that the ALJ need not
expressly state and di scuss each Pol aski factor).

Ment al | npai r nent

Plaintiff argues that the ALJ erred in analyzing her nental
condition and failed to develop a full and fair record by not ordering
appropriate consultative exam nations regardi ng her nental issues.

“A social security hearing is a non-adversarial proceeding, and the
ALJ has a duty to fully develop the record.” Snith v. Barnhart, 435 F. 3d
926, 930 (8th Cir. 2006). Failure of an ALJ to develop a full and fair
record on an issue necessitates reversal and remand of that issue.
H ghfill v. Bowen, 832 F.2d 112, 115 (8th Cr. 1987). However, reversal
due to failure to develop a full and fair record is warranted only where

such failure is unfair or prejudicial. Haley v. Massanari, 258 F.3d 742,
750 (8th Cr. 2001); Shannon v. Chater, 54 F. 3d 484, 488 (8th Gr. 1995).
If a claimant does not assert any limtation in function resulting

froman inpai rnent at the hearing, the clainant wai ves the right to raise
the claimon appeal. Anderson v. Barnhart, 344 F.3d 809, 814 (8th Cr.
2003) . Furthernmore, an ALJ is under no “‘obligation to investigate a

claim. . . not offered at the hearing as a basis for disability.”” Pena
v. Chater, 76 F.3d 906, 909 (8th G r. 1996) (citation omtted).

At her hearing, plaintiff expressly stated that she was not pursuing
a nmental inpairment, was not seeing a psychiatrist or psychol ogi st, and
was not taking psychiatric nedication. (Tr. 37-38, 41.) Based on this
record, the ALJ was under no duty to explore and evaluate whether
plaintiff suffered froma disabling nental inpairnent.
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Resi dual Functional Capacity

Plaintiff argues that the ALJ's RFC determ nati on was not supported
by substantial evidence because the ALJ failed to properly analyze and
consi der the nonexertional limtations caused by her obesity. Plaintiff
also argues that the ALJ erred in not ordering any consultative
exam nations to deternine the effects of her obesity.

Aclaimant’s RFC is a nedical question and the ALJ's determ nation
of RFC nust be supported by substantial evidence in the record. Hutsell
v. Massanari, 259 F.3d 707, 711 (8th Cir. 2001); Lauer v. Apfel, 245 F. 3d
700, 704 (8th Cir. 2001); Singh v. Apfel, 222 F.3d 448, 451 (8th Gr.
2000). RFC is what a claimant can do despite her limtations, and it

must be determned on the basis of all relevant evidence, including
nmedi cal records, physician's opinions, and a claimant's description of
her limtations. Donahoo v. Apfel, 241 F. 3d 1033, 1039 (8th Cr. 2001);
20 CF.R § 404.1545(a). While the ALJ is not restricted to mnedical
evidence alone in evaluating RFC, the ALJ is required to consider at

| east sone evidence froma nedi cal professional. Lauer, 245 F. 3d at 704.

“When a claimant suffers from exertional and nonexertiona
limtations, and the exertional limtations alone do not warrant a
finding of disability, the ALJ nust consider the extent to which the
nonexertional limtations further dimnishthe claimnt's work capacity.”
McGeorge v. Barnhart, 321 F.3d 766, 768 (8th G r. 2009). “Nonexertional
limtations are limtations other than on strength but whi ch nonet hel ess

reduce an individual's ability to work.” Asher v. Bowen, 837 F.2d 825,

827 n. 2 (8th Cr. 1988). Exanpl es include “nmental, sensory, or skin
impairnments, as well as inpairnments which result in postural and
mani pul ative limtations or environmental restrictions.” [d.; see 20
CFR, Pt. 404, Subpt. P, App. 2, 8§ 200.00(e) (1992). (besity is an
i mpai rnment which might cause nonexertional limtations and which m ght
significantly restrict a claimant's ability to performthe full range of
sedentary work. Lucy v. Chater, 113 F.3d 905, 909 (8th Cr. 1997).
However, the ALJ need not discuss the claimant’s obesity in an RFC

determnation if no physician placed physical limtations on the
claimant’s ability to perform work-related functions because of the
obesity. See McNamara v. Astrue, 590 F.3d 607, 611 (8th Cr. 2010);
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Forte v. Barnhart, 377 F.3d 892, 896 (8th Cr. 2004). A claimant’s
failure to allege work-related limtations caused by obesity further

supports an ALJ's abstention from discussing the clainant’s obesity.
McNamara, 590 F.3d at 611; see Anderson v. Barnhart, 344 F.3d 809, 814
(8th Gr. 2003). If “neither the nedical records nor [the claimant’s]

testinony denonstrates that her obesity results in additional work-
related limtations,” then “it [is] not reversible error for the ALJ's
opinion to omt specific discussion of obesity” in the RFC analysis.
McNanara, 590 F.3d at 612.

The ALJ in this case determ ned that plaintiff’s obesity was severe.
(Tr. 11.) However, none of plaintiff’s physicians placed any physica
linmtations on her ability to performwork-related functi ons because of
her obesity; Dr. Rice recommended that plaintiff return to work. (Tr.
281.) Furthernore none of plaintiff’s physicians noted her obesity and
none placed any physical limtations on her ability to perform any
functions, work-related or otherwise. At the hearing, plaintiff did not
testify to any work-related limtations caused by her obesity. (Tr. 31-
53.) Because neither plaintiff’s nedical records nor her testinony
i ndicated that she had work-related linmtations from her obesity, the
AL)'s failure to discuss any work-related limtations caused by her
obesity or to order a consultative exam nation was not error. MNamara,
590 F.3d at 612; see Strickland v. Barnhart, 143 F. App’'x 726, 727 (8th
Cir. 2005) (per curian) (holding ALJ's failure to discuss the effect of
the clainmant’s obesity on the claimant’s RFC was not error because no

physician had inposed any work-related limtations related to the
claimant’s obesity).

Plaintiff next argues that the ALJ erred in determ ning her RFC by
i mproperly expressing the RFC determination initially in terns of the
exertions required for “light” work. SSR 96-8p states in relevant part
t hat :

At step 4 of the sequential evaluation process, the RFC nust
not be expressed initially in terns of the exertional
categories of “sedentary,” “light,” “medium” “heavy,” and
“very heavy” work because the first consideration at this step
i s whether the individual can do past rel evant work as he or
she actually perfornmed it.
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SSR 96-8p, 1996 W. 374184 (July 2, 1996).

In her opinion, the ALJ stated that plaintiff had the “residual
functional capacity to perform light work as defined in 20 CFR
404. 1567(b) and 416.967(b) except she is linmted to occasi onal bending,
st oopi ng, crouching, and crawing.” (Tr. 12.) Wile the ALJ did express
plaintiff’s RFCin terns of the “light” exertional category, the ALJ al so
referred to the appropriate statutory definitions of “light,” and
specifically addressed plaintiff's ability to bend, stoop, crouch, and
crawl. Moreover, the ALJ's RFC determnation is supported by a narrative
di scussi on. Knox v. Astrue, 327 F. App’'x 652, 657 (7th Cr. 2009)
(“Al though the RFC assessnent is a function-by-function assessnent,

t he expression of a clainmant’s RFC need not be articul ated functi on- by-
function.”). Wile the ALJ' s decision witing may have been deficient,
plaintiff has not shown howthis affected the ALJ's decision. See, e.q.,
Buckner v. Astrue, 646 F.3d 549, 559 (8th Cr. 2011) (holding that
reversal is not required by an ALJ's deficient opinion witing unless

that deficiency affected the outcone). Thus, the ALJ's use of “light
work” in plaintiff’s RFC does not require remand.

Past Rel evant Work

Plaintiff argues that the ALJ erred in analyzing the bending and
stoopi ng requirenents of her past relevant work as a donut maker in a
bakery plant. The court agrees.

An ALJ is required to make explicit findings of the actual physical
and nmental demands of the claimant’s past relevant work and then mnust
conpare themwith the claimant’s RFC. Lowe v. Apfel, 226 F.3d 969, 972
(8th GCir. 2000); Ingramyv. Chater, 107 F.3d 598, 604 (8th Cr. 1997).
For cases involving severe exertional inpairments, such as degenerative

di sc disease and obesity, where the ALJ as here finds the claimant is
limted to occasional bending, stooping, crouching, and crawing,
“Id]etailed information about strength, endurance, and nmanipulative
ability” must be obtained. SSR 82-62, 1982 WL 31386, at *3. In this
connection, the ALJ has the responsibility to obtain information
concerning the work the cl ai mant has done during the rel evant period of
time. See 20 C.F.R 8§ 404.1560(b)(2). Sources of this information
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include, without limtation, vocational experts or specialists, the
Dictionary of Occupational Titles (DOT) and its conpani on vol unmes and
suppl ements, published by the Departnment of Labor, as well as the
claimant’s own description of her past work. (ld.) |In a decision that
the cl ai mant can perform her past relevant job, the ALJ nust explicitly
descri be the physical and nental demands of this job and deci de whet her
plaintiff's RFC would permt her toreturn to this past work. SSR 82-62,
1982 W. 31386, at *4.

The ALJ did not make sufficient, specific findings of what physi cal
and nental abilities were necessary to perform plaintiff’'s forner
enpl oynment as a donut maker in a bakery factory. The only finding in
this regard was conclusory. (Tr. 14)(“The claimant is capable of
performng past relevant work as a donut maker, as she perforned it.
This work does not require the performance of work related activities
precl uded by the claimant’s resi dual functional capacity (20 CFR 404. 1565
and 416.965)"). Therefore, the action nust be reversed and remanded for
the rendering of these cardinal findings.

Vocat i onal expert testinony

Plaintiff argues that the ALJ should have solicited testinony from
a vocational expert because she was unable to perform her past rel evant
wor k and because she suffered from nonexertional limtations. Because
the ALJ nust reconsider on remand whether plaintiff can performher past
rel evant work, the need for consideration of vocati onal expert testinony
wi Il be considered by the ALJ on remand.

VI. CONCLUSI ON
For the reasons set forth above, the decision of the Conm ssioner

of Social Security is reversed and remanded for further proceedings
consistent with this nenorandum opi nion. An appropriate Judgnment O der
is issued herew th.

[ S/ David D. Noce
UNI TED STATES MAG STRATE JUDGE

Si gned on Novenber 28, 2011.
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