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UNI TED STATES DI STRI CT COURT
EASTERN DI STRICT OF M SSQURI
EASTERN DI VI SI ON
AVANDA DYAN MORRI S,
Pl aintiff,
No. 4:10 CV 2427 DDN
M CHAEL J. ASTRUE,

Comm ssi oner of Social Security,

Def endant .

N N e e e N N N N N

MEMORANDUM
This action is before the court for judicial review of the final
decision of defendant Conmm ssioner of Social Security denying the
application of plaintiff Amanda Dyan Morris for disability insurance
benefits under Title Il of the Social Security Act, 42 U S.C. 8§ 423 et
seq. and for suppl enmental security income under Title XVl of that Act,
42 U. S.C. 88 1382 et seq. The parties have consented to the exercise of
pl enary authority by the undersigned United States Magistrate Judge
pursuant to 28 U.S.C. § 636(c). (Doc. 7.)
For the reasons set forth below, the court reverses the decision of
the Adm nistrative Law Judge (ALJ).

| . BACKGROUND
On Decenber 7, 2007, plaintiff applied for disability insurance

benefits and supplenental security income alleging an onset date of
Decenber 31, 2004 due to osteoarthrosis and allied disorders, and
af fective nood disorders. (Tr. 44.) Her claimwas denied initially and
she requested a hearing before an ALJ.* (Tr. 53, 58.)

Mssouri is one of several test states participating in
nodi fications to the disability determ nati on procedures which apply in
this case. 20 C.F.R 88 404.906, 404.966 (2007). These nodifications
i ncl ude, anong ot her things, the elimnation of the reconsi deration step.
See id.
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On Decenber 16, 2009, followi ng a hearing, the ALJ found plaintiff
was not disabled. (Tr. 6-17.) On Novenber 1, 2010, the Appeal s Council
deni ed her request for review (Tr. 1-5.) Thus, the decision of the ALJ
stands as the final decision of the Comm ssioner.

1. ADM N STRATI VE RECORD
On February 15, 2004, plaintiff was seen at the St. Al exius

energency room conplaining of wupper back pain and neck stiffness
following a notor vehicle accident that occurred the previous day. An
x-ray reveal ed no fractures or dislocations of the cervical vertebrae and
that the intervertebral spaces were of average width. (Tr. 233-34.)

On Decenber 4, 2004, plaintiff was evaluated for a nedial nenisca
tear and chroni c knee pain. A magnetic resonance inmaging (M) scan
reveal ed | ateral displacenent of the right kneecap and thinning of the
| ateral fenoral condylar articular cartilage. There was no evidence of
a meni scal tear. (Tr. 227-28.)

On March 16, 2005, plaintiff saw David dick, MD. at Famly Care
Health Centers regarding abdonminal pain, acid reflux, and depression
On May 19, 2005, Dr . Gick noted that plaintiff had chronic
osteoarthritis and surgical failure in the right knee, which
substantially limted her activity. Dr. dick also noted that plaintiff
was on Lexapro for depression and, although she felt better when she took
it, she forgot to do so every other day. (Tr. 273-75.)

On Novenber 17, 2005, plaintiff was seen at the energency room at
St. Alexius for acute abdom nal pain. She was di agnosed with Kkidney
stones and sent honme with nedication. Four days later, Dr. dick
di agnosed plaintiff wth pyelonephritis (a kidney infection) and
ureterolithiasis (kidney stones) and he ordered plaintiff to be admtted
at St. Mary's Hospital. (Tr. 270.) Plaintiff underwent a ureteroscopy
the followi ng day, which revealed the stone had passed and there was
distal left wurethral narrowing and mld stenosis. (Tr. 297-98.)
Plaintiff was discharged the next day with a diagnosis of her kidney
stones being resolved. (Tr. 299-300.)

On January 4, 2006, Dr. dick treated plaintiff for a headache. Dr.
Gick opined that it was a newonset primary mgraine with contribution
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from an over-the-counter analgesic rebound. (Tr. 267.) On January 8,
2006, plaintiff was seen at the energency room for a headache. (Tr.
249.) A conputed tonography (CT) scan was general ly unremarkable. (Tr.
252.)

On August 1, 2006, Dr. Gick stated that plaintiff’'s bilateral knee
pain was worseni ng. He noted there was knee |iganent repair and
substantial crepitance, or cracking sound, in the right knee and pl anned
to obtain x-rays of both knees and an orthopedic consult. (Tr. 266.)
X-rays taken on August 7, 2006 revealed no fractures, dislocations
destructive processes, or soft tissue abnormalities in either of
plaintiff's knees. (Tr. 287-88.)

On Septenber 11, 2006, plaintiff saw John M Lesher, MD. at
Washi ngton University School of Medicine' s Departnent of Othopaedic
Surgery for longstanding right knee pain. Plaintiff stated that she
previously had arthroscopi c knee surgery but that it did not relieve her
synptons. She took | buprofen as needed to treat the pain. She explai ned
that it is difficult to walk up and down stairs and she had to take the
stairs one step at atine, bringing both feet to a step before taking an
additional step. Plaintiff denied | ower back pain or any pain radiating
fromthe |l ower back into either leg. Dr. Lesher noted that plaintiff was
nmor bi dly obese and did not do any type of honme exercise or weight |oss
program Dr. Lesher also noted that plaintiff did “not have a strong
opi ni on on whet her she wants to work or not.” (Tr. 284-86.)

Dr. Lesher’s physical exanmination revealed slight effusion, or
swelling, in the right knee, instability in both knees, genu val gum
posi tioning of bilateral knees,? and slight disconfort over medial joint
line pal pation. Dr. Lesher noted that plaintiff had full | ower extrenity
strength in all maj or nuscle groups, but had difficulty performng single
| eg standi ng squats on her left leg and refused to do the squats on her
right leg. X-rays reveal ed no obvious abnormalities. Dr. Lesher opined
that plaintiff's right knee pain along the nedial joint line may be
related to a patellofenoral process or a neniscal injury. (Tr. 285.)

2Genu valgum” or “knock-knee” is a deformty in which there is
|ateral angulation of a leg in relation to a thigh. Stedman’s Medica
Dictionary 800 (28th ed. 2006).
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On March 12, 2007, Dr. dick treated plaintiff for nasal congesti on,
recurrent depression, and severe dysnmenorrhea (nenstrual pain). He
ordered plaintiff to stop over-using over-the-counter |buprofen,
authorized a trial of Anaprox, and re-started plaintiff on Lexapro for
the depression. (Tr. 265.)

From May 2007 through January 2008, plaintiff was treated by Jacob
Lanb, D.P.M at Tesson Ferry Foot and Ankle. (Tr. 323-31.) Plaintiff
net with Dr. Lanb on May 8, 2007, when she reported pain in her |eft
heel. Dr. Lanb noted that plaintiff had significant arthritis in both
knees and a history of stomach ulcers. Dr. Lanb also noted that
plaintiff had pain to pal pation at the insertion of the plantar fascia
on the left foot, had difficulty reaching zero degrees with her knee
extended, and had pain with dorsiflexion of the ankle. Dr. Lanb
di agnosed plaintiff wth plantar fasciitis of the left heel and
admi ni stered a cortisone injection. Dr. Lanb al so reconmended plaintiff
take up to 800 ng of I|buprofen three tines a day and wear arch supports.
(Tr. 330-31.)

On May 22, 2007, plaintiff told Dr. Lanb that her | eft heel pain was
ten to twenty percent better than at her last visit and that the
i njection had hel ped “for a couple days.” Dr. Lanb noted that plaintiff
was conpliant with stretching but was not wearing supportive shoes and
was t aki ng over-the-counter |buprofen. He also noted plaintiff continued
to have pain to palpation at the insertion of the plantar fascia on the
left foot, but had no significant pain to palpation throughout the
m dsubstance of the fascia. Dr. Lanb adm nistered another cortisone
injection. He also instructed plaintiff to discontinue taking | buprofen
and prescribed Piroxicam (Tr. 326.)

On June 7, 2007, Dr. Lanb saw plaintiff for a followup visit.
Plaintiff said that her pain was “100% relieved.” Dr. Lanb noted that
plaintiff had no pain to pal pation at the insertion of the plantar fascia
of the left foot, no pain with | ateral conpression of the cal caneus, and
no pain throughout the mdsubstance of the fascia. Dr. Lanb assessed
plaintiff with resolving plantar fasciitis of the left heel and
instructed her to discontinue the prescription for Piroxicam (Tr. 328.)



On Septenber 13, 2007, Dr. Lanb saw plaintiff for recurrent |eft
heel pain and the recent onset of right heel pain. Dr. Lanb noted that
plaintiff had “alnobst out of proportion pain to pal pation” over the
insertion of the plantar fascia on the bilateral feet. X-rays of the
right foot revealed evidence of inferior calcaneal spurring, but no
evi dence of fractures, stress fractures, or dislocations. Dr. Lamb
di agnosed plaintiff with recurrent plantar fasciitis of the |l eft foot and
plantar fasciitis and heel spur syndrone in the right foot and
adm ni stered a cortisone injection. He al so prescribed Piroxicam and
recomnmended plaintiff purchase over-the-counter arch supports. (Tr.
327.)

At a followup visit on Septenber 27, 2007, Dr. Lanb noted that
plaintiff stated that the |last cortisone injection hel ped but that the
pain had returned. Dr. Lanb also noted that plaintiff had been conpli ant
with stretching, had quit taking Piroxicam because it gave her nausea,
and did not yet have arch supports because she could not afford them
Dr. Lanmb also noted that plaintiff continued to have pain to pal pation
over the insertion of the plantar fascia bilaterally. Dr. Lanb di agnosed
plaintiff with plantar fasciitis and heel spur syndronme and adni ni stered
anot her cortisone injection. He again recommended plaintiff purchase
orthotics. (Tr. 326.)

Dr. ick sawplaintiff again on Cctober 10, 2007 for severe chronic
bilateral knee pain. He noted that plaintiff had been seen by an
orthopaedist in the past for patellofenoral pain syndrone and had
surgery. He also noted that plaintiff conplained of frequent heart
pal pi tati ons, epi sodes of “bright red face,” and nore frequent headaches.
Dr. dick's physical exanm revealed that plaintiff had tender anterior
knee structures and patellar crepitance. Dr. dick diagnosed
pat el | of enroral pain syndronme and prescribed an increase in |buprofen.
(Tr. 262-63.)

On January 3, 2008, plaintiff conpleted a Wrk Activity Report -
Enpl oyee form in which she described her work history since 2004,
i ncluding her work at Mchael’s Stores and Prinme Tine Child Care. (Tr.
158-63.) A Social Security interviewer recommended an onset date of



Decenber 31, 2004, and found that after that date, plaintiff’s work was
ei ther not substantial gainful activity or unsuccessful. (Tr. 165.)

On January 11, 2008, plaintiff conpleted a Wirk History Report in
whi ch she described her prior work at Burger King, G andpa Pigeon’s, Taco
Bell, Adecco, and Mchael’s. (Tr. 184-91.) That day, plaintiff also
conpl eted a M ssouri Suppl emental Questionnaire in which she stated that
knee problenms and depression kept her from worKking. (Tr. 203.)
Plaintiff indicated that she could do |aundry, nake the bed or change
sheets, vacuum or sweep, and go to the post office, but that she could
not do the dishes, iron, take out the trash, or do other honme repairs.
(Tr. 206.)

On January 11, 2008, Ananda L. Asbridge, plaintiff's friend, filled
out a Function Report Adult - Third Party form (Tr. 192-200.) Asbridge
stated that plaintiff is Iimted by pain and cannot stand or wal k for
long periods of time, but can lift small itens, clinb stairs slowy,
occasi onal |y prepare neal s, do sone househol d chores, drive, go shoppi ng,
take her children to school, and go to church. Asbridge also noted
plaintiff needs help renenbering to take her nedication and that
plaintiff had used a brace, cane, wheel chair, or wal ker when she goes
out. (Ld.)

On January 31, 2008, Dr. dick saw plaintiff for a dental abscess
t hat was causing ear pain. (Tr. 355.) On February 13, 2008, Dr. dick
saw plaintiff for a cough, sore throat, and laryngitis. (Tr. 354.) On
April 3, 2008, Dr. dick saw plaintiff for abdom nal pain and a probable
peptic ulcer. Dr. dick noted that plaintiff takes daily |buprofen for
severe daily bilateral knee pain. (Tr. 353.)

On February 11, 2008, Robert Cottone, Ph.D., a non-exam ning state
agency psychol ogist, conpleted a Psychiatric Review Technique form

regarding plaintiff. Dr. Cottone opined that plaintiff’s nental
i mpai rment was not severe. (Tr. 337). Dr. Cottone also opined that
plaintiff's inpairment did not linmt her daily living activities or

ability to nmaintain social functioning, and only mildly linmted her
ability to maintain concentration, persistence, or pace. (Tr. 345.)

In June, 2008, Dr. dick saw plaintiff and noted that although she
had seen a gastrointestinal (G) specialist for an initial visit,
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plaintiff cancelled a schedul ed endoscopy. Plaintiff’s chief conplaint
was severe di sabling knee and ankle pain. Dr. @ick noted that plaintiff
had previous surgeries and believed she had “tarsal tunnel.” Although
Tyl enol was not helping plaintiff’s synptons, Dr. dick was hesitant to
try a cortisone injection; he prescribed Darvocet. (Tr. 352.)

On July 7, 2008, an ultrasound revealed that plaintiff had
gal I stones. Upper @ filnms showed that plaintiff had a duodenal ul cer
and nmucosal thickening consistent with duodenitis. Plaintiff could not
consistently renmenber to take Protonix or Cital opram Dr. dick also
stated that he would arrange hospitalization for a chol ecystectony
(rermoval of the gall bladder). (Tr. 349.)

Plaintiff was subsequently adnmitted to St. Mary’s Health Center from
July 14 to July 17, 2008 due to subacute abdom nal pain, cholelithiasis
(gall stones), and a peptic ulcer. A |aparoscopic chol ecystectony was
perforned, during which the cholangi ogram was abnormal. An upper
endoscopy and endoscopi ¢ retrograde chol angi opancr eat ogr aphy (ERCP) were
al so perfornmed. (Tr. 373, 377.) Plaintiff experienced no problens with
the ERCP procedure. (Tr. 365.)

On July 22, 2008, plaintiff reported to Dr. dick that she was
having trouble sleeping and her pain nedication was not totally
effective. Dr. dick then prescribed Arbien and a trial of Utramfor
t hese issues. (Tr. 363.)

On July 25, 2008, plaintiff saw Thomas J. Vitale, MD. for a
post operative exam A pathol ogy report indicated cholecystitis (gall
bl adder i nflamation) with cholelithiasis (gall stones). Dr. Vitale noted
that since being discharged, plaintiff was having regular bowel
novenments, her abdonen was soft and nontender, her wounds were clean,

dry, closed, and healing well, and she was resum ng her usual activity.
(Tr. 365.)

On Cctober 1, 2008, Dr. dick noted that plaintiff’s abdom nal pain
had subsi ded but that she still experienced chronic bilateral knee pain
which was “partially relieved” with nedication. Dr. dick observed
subpatellar crepitance and a full range of notion, and diagnosed

plaintiff wth chronic anterior knee pain and chondromal acia, or
softening of the cartilage under the kneecap. (Tr. 360.)



On April 1, 2009, Dr. dick noted that plaintiff had chronic
bil ateral knee pain, tarsal tunnel in her right foot, fasciitis in her
left foot, mmjor depressive disorder, and dysnenorrhea. Dr. dick
prescri bed Naproxen and Darvocet for the pain, restarted G tal opramfor
depression, and advised plaintiff to followup with an OB/ GYN for the
dysnenorrhea. (Tr. 387.)

On June 22, 2009, Dr. dick noted plaintiff had acute pain and
swelling in the right foot, which was “noderate” on exam A Doppl er
study?® reveal ed no evidence of deep vein thronbosis. (Tr. 414-15.)

On June 25, 2009, plaintiff was seen by Dr. Lanb for pain and
swelling inthe left foot. Dr. Lanb diagnosed plaintiff with a possible
stress fracture of the second netatarsal of the right foot and
tenosynovitis of the right ankle, although x-rays reveal ed no evidence
of any fractures, stress fractures, or dislocations. Dr. Lanb applied
a netatarsal pad to reduce pressure near the possible stress fracture and
adm ni stered a cortisone injection to treat plaintiff's tenosynovitis.
(Tr. 418.)

On July 2, 2009, Alan Mrris, MD. conducted a consultative
orthopedi c exanination of plaintiff. (Tr. 388-99). The only outside
nmedi cal information he was given prior to the exam nation was a note from
Fam|ly Care Health Center, dated April 2009, which indicated that
plaintiff had chronic bilateral knee pain, tarsal tunnel in the right
foot, and plantar fasciitis in the left foot. (Tr. 388.) Dr. Morris
noted that plaintiff previously had surgery on her right knee, which
plaintiff felt nade her synptons worse. Plaintiff also stated that her
knee pain began eight to ten years ago, with the right being worse than
the left. Plaintiff also stated that she experienced stiffness in both
knees after sitting for fifteen minutes and that she requires help to
straighten them out. Plaintiff reported that she could walk thirty
mnutes with pain, sit for twenty mnutes, and stand for twenty m nutes.
Plaintiff also reported that she could walk up stairs slowy, but could
only go down stairs one step at a tinme and that going down stairs was

3A Doppl er Test uses reflected sound waves to see how bl ood flows
through a blood vessel. WebMD, http://ww. webnd. com a-to-2z-gui des
/ doppl er-ul trasound (last visited Septenmber 19, 2011).

- 8 -


http://www.webmd.com/a-to-z-guides

nore painful. (Tr. 388-89.) Plaintiff stated that she can lift twenty
pounds, does not use a cane or braces, can dress and care for her
personal hygi ene, and can do activities around the house so | ong as they
did not require squatting, kneeling, or bending. (Tr. 389.)

A physical exam nation conducted by Dr. Mrris, also on July 2,
2009, revealed that plaintiff weighed 280 pounds. Dr. Mrris noted that
plaintiff could walk fifty feet in the office without a cane but did have
aslight linp favoring the right leg. Plaintiff was able to wal k on her
t oes but was not asked to wal k on her heels due to her history of plantar
fasciitis. Plaintiff was able to squat to twenty degrees of knee flexion
and stood with ten degrees val gus* of the right knee conpared with the
left. Regarding range of notion, Dr. Mxrris stated that plaintiff had
full extension of zero degrees and 130 degrees flexion for both knees.
Dr. Morris reported plaintiff did not have joint effusion or soft tissue
t hi ckeni ng of either knee but had tenderness al ong the nedi al and | at eral
retinacul a® of the right patella and hypernobility of the right patella
with positive apprehension and slight [lateral subl uxati on, or
di sl ocati on. Additionally, |liganment testing indicated a negative
Lachman’s test, negative Drawer’s test,® and no varus’ or valgus laxity.
Plaintiff’s relative strength, hamstrings, and quadriceps were 4/5
bilaterally. (Tr. 389-90.)

Dr. Morris opined that plaintiff had bilateral knee arthralgia, or
joint pain, right greater than left, and that her history suggested

4 Val gus” describes any extremty joint in which the nore distal of
the two bones deviates away from the mnidline. Stednan’ s Medi cal

Di ctionary 2085.

“Lateral retinacula” refers to the fibrous tissue on the outside
of the knee joint. Stedman’s Medical Dictionary 1682.

Drawer's test and Lachman's test are used to test the integrity of

the anterior crucial Iliganent. Sports Medicine Institute, http://
www. sportsdoc. umn. edu/ Clinical Folder/Knee Folder/Knee Exam
/1 achmans. ht m and http://ww. sportsdoc. um. edu/d i ni cal Fol der/

Knee_ Fol der/ Knee_ Exam anteriord'rawer.htm (last visited May 19, 2010).

™Varus” describes any extremty joint in which the nore distal of
the two bones deviates toward the mdline. Stednman’'s Medical Dictionary
2091.
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patel |l ofenoral instability, but this was unconfirned because Dr. Morris
| acked prior medical records. (Tr. 390.)

Dr. Morris also conpleted a Medical Source Statenent of Ability to
Do Wrk-Rel ated Activities, in which he opined that plaintiff could lift
and carry up to ten pounds frequently and up to twenty pounds
occasionally; could sit for twenty m nutes, stand for twenty m nutes, and
wal k for thirty ninutes at one tine without interruption; could sit for
five hours, stand for two hours, and wal k for one hour in an eight-hour
wor k day; and could use her hands and feet frequently. (Tr. 393-95.)
Regardi ng postural activities, Dr. Mrris opined that plaintiff could
clinb stairs and ranps and bal ance occasionally, but could never clinb
| adders or scaffolds, stoop, kneel, crouch, or craw. (Tr. 396.) Dr.
Morris also opined that plaintiff could never be exposed to unprotected
hei ghts, could only occasionally be exposed to noving nechanical parts,
hunmi dity and wet ness, extrene heat or cold, and could only occasionally
operate a notor vehicle. (Tr. 397.)

On July 2, 2009, plaintiff saw L. Lynn Mdes, Ph.D., for a
psychol ogi cal evaluation. (Tr. 400-09.) The nmental status exam nation
revealed plaintiff was alert, spontaneous, coherent, relevant, and
| ogi cal . (Tr. 402.) Dr. Mades diagnosed depressive disorder not
ot herwi se specified (NOS) with a G obal Assessnent of Functioning (GAF)
score of 75.8 (Tr. 404.) Plaintiff’'s Wechsler Menory Scale - Third
Edition (W/WS-111) scores were in the average range, but her working
nmenory scored significantly higher than both i medi ate nenory and genera
menory. (Tr. 403-04.) |In an acconpanying Medical Source Statenment of

8A GAF score, short for G obal Assessnment of Functioning, helps
sumarize a patient’s overall ability to function. A GAF score has two
components. The first conponent covers synptom severity and the second
conmponent covers functioning. A patient’s GAF score represents the wor st
of the two conponents.

On the GAF scale, a score from 71-80 indicates that synptons, if
any, are transient and expectable reactions to psycho-social stressors
(such as difficulty concentrating after a famly argunent) and no nore
than a slight inpairnent in social, occupational, or school functioning
(such as tenporarily falling behind in school work). Di agnostic and
Statistical Mwnual of Mntal Disorders, 32-34 (4th ed., Anerican
Psychi atric Associ ati on 2000).
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Ability to Do Work-Rel ated Activities, Dr. Mades stated that plaintiff
had a mld nood inpairnent that may affect her ability to interact
appropriately with others but that she could respond appropriately to
usual work situations and changes in the work setting. (Tr. 407-08.)
On Septenber 17, 2009, plaintiff saw Dr. Gick for conplaints of
epi sodi ¢ hand nunbness and tingling, palpitations, and up-and-down pedal
edema. Dr. dick noted that plaintiff was anxious and crying and t hat
she frequently forgot to take her GCtalopram Dr. dick ordered a |l ab

test, recommended a change in diet, and gave plaintiff a pill box to help
her renenber to take her nedication. On Cctober 21, 2009, Dr. dick
noted that plaintiff’'s edema had i nproved but that she still could not

renenber to take her Cital opram despite being “clearly aware that it
benefits her.” (Tr. 412-13.)

I n an undat ed and unsi gned Di sability Report - Adult form plaintiff
stated that she had arthritis and constant pain in her knees and pl antar
fasciitis. Plaintiff reported that she was taking G talopram for
depression, |buprofen for knee pain, and Prilosec for acid reflux. She
described her job history, including work as a cashier, child care
provi der, product flow coordinator, retail clerk, short order cook,
tel emarketer, and warehouse worker. She also reported that she had
attended one year of college and has special job training as a nedical
assistant. (Tr. 170-79.)

Testinony at the Hearing

A hearing was conduct ed before an ALJ on Novenber 4, 2009. (Tr. 26-
42.) Plaintiff testified to the following. She is 5 feet 2 inches tal
and wei ghs 285 pounds. She conpl eted one year of college and received
a certificate for wvocational training in medical assisting. She
previously worked as a product flow coordinator at Mchael’s, where she
unl oaded trucks and checked in and put out freight, which required her
to lift between five and fifty pounds. She also worked at Prinme Tine
Acadeny, a daycare center, but stated she had to quit working due to
headaches. Prior to that, she worked in the warehouse at Adecco, where
she fol ded cl ot hes and t ook cl ot hes out of boxes and put themon hangers.
(Tr. 29-33.)



Plaintiff testified that she cannot work because of pain in her
knees, feet, neck and back. The pain in her knees is “pretty nuch
constant” but the pain in her right knee is worse than the left. The
pain in her feet conmes and goes “[s]onmetinmes a couple tinmes a day,
sonetimes every other day.” She has not been treated for her back pain
and her neck pain occurs “not very often.” (Tr. 34-35.)

Plaintiff testified that she can sit for about half an hour before
having to get up or nove around, otherw se she has stiffness. She can
stand for approximately twenty m nutes. She can wal k around a bl ock
wi t hout any pain. She can go up and down steps, but nust go one step at
atinme and use a handrail. She can lift approximately one gallon of mlk
but could not Iift and carry it as nmuch as two-and-a-half to three hours
in an eight-hour day because it “would be too heavy and too nuch wei ght
on [her] knees.” She has troubl e bendi ng and crouchi ng. She uses a cane
“Iwlhen the pain is really bad and [her] knees give out.” She sits with
her knees in a reclining position at night and has swelling from her
knees down. (Tr. 35-37.) Sonetines her knees “get stuck” and she needs
assi stance to nove them (Tr. 40-41.) She sonetines forgets to take her
nmedi cations. (Tr. 37.)

Plaintiff testifiedthat each day, she takes her children to school
picks up around the house, uses the conputer, reads, and watches
television. (Tr. 37.) She does sonme cooking and sonme | aundry but does
not do di shes, sweep, nop, vacuum or do yard work. She also does the
grocery shoppi ng, shops, and goes to church. (ld.) She does not need
assistance with taking care of personal needs, such as bathing or
dressing. (Tr. 38-39.)

Plaintiff testified that she has several synptons of depression
including feeling dowmn and irritable, having crying spells, problens
sl eepi ng, and probl ens concentrating. (Tr. 40.) She also testified that
she plans to arrange treatnent froma nmental health provider. (Tr. 39.)

[I1. DECISION OF THE ALJ
On Decenber 16, 2009, the ALJ issued a decision denying plaintiff’'s
claims. (Tr. 6-17.) At Step One of the required sequential analysis,

the ALJ determ ned that plaintiff had not engaged i n substantial gainful
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activity since Decenber 31, 2004, the alleged onset date. (Tr. 11.) At
Step Two, the ALJ found that plaintiff has severe inpairnments of
bil ateral degenerative joint disease of the knees, bilateral plantar
fasciitis and heel spurs, and obesity. The ALJ found that her
i mpai rments of abdom nal pain, diagnosed as chondronalacia,® and
depression, were not severe. (Tr. 11-13.) At Step Three, the ALJ found
that plaintiff does not suffer from an inpairnment or conbination of
i mpai rnents of a severity that neets or nedically equals a |isted
i mpai rment found in 20 C.F. R Part 404, Subpart P, App’'x 1. (Tr. 13.)

The ALJ then determ ned that plaintiff has the residual functiona
capacity (RFC) to perform sedentary work as defined in 20 CF. R 88§
404. 1567(a) and 416.967(a), except that she cannot lift or carry nore
than ten pounds occasionally and | ess weight frequently; stand or walk
nmore than two hours in an eight-hour workday; clinb ranps and stairs,
bal ance, or stoop nore than occasionally; or clinb |adders, ropes or
scaffol ds or crouch, kneel, or craw ever. (Tr. 13-14.)

At Step Four, the ALJ found that plaintiff is unable to performany
past rel evant work. At Step Five, the ALJ found, after applying the
Medi cal - Vocational Guidelines, that given plaintiff's age, education,
wor k experience, and RFC, jobs existed in significant nunbers in the
nati onal econony that plaintiff could perform i.e. unskilled sedentary
work. Accordingly, the ALJ concluded the plaintiff was not disabled
(Tr. 16-17.)

V. GENERAL LEGAL PRI NCIPLES
The court’s role on judicial review of the Comi ssioner’s deci sion

is to determne whether the Conmissioner’s findings conply with the
rel evant | egal requirements and is supported by substantial evidence in
the record as a whole. Pate-Fires v. Astrue, 564 F.3d 935, 942 (8th GCir.
2009). “Substantial evidence is | ess than a preponderance, but is enough

that a reasonable mnd wuld find it adequate to support the

°The record cited by the ALJ indicates that the exam ning physician
attributed plaintiff’s abdom nal pain to possible duodenitis, involving
the gastrointestinal tract, not to chondromalacia. (Tr. 357.)
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Comm ssioner’s conclusion.” [d. In determ ning whether the evidence is
substantial, the court considers evidence that both supports and detracts
fromthe Commissioner's decision. [1d. As long as substantial evidence
supports the decision, the court nay not reverse it nerely because
substantial evidence exists in the record that woul d support a contrary
out cone or because the court would have decided the case differently.
See Krogneier v. Barnhart, 294 F.3d 1019, 1022 (8th Cr. 2002).

To be entitled to disability benefits, a claimnt nust prove she is

unable to perform any substantial gainful activity due to a nedically
det erm nabl e physical or nmental inpairnment that would either result in
death or which has lasted or could be expected to last for at |east
twel ve continuous nonths. 42 U.S.C. 88 423(a)(1)(D, (d)((1)(A,
1382c(a)(3)(A); Pate-Fires, 564 F.3d at 942. A five-step regulatory
framework is used to determine whether an individual qualifies for
disability. 20 C.F.R 88 404.1520(a)(4), 416.920(a)(4); see also Bowen
V. Yuckert, 482 U S. 137, 140-42 (1987) (describing the five-step
process); Pate-Fires, 564 F.3d at 942.

St eps One through Three require the claimant to prove (1) she is not

currently engaged in substantial gainful activity, (2) she suffers from
a severe inmpairnment, and (3) her inpairnment nmeets or equals a listed
i mpai r nent . Pate-Fires, 564 F.3d at 942. If the clainmnt does not
suffer froma listed inpairment or its equivalent, the Conm ssioner’s
anal ysis proceeds to Steps Four and Five. |1d. Step Four requires the
Comm ssi oner to consi der whet her the clai mant has the RFC to performpast
rel evant work. 1d. The claimant bears the burden of denonstrating she
is no longer able to return to her past relevant work. Id. If the
Commi ssi oner determnines the clai mant cannot return to past rel evant work,
t he burden shifts to the Conmi ssioner at Step Five to show the clai mant
has the RFC to perform other work. 1d.

In this case, the ALJ determ ned that plaintiff cannot perform any
of her past rel evant work, but has the RFC to performother work existing
in significant nunbers in the national econony.



V. DI SCUSSI ON

Plaintiff argues the ALJ' s decision is not supported by substanti al

evi dence. First, plaintiff alleges that the ALJ erred in using the
Medi cal - Vocational CQuidelines (the “Gids”) instead of <calling a
vocati onal expert (VE) when she suffers fromthe nonexertional inpairnent
of pain. Second, plaintiff alleges that the ALJ erred in failing to
consider Dr. Morris’ opinion that plaintiff can never stoop.

A.  Use of the Medical-Vocational Cuidelines or “Gids”

Plaintiff argues the ALJ erred in applying the Gids because she
suffers from the nonexertional inpairnent of pain. The Comni ssi oner
contends that use of the Gids was proper because pain is a synptom not
an inpairnent, and even if pain is a nonexertional inpairnent,
plaintiff’s pain was insignificant.

Nonexertional limitations are those limtations affecting a
claimant’s ability to nmeet the denands of a job other than strength
demands, that is, “demands other than walking, lifting, carrying,
pushing, or pulling.” Burnside v. Apfel, 223 F.3d 840, 844 (8th Gr.
2000). See also SSR 96-9p, 1996 W. 374185, at *5 (July 2, 1996) (“[A]
nonexertional limtation is an inpairment-caused limtation affecting

such capacities as nmental abilities, vision, hearing, speech, clinbing,
bal anci ng, stooping, kneeling, crouching, crawling, reaching, handling,

fingering, and feeling.”) (enphasis onitted). Pain is also considered
a honexertional inmpairnent as it can affect an individual's
concentration, posture, reaching, lifting, and ability to sit or stand

for a length of tine. See Beckley v. Apfel, 152 F.3d 1056, 1059 (8th
Cr. 1998) (“Pain is a nonexertional inpairment.”).

Typically, when the clainant has a nonexertional inpairnent, such
as pain, the ALJ is not permtted to rely exclusively on the Gids to
determ ne disability; the ALJ nust obtain testinony froma VE. Haley v.
Massanari, 258 F.3d 742, 747-48 (8th Cr. 2001).

Here, the ALJ discredited plaintiff’'s allegation that pain prevented
her fromengaging in all sustained work activity. The ALJ then relied
solely on the Gids rather than calling a VE In addressing the
credibility of a claimant’s subjective allegation of pain, the ALJ is
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required to consider a nunber of factors, including the claimant’s prior
work; daily activities; duration, frequency, and intensity of pain;
precipitating and aggravating factors; dosage, effectiveness and side
effects of nedication; and functional restrictions. Polaski v. Heckler,
739 F.2d 1320, 1322 (8th Gr. 1984). To reject a claimant’s conplaints
of pain, the ALJ is required to nmake an express credibility

determ nation, detail the reasons for discrediting the claimnt, set
forth any inconsi stenci es, and di scuss the Pol aski factors. Beckley, 152
F.3d at 1060. Here, the inconsistencies the ALJ relied upon to discredit
plaintiff’s allegation of pain are not supported by substantial evidence.
The ALJ did not expressly address the duration, frequency, and
intensity of plaintiff's pain. The record i s unequivocal, however, that
plaintiff suffers frompain. (Tr. 227-28, 262-63, 266, 272-73, 284-88,
325-31, 352, 360-61, 387-90, 414-15, 418.) Plaintiff testified before
the ALJ that she cannot work because of the pain in her knees, feet, and
neck. In particular, she testified that the pain in her knees is “pretty
much constant.” (Tr. 34-35.) The objective nedical evidence supports
plaintiff’'s allegations of pain. An MR taken in Decenber 2004 showed
evi dence of degenerative changes in plaintiff’'s right knee. (Tr. 227-
28.) The nedical record shows Dr. dick treated plaintiff for bilateral
knee pain regularly after the M. Additionally, Dr. Lanb diagnosed
plaintiff with plantar faciitis and heel spur syndrone. (Tr. 326.)
These di agnoses are consistent with plaintiff’s allegations of pain.
Further, although the ALJ stated that no lay w tness testinony
provi ded si gnificant i ndependent evidence to support plaintiff’s clains,
plaintiff’'s friend, Aranda Asbridge, filled out a Functi on Report Adult -
Third Party formstating that plaintiff suffers frompain that lints her
daily activities in a nunber of ways. (Tr. 192-200.) Asbri dge’s
statenent is also consistent with plaintiff’s allegations of pain.
Regar di ng t he dosage, effectiveness and side effects of plaintiff’'s
nmedi cation, the ALJ found that plaintiff required only nininmal or
conservative treatnent, there is no evidence the nedication is not
generally effective when taken as prescribed, and there is no evidence
plaintiff requires prescribed orthotic or assistive devices. See dine
v. Sullivan, 939 F.2d 560, 568 (8th Gir. 1991) (stating that a clainmant’s
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subjective allegation of pain can be discredited by evidence that
plaintiff received only minimal treatnment or takes pain nedications only
occasi onal l y). The record, however, shows that plaintiff regularly
sought nedi cal treatnent for knee pain since 2004 and for foot pain since
2007. During that time, she was prescribed both over-the-counter and
prescription painrelievers. For plaintiff’s knee pain, Dr. @ick first
prescribed |buprofen but later prescribed stronger nedications of
Napr oxen and Darvocet. Even with treatnent, plaintiff testified that her
knee pain continued to be “pretty nuch constant.” (Tr. 34-35.) For her
foot pain, Dr. Lanb administered cortisone injections and prescribed
Piroxi cam which plaintiff stopped taking because it gave her nausea.
Additionally, Dr. Lanb reconmended plaintiff use arch supports and
orthotics to treat her foot pain, although plaintiff told Dr. Lanb she
was unable to do so because she could not afford the devices. (Tr. 326,
330-31.) This treatnment is consistent with plaintiff's allegations of
pai n.

Bot h Pol aski factors discussed here indicate that plaintiff suffers
from pain that cannot be conpletely discounted. Although her pain may
not be severe enough to be disabling, plaintiff was entitled to have a
VE testify regarding howit inpacts the jobs she can perform Therefore,
the ALJ erred in discounting plaintiff’s subjective conplaints of pain
and erred in relying solely upon the Gids when determ ning whether
plaintiff has the RFC to perform a full range of unskilled sedentary
wor K.

B. Opinion of Dr. Mrris

Plaintiff also argues that the ALJ erred in affording no weight to
Dr. Morris’'s opinion that plaintiff has a conplete inability to stoop
The ALJ stated that he gave no weight to this opinion because there was
no allegation or objective evidence that plaintiff was unable to stoop
and because plaintiff's daily activities required her to stoop.

Soci al Security hearings are non-adversarial proceedings and it is
the ALJ)'s duty to fully develop the record. Johnson v. Astrue, 627 F.3d
316, 319-20 (8th Cr. 2010). An ALJ has a duty to re-contact a physician
(whet her treating or consulting) if the physician’s opinionon acritical
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issue is inadequate, wunclear, inconplete, or based on unacceptable
clinical or l|aboratory techniques. [d. at 320; Goff v. Barnhart, 421
F.3d 785, 791 (8th Cir. 2005) (citing 20 C.F.R 88 104.1512(e),
416.912(e)).

Here, the question of whether plaintiff could either never stoop or

only occasionally stoop is a critical issue. |If plaintiff is able to
stoop occasionally, fromvery little to up to one-third of the tine, the
nonexertional limtationwill not necessarily preclude a finding that she
is not disabled. SSR 96-9p, 1996 W. 374185, at *8 (July 2, 1996)
(stating that the ability to stoop only occasionally “only mnimally
erode[ s] the unskilled occupational base of sedentary work”); SSR 83-14,
1983 W 31254, at *2 (1983) (stating that “to perform substantially all
of the exertional requirements of nost sedentary and |ight jobs, a person

woul d need to stoop only occasionally (fromvery little up to one-
third of the tinme, depending on the particular job)”). |If plaintiff is
conpl etely unabl e to stoop, however, the ALJ is required to consider that
she does not have the RFC for unskilled sedentary work and therefore, is
di sabl ed. SSR 96-9p, 1996 W. 374185, at *8 (“A conplete inability to
st oop woul d significantly erode the unskill ed sedentary occupati onal base
and a finding that the individual is disabled would usually apply.”)
(enphasis omtted).

The ALJ discounted Dr. Morris's opinion that plaintiff can never
stoop, reasoning that the opinion was not supported by objective
evidence. Dr. Mrris conducted an orthopedic consultative exam nation
of plaintiff and provided a report describing his exam nation and
inmpressions. (Tr. 388-90.) Dr. Mrris also conpleted a Medi cal Source
Statenent of Ability to do Wrk-Related Activities (Physical) form
wherein he checked a box indicating that plaintiff could never stoop.
(Tr. 393-98.) It is unclear why Dr. Morris reached this opinion because
he failed to provide a basis for his conclusion in either his report or
onthe form Dr. Mirris's report suggests, however, that this concl usion
coul d have been based on objective nedical evidence. For exanple, Dr.
Morris explained that plaintiff was able to walk on her toes normally
during this exam nation but that he did not ask her to wal k on her heels
because of her history with plantar fasciitis. (Tr. 389.)
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Because Dr. Morris’s report is unclear as to whether his opinion
rests on objective nmedi cal evidence, the ALJ shoul d have re-contacted Dr.
Morris to deternine what basis, if any, Dr. Mrris had for his opinion
regarding plaintiff’s inability to stoop. See Higgins v. Apfel, 136
F. Supp. 2d 971, 978 (E.D. Md. 2001) (“If the physician's reports of the
claimant’s limtations are stated only generally, the ALJ shoul d ask the

physician to clarify and explain.”).

Therefore, the ALJ erred in giving no weight to that part of Dr.
Morris’s opinion regarding plaintiff’s inability to stoop wi thout first
re-contacting Dr. Mrris to obtain clarification. On remand, the ALJ
should re-contact Dr. Mrris to obtain clarification regarding
plaintiff's ability to stoop.

VI. CONCLUSI ON
For the reasons set forth above, the decision of the Conmm ssioner
of Social Security is reversed under Sentence Four of 42 U S.C. § 405(g)
and remanded for reconsideration and further proceedi ngs consistent with

this opinion. An appropriate Judgnment Order is issued herewth.

[ S/ David D. Noce
UNI TED STATES MAG STRATE JUDGE

Si gned on Novenber 16, 2011.



