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UNITED STATESDISTRICT COURT

EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

STEVE LOCKHART,
Plaintiff,

VS. Case number 4:10cv2434 TCM

MICHAEL J. ASTRUE,
Commissioner of Social Security,

N N N N N N N N N N

Defendant.

MEMORANDUM AND ORDER

Thisisa42 U.S.C. 8405(g) actionfor judicial review of thefinal decision of Michael
J. Astrue, the Commissioner of Social Security (Commissioner), denying the application of
Steve Lockhart (Plaintiff) for supplemental security income (SSI) under Title XVI of the
Social Security Act (the Act), 42 U.S.C. §1381-1383b.* Plaintiff hasfiled abrief in support
of his complaint; the Commissioner has filed a brief in support of his answer.

Procedural History

Plaintiff applied for DIB and SSI in May 2007, aleging he was disabled as of April
26, 2005, by degenerative joint disease, arthritisin his spine, osteoarthritis, dizziness, vision
problems, and nervousness. (R.? at 96-98, 105-06.) His applications were denied initially

and after a hearing held in March 2009 before Administrative Law Judge (ALJ) James B.

1The case is before the undersigned United States Magistrate Judge by written consent of the
parties. See 28 U.S.C. § 636(c).

2References to "R." are to the administrative record filed by the Commissioner with his
answer.
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Griffith. (Id. at 4-7, 15-40.) The Appeals Council then denied Plaintiff's request for review,
thereby effectively adopting the ALJs decision as the final decision of the Commissioner.
(Id. at 1-3.)

Testimony Beforethe ALJ

Plaintiff, represented by counsel, and Brenda G. Young, M.A., testified at the
administrative hearing.

Plaintiff was 51 years old at the time of the hearing, was single, and lived with his
mother. (Id. at 19-20.) He did not have any children. (Id. at 20.) He had completed the
eleventh grade and had never taken the General Equivalency Degree (GED) exam. (1d.) He
last had a valid driver's license in 1975. (Id.) He last worked in 2002, for a temporary
employment service, and did not recall workingin 2007. (ld. at 20-21.) Hislongest period
of employment was nine months. (Id. at 21.)

Plaintiff explained that he is unable to work because of "a bad disc in [his] lower
back" that rubs against his nerves and causes pain in his right hip and leg and because of
degenerative arthritis from the left side of his neck to his arm and in his joints, hands, and
feet. (Id. at 21-22.) Hisworst painin hisright leg. (Id. at 22.) He has had right leg pain
since 2008. (Id. at 29.) He uses a cane because he can neither stand too long nor walk too
far. (1d. at 22.) Thelongest he can stand isfor five minutes; the farthest he can walk without
the cane is three blocks and with the cane isfive blocks. (l1d. at 22-23.) After that, he has
to stop and sit down. (Id. at 23.) Also, the way he lies and climbing stairs causes pain. (Id.

at 23-24.) He takes Naproxen and Motrin to help relieve the pain. (1d. at 24.)
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He constantly has lower back pain and has had back pain since 2005. (ld. at 24, 29.)
He has a"stiffening pain” in the base of his neck "[g]uite often," e.g., three or four times a
day. (Id. at 25.) Thispainisaggravated by walking or bending over. (Id. at 26.) When he
tries to lift something heavy, e.g., amop bucket, he has pain from his neck to his left arm.
(Id.) Hehasarm pain every day. (Id. at 27.) Nothing relieves the neck pain, which he has
had since 2005. (ld. at 27, 29.)

The heaviest item Plaintiff can lift and carry is a grocery bag weighing three or four
pounds. (Id.) Hissister goesto the store and he takes the bags from her when she returns.
(Id.) Hetriesto clean the bathroom, but it takes awhile. (Id.) He does not do any cooking
or wash; hedoesfold thelaundry. (Id. at 28.) He slegps on the couch. (Id.) Hetriesnot to
dust or vacuum. (ld.) He used to go to church, but has not since he's been at home. (1d.)
He does not go to visit friends or relatives; relatives visit him approximately once a week.
(Id. at 29.)

Plaintiff was released from prison in April 2009 and has not seen any doctors since.
(Id. at 22, 25.)

Ms. Y oung testified as a vocational expert (VE).

The ALJ asked her to assume a hypothetical claimant who (a) was unskilled; (b) able
tolift and carry up to twenty pounds occasionally and ten poundsfrequently; (c) could stand,
sit, and walk for a total of six hours out of eight with normal breaks; and (d) could only
occasionally reach overhead, climb, and use ramps or stairs. (Id. a 31.) With these

limitations, Plaintiff's past work as a temporary machine operator or as ajanitor would still
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be possible. (Id.) With these same limitations, and Plaintiff's age, education, and work
experience, aclaimant could perform light janitorial work and small product assembly jobs,
significant numbers of which existed in the local economy. (Id. at 32.) This finding was

consistent with the Dictionary of Occupational Titles. (Id.) If this claimant had to use a

cane, light work would be eliminated. (1d.)

Medical and Other Records Beforethe ALJ

The documentary record beforethe ALJincluded forms Plaintiff completed as part of
the application process, documents generated pursuant to his applications, records from
health care providers, and assessments of his physical and mental residual functional
capacities.

When applying for DIB and SSI, Plaintiff completed a Disability Report. (Id. at 111-
18.) Degenerative joint disease, spina arthritis, osteoarthritis, vision problems, and
nervousnesslimited hisability towork. (Id. at 112.) Specificaly, hewasstiff, had problems
moving, was in constant joint pain, had problems with his joints locking up and making it
difficult for him to lift things, had severe pain in his back and neck, had dizzy spells, was
nervous, and had the shakes. (I1d.) Hisimpairmentsfirst interfered with his ability to work
in 2003 and stopped him from working on April 26, 2005. (Id.) He had stopped working on
January 31, 2003, when hewasfired for dropping things when working on an assembly line.
(Id.) Hislongest-held job was as a janitor. (Id. at 113.) He had completed the eleventh

grade, and had not been in specia education classes. (Id. at 117.)



Plaintiff also completed a Function Report. (Id. at 136-43.) Helivesin ahouse with
his mother. (Id. at 136.) During the day, he eats, takes a shower, and watches television.
(Id.) Before hisimpairments, he could use his hands, hold a job, stoop, and bend. (Id. at
137.) Hisimpairments do not affect hisability to take care of personal grooming. (Id.) His
neck and back pain do make it hard for him to sleep. (Id.) He sometimes needs to be
reminded to take hismedication. (Id. at 138.) Hismother cooksfor him. (Id.) He mowsthe
lawn and doesthe laundry. (I1d.) Thistakeshimtwo hoursonceaweek. (1d.) Onceor twice
a week, for approximately an hour, he shops for personal items, e.g., cigarettes, soap,
toothpaste. (Id. at 139.) Hisinterestsare reading and watchingtelevision. (Id. at 140.) He
does not have any problems getting along with other people. (Id. at 141.) Hisimpairments
affect his abilities to lift, squat, bend, walk, kneel, complete tasks, and use his hands. (1d.)
They do not affect his abilities to sit, reach, stand, see, climb stairs, remember, concentrate,
follow instructions, or get along with others. (I1d.) He can walk twenty to thirty minutes
before getting tired and having to stop; he can lift thirty to fifty pounds. (Id.) He does not
follow written instructions, get along with authority figures, or handle stresswell. (1d. at
141-42.) Hewears glasses, and has since 1975. (Id. at 142.) He does not use acane. (Id.)

Thesameday, Plaintiff'ssister completed aFunction Report on hisbehalf. (Id. at 119-
27.) She sees him approximately three timesaweek. (1d. at 119.) Helivesin ahouse with
family. (Id.) She does not know what he does during the day other than cleaning the house
and doing laundry. (Id.) Hisneck and back pain affect hissleep. (Id. at 120.) She does not

know if hisimpairments affect his ability to take care of personal grooming tasks. (Id.) He

-5-



does not need any reminders to take care of his personal needs and grooming or to take his
medication. (Id. at 121.) She does not know if he prepared hisown meals. (Id.) He mows
the grass and does the laundry; she does not know how long these taskstake him. (Id.) She
does not know if he goes outside, but doesknow that he goesto the store to shop for personal
items. (Id. at 122.) Hisinterestsinclude reading and watching sports on television. (ld. at
123.) Hedoesnot spend any time with others. (1d.) He goesto church twiceamonth. (Id.)
He has no problems getting along with peopl e, although he usually does not feel well enough
to engage in socia activities, or in paying attention. (ld. at 123-24.) His impairments,
specifically, hisjoint pain, affect his abilitiesto lift, climb stairs, squat, bend, use his hand,
walk, and complete tasks. (Id. at 124.) They do not affect his abilitiesto sit, reach, stand,
see, understand, concentrate, remember, follow instructions, or get along with others. (1d.)
He doesnot handle stresswell. (I1d.) Hewearsglasses. (Id. at 125.) He doesnot use acane.
(1d.)

Plaintiff completed a Disability Report — Appeal form after the initial denial of his
applications. (1d. at 147-53.) There had been no change in his impairments since he had
completed the initial report. (Id. at 148.) Since that time, he had been to Christian Hospital
Northeast for his back and neck pain and had been prescribed hydrocodone and Naproxen.
(Id. at 148-50.) He could not work, exercise, do yard work, or get out much. (Id. at 151.)

Also before the ALJ was Plaintiff's earnings record for 1974 to 2007, inclusive. (Id.
at 100.) His greatest annual earnings were $2,153.49, in 1995; his next greatest were

$1,194.25, in 1993. (I1d.) He had no earning in 2003, 2004, 2005, and 2006. (ld.) His

-6-



earnings in 2007 were $168.00. (Id.) Intwenty of the thirty-two, he had no earnings at all.
(1d.)

Plaintiff's medical records were either from the Missouri Department of Corrections
(DOC) or Christian Hospital Northeast (Christian Hospital).

At an appointment in July 2004 with a DOC health care provider, Plaintiff reported
that he had abused alcohol since he was fifteen and would occasionally drink until he passed
out. (Id. at 158.) He had also intermittently used crack cocaine and heroin for ten years.
(Id.) The heroin use had stopped approximately ten years earlier; the alcohol and crack
cocaineuse had stopped oneyear earlier. (1d.) HisGlobal Assessment of Functioning (GAF)
was 60.° (Id.) Hewasto be released in December 2005. (Seeld. at 167.)

In March 2006, Plaintiff had returned to the DOC. (Seeld. at 168.) He reported
having no medical problems the DOC needed to know about. (Id. at 169.) When having a
physical examination that month, Plaintiff was not using a cane and denied any joint pain or
vision problems. (Id. at 163.) In May, Plaintiff had an intake mental health evaluation. (1d.
at 161-62.) He did not show signs of serious depression, acute psychosis, or active mania.

(1d. at 161.) Hehad quit using alcohol and heroinin August 2003. (Id.) His GAF was 70.*

3"Accordingtothe[ DSM-IV-TR], the Global Assessment of Functioning Scale[ GAF] isused
to report 'the clinician's judgment of the individua's overall level of functioning,” Hudson v.
Barnhart, 345 F.3d 661, 663 n.2 (8th Cir. 2003), and consists of a number between zero and 100
to reflect that judgment, Hurd v. Astrue, 621 F.3d 734, 737 (8th Cir. 2010). A GAF score between
51 and 60 indicates "[m]oderate symptoms (e.g., flat affect and circumstantial speech, occasiond
panic attacks) OR moderate difficulty insocial, occupational, or school functioning (e.g., few friends,
conflicts with peers or co-workers)." DSM-1V-TR at 34 (emphasis omitted).

4See note 3, supra.



(Id. at 162.) In June, Plaintiff consulted a DOC doctor about gas. (Id. at 178.) The doctor
noted that Plaintiff's "old record" showed multiple doctor appointments for various
complaints and "no-shows [were] not uncommon.” (1d.)

Plaintiff went to the emergency room at Christian Hospital in April 2007 with
complaints of neck and right arm pain and a report of a diagnosis of cervical arthritis ten
yearsearlier. (Id. at 183-208.) The painwas aseven on aten-point scale, with ten being the
worst, and wasworse when helay down. (Id. at 185, 187, 189.) Hewas not currently taking
any medications. (Id. at 183.) He had apositive response to aninjection of Toradol. (Id. at
187-88.) He had no back pain, and had had no prior treatment for the neck pain. (Id. at 190.)
An x-ray of his cervical spine revealed a dlight straightening of his cervical lordosis; a
moderately severe disc space narrowing at C5-6 and a mild narrowing at C4-5 and possibly
at C6-7; degenerative changes at the opposing vertebral and plates at C5-6; large anterior
osteophytes at C5 and C6; small anterior osteophyte inferior margin at C4 and superior
margin of C7; and mild right-sided foraminal stenosis at C5-6. (ld. at 192-94, 206.) The
diagnosis was degenerative disc disease with degenerative spurring and probable mild right
foraminal stenosis at C5-6 and uncovertebral joint spurs on the left side. (Id. at 193, 194,
206.) Plaintiff was discharged home with a prescription for Vicodin and Anaprox. (ld. at

195.)



When seen by a DOC doctor in July 2008, Plaintiff reported right hip pain and was
prescribed Naproxen. (Id. at 235.) Two days later, a nurse gave him a lay-in® for three
months due to his arthritis and right hip pain. (Id. at 237.) An x-ray of hisright hip taken
five days later was negative for any bony injury. (Id. at 239.) The joint spaces were
preserved; the cortical margins and articular surfaces were smooth. (1d.) He returned four
days later, and reported to a nurse that his cellmate thought he had a pinched nerve. (1d. at
241.) He was walking bent forward and was to be referred to a doctor. (1d.) Two weeks
later, a nurse noted that Plaintiff would benefit from use of acane. (ld. at 242.) He was
walking with an abnormal gait and wasto be assigned to abottom bunk. (Id.) Hewasto be
referred to adoctor for alay-in. (1d.)

Also before the ALJ were assessments of Plaintiff's mental functional capacities by
an examining consulting psychologist and by a non-examining consultant and an assessment
of his physical residual functional capacity by non-examining agency consultant.

L. LynnMades, Ph.D., alicensed psychologist, performed apsychological evaluation
of Plaintiff in June 2007. (ld. at 209-13.) Plaintiff complained of arthritis and getting dizzy

sometimeswhen he stood up. (Id. at 209.) Hereported that he had "'nervous problems,™ i.e.,
"his nerves got bad" and heitched. (Id.) These problems were not related to anxiety but to
"some type of nerve damage." (Id.) He did not have any mood problems. (Id.) He last

drank alcohol three or four weeks earlier; he had then drunk twelve beers and a pint or more

°A lay-in"alowsaprisoner to stay in bed except for meals." Popoalii v. Correctional M ed.
Servs., 512 F.3d 488, 492 (8th Cir. 2008).
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of vodka. (Id. at 210.) He drank on the weekends, and usually drank that amount. (Id.) He
did not have the "shakes," but did have blackouts. (Id.) Helast used crack cocaine four or
fiveyearsago and heroinsix yearsago. (Id.) Hehad"history of special education placement
for behavior problems in school" and had been suspended three or four times. (Id.) His
longest period of employment was thirty days. (Id.) He either would quit ajob or be fired
because of physical complaints. (Id.) He had been arrested multiple times; had been in the
penitentiary several times; was last released in 2006; and was on parole until next year. (1d.
at 210-11.) His hygiene was within normal limits; his attitude was "generally cooperative
and pleasant”; his expression was alert; and, his eye contact was good. (Id. at 211.) His
posture and gait were within normal limits. (1d.) His speech was normal inrate and rhythm
and was without tangents, flight of ideas, or perseveration. (Id.) His affect was full and
appropriate. (1d.) Histhought contact was without disturbance. (Id.) He was oriented in
al spheres and could repeat five digits forward. (I1d.) He could not name the current
president, governor, or mayor. (Id.) He could name four past presidents. (Id. at 212.) His
expressed verbal judgment was poor to fair, e.g., if hediscovered afirein acrowded theater,
he would get out; his proverb interpretation was poor; hisinsight and judgment were slightly
limited. (Id.) Hecould perform simple calculations and had afair ability to assess essential
shared characteristics between objects. (1d.) Hehad an adequate ability to maintain attention

and concentration with appropriate persistence and pace. (Id.) His diagnosis was alcohol
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abuse and opioid abuse and cocaine abuse in sustained full remission according to Plaintiff.
(Id. at 212-13.) He had a GAF of 80° and afair prognosis. (Id. at 213.)

The following month, Michad Stacy, Ph.D., completed a Psychiatric Review
Technique form (PRTF) for Plaintiff. (Id. at 215-25.) Plaintiff was described as having a
personality disorder, i.e., an antisocia personality disorder, and substance abuse disorder,
neither of which were severe. (ld. at 215, 220, 221.) His two disorders resulted in mild
difficulties in maintaining social functioning, in no restrictions of activities of daily living,
and in no difficulties in maintaining concentration, persistence, or pace. (Id. at 223.) Nor
were there any episodes of decompensation of extended duration. (1d.)

The same month, a Physical Residual Functional Capacity Assessment (PRFCA) of
Plaintiff was completed by an agency nonmedical consultant. (Id. at 226-31.) The only
diagnosiswas degenerative disc disease of the cervical spine. (Id. at 226.) Thisimpairment
resulted in exertional limitations of Plaintiff being able to occasionally lift or carry fifty
pounds; frequently lift or carry twenty-five pounds; and stand, walk, or sit about six hours
in an eight-hour day. (Id. at 227.) His ability to push or pull was limited in his upper
extremities. (I1d.) He had postural limitations of only occasionally climbing ramps, stairs,
ladders, ropes, or scaffolds. (Id. at 229.) He had a manipulative limitation in his ability to
reach in all directions, including overhead. (ld.) He had no visual, communicative, or

environmental limitations. (1d. at 229-30.)

®A GAF between 71 and 80 isdescribed as"[i]f symptoms are present, they are transient and
expectable reactions to psycho-socia stressors . . . ; no more than dight impairment in social,
occupational, or school functioning . . . ." DSM-1V-TR at 34.
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The ALJ's Decision

Employing the Commissioner's sequential evaluation process, see pages 13 to 16,
below, the ALJfirst found that Plaintiff had not engaged in substantial gainful activity after
April 26, 2007, the application date. (I1d. at 9.) Indeed, Plaintiff had never been engaged in
substantial gainful activity and had no past relevant work. (Id.) The ALJ next found that
Plaintiff has severe impairments of degenerative disc disease of the cervical spine and
osteoarthritis. (1d.) Hefound "no evidence of asevere mental impairment.” (1d. at 10.) Nor
did he have an impairment or combination thereof that met or medically equaled an
impairment of listing-level severity. (1d.)

The ALJ then concluded that Plaintiff had the residual functional capacity (RFC) to
perform light work” with the additional restrictions of being limited to only occasional
reaching overhead and climbing of ladders, ropes, scaffolds, ramps, and stairs. (1d.) In
reaching this conclusion, the ALJfound that Plaintiff's [imited daily activities were not due
solely to hismedical condition, that no treating or examining physician had ever found him
disabled or limited in certain activities, that he had a poor work history and low earnings, and
that an award of SSI would result in more annual income than he had ever earned. (1d. at 11-

12))

™Light work involveslifting no morethan 20 poundsat atimewith frequent lifting or carrying
of objects weighing up to 10 pounds." 20 C.F.R. § 404.1567(b).
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GiventhisRFC and Plaintiff's age, education, and work experience, he could perform
such jobs as janitor and production/assembly worker. (Id. at 12.) He was not, therefore,
disabled within the meaning of the Act.® (Id. at 13.)

L egal Standards

Under the Act, the Commissioner shall find a person disabled if the claimant is
"unable to engage in any substantial activity by reason of any medicaly determinable
physical or mental impairment,” which must last for a continuous period of at least twelve
months or be expected to result in death. 42 U.S.C. § 1382c(a)(3)(A). The impairment
suffered must be "of such severity that [the claimant] is not only unable to do his previous
work, but cannot, considering his age, education, and work experience, engage in any other
kind of substantial gainful work which exists in the national economy." 42 U.S.C. §
1382c(a)(3)(B).

The Commissioner has established a five-step process for determining whether a
person isdisabled. See 20 C.F.R. 88 404.1520, 416.920; Hurd, 621 F.3d at 738; Gragg v.

Astrue, 615 F.3d 932, 937 (8th Cir. 2010); Moore v. Astrue, 572 F.3d 520, 523 (8th Cir.

2009). "Each step in the disability determination entails a separate analysis and legal

standard.” Lacroix v. Barnhart, 465 F.3d 881, 888 n.3 (8th Cir. 2006). First, the claimant

cannot be presently engaged in "substantial gainful activity." See20 C.F.R. 88404.1520(b),

8The ALJsdecision refers only to Plaintiff's SSI application. To be eligible for DIB, Plaintiff
had to show a he had earned sufficient wages in the past five years to quaify. See 42 U.S.C.
§ 423(d); 20 C.F.R. § 404.130. Plaintiff clearly did not qualify; therefore, the ALJs failure to also
refer to his DIB application was not prejudicial.
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416.920(b); Hurd, 621 F.3d at 738. Second, the claimant must have a severe impairment.
See 20 C.F.R. 88 404.1520(c), 416.920(c). The Act defines "severe impairment” as "any
impairment or combination of impairments which significantly limits [claimant's] physical

or mental ability to do basic work activities. . .." 1d. Accord Martisev. Astrue, 641 F.3d

909, 923 (8th Cir. 2011); Pelkey v. Barnhart, 433 F.3d 575, 578 (8th Cir. 2006).

Conversely, "[a]n impairment is not severe if it amounts only to a slight abnormality that
would not significantly limit the claimant's physical or mental ability to work," i.e., "[it]
would have no more than aminimal effect on the claimant's ability towork . . . ." Kirby v.
Astrue, 500 F.3d 705, 707 (8th Cir. 2007). "Severity isnot an onerousrequirement . . ., but
itisalso not atoothless standard . . . ." 1d. at 708 (internal citations omitted).

At thethird step inthe sequential evaluation process, the ALJmust determinewhether
the claimant has a severe impairment which meets or equals one of theimpairmentslistedin
theregulationsand whether such impairment meetsthetwel ve-month durationa requirement.
See 20 C.F.R. 88 404.1520(d), 416.920(d) and Part 404, Subpart P, Appendix 1. If the
claimant meets these requirements, he is presumed to be disabled and is entitled to benefits.

Warren v. Shalala, 29 F.3d 1287, 1290 (8th Cir. 1994).

"Prior to step four, the ALJ must assess the claimant's [RFC], which is the most a
claimant can do despite [hig] limitations." Moore, 572 F.3d at 523 (citing 20 C.F.R.
8404.1545(a)(1)). "[RFC] isnot the ability merely to lift weights occasionally in adoctor's
office; it is the ability to perform the requisite physical acts day in and day out, in the

sometimes competitive and stressful conditionsinwhich real peoplework inthereal world."
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Ingram v. Chater, 107 F.3d 598, 604 (8th Cir. 1997) (internal quotations omitted).

Moreover, "'a claimant's RFC [is] based on all relevant evidence including the medical
records, observations by treating physicians and others, and an individual's own description
of his limitations." Moore, 572 F.3d at 523 (quoting Lacroix, 465 F.3d at 887); accord

Partee v. Astrue, 638 F.3d 860, 865 (8th Cir. 2011). "The need for medical evidence,

however, does not require the [Commissioner] to produce additional evidence not already
within the record. [A]n ALJis permitted to issue a decision without obtaining additional
medical evidence so long as other evidence in the record provides a sufficient basis for the

ALJs decison.” Howard v. Massanari, 255 F.3d 577, 581 (8th Cir. 2001) (quoting

Anderson v. Shalala, 51 F.3d 777, 779 (8th Cir. 1995)) (second alteration in original).

"'Before determining a claimant's RFC, the ALJ must first evaluate the claimant's

credibility.™ Wagner v. Astrue, 499 F.3d 842, 851 (8th Cir. 2007) (quoting Pearsall v.

Massanari, 274 F.3d 1211, 1217 (8th Cir. 2002)). Thisrequiresthat the ALJconsider "'(1)
the claimant's daily activities; (2) the duration, frequency, and intensity of the pain; (3) the
precipitating and aggravating factors; (4) the dosage, effectiveness, and side effects of
medication; (5) any functional restrictions; (6) the claimant's work history; and (7) the

absence of objective medical evidence to support the claimant's complaints.” Buckner v.
Astrue, 646 F.3d 549, 558 (8th Cir. 2011) (quoting Moore, 572 F.3d at 524). After
considering thesefactors, the ALJmust make expresscredibility determinationsand set forth

the inconsistencies in the record which caused the ALJ to reject the claimant's complaints.
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Singh v. Apfel, 222 F.3d 448, 452 (8th Cir. 2000); Beckley v. Apfel, 152 F.3d 1056, 1059

(8th Cir. 1998).

At stepfour, the ALJdetermineswhether claimant can returnto hispast relevant work,
"review[ing] [the claimant's] [RFC] and the physical and mental demands of the work
[claimant has] doneinthe past." 20 C.F.R. 88 404.1520(e), 416.920(e). The burden at step
four remains with the claimant to prove his RFC and establish that he cannot return to his

past relevant work. M oore, 572 F.3d at 523; accord Dukesv. Barnhart, 436 F.3d 923, 928

(8th Cir. 2006); Vandenboom v. Barnhart, 421 F.3d 745, 750 (8th Cir. 2005).

If the ALJ holds at step four of the process that a claimant cannot return to past
relevant work, the burden shifts at step five to the Commissioner to establish that the claimant
maintains the RFC to perform a significant number of jobs within the national economy.

Pate-Fires v. Astrue, 564 F.3d 935, 942 (8th Cir. 2009); Banks v. Massanari, 258 F.3d

820, 824 (8th Cir. 2001). Seealso 20 C.F.R. 88 404.1520(f), 416.920(f). The Commissioner
may meet his burden by eliciting testimony by aVE, Pearsall, 274 F.3d at 1219, based on
hypothetical questions that "'set forth impairments supported by substantial evidence on the

record and accepted as true and capture the concrete consequences of those impairments,

Jonesv. Astrue, 619 F.3d 963, 972 (8th Cir. 2010) (quoting Hiller v. S.S.A., 486 F.3d 359,

365 (8th Cir. 2007)).
If the claimant is prevented by his impairment from doing any other work, the ALJ

will find the claimant to be disabled.
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The ALJs decision whether a person is disabled under the standards set forth above

Is conclusive upon this Court "'if it is supported by substantial evidence on the record as a

whole." Wiesev. Astrue, 552 F.3d 728, 730 (8th Cir. 2009) (quoting Finch v. Astrue, 547

F.3d 933, 935 (8th Cir. 2008)); accord Dunahoo v. Apfel, 241 F.3d 1033, 1037 (8th Cir.

2001). "'Substantial evidence is relevant evidence that a reasonable mind would accept as
adequate to support the Commissioner's conclusion.” Partee, 638 F.3d at 863 (quoting Goff
v. Barnhart, 421 F.3d 785, 789 (8th Cir. 2005)). When reviewing the record to determine
whether the Commissioner's decision is supported by substantial evidence, however, the
Court must consider evidencethat supportsthe decision and evidencethat fairly detractsfrom

that decision. Moore, 623 F.3d at 602; Jonesv. Astrue, 619 F.3d 963, 968 (8th Cir. 2010);

Finch, 547 F.3d at 935. The Court may not reverse that decision merely because substantial
evidence would also support an opposite conclusion, Dunahoo, 241 F.3d at 1037, or it might
have "come to a different conclusion,” Wiese, 552 F.3d at 730. "If, [however,] after
reviewing the record, the court findsit ispossibleto draw two inconsistent positionsfromthe
evidence and one of those positions represents the ALJs findings, the court must affirm the

ALJsdecision.” Partee, 638 F.3d at 863 (quoting Goff, 421 F.3d at 789). See also Owen

v. Astrue, 551 F.3d 792, 798 (8th Cir. 2008) (the ALJs denial of benefits is not to be
reversed "so long as the ALJs decision falls within the available zone of choice") (interna
guotations omitted).

Discussion
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Plaintiff arguesthat the ALJerred by (1) not offering sufficient reasonsto support his
conclusion that the need for a cane and lay-in were based on his subjective complaints
because these DOC accommodations were significant nonexertional limitations and (2) not
including his need for a cane in the hypothetical question posed to the VE.

Plaintiff notesthat he was given alay-in, abottom bunk, and acanein 2008 and argues
that these accommodations reflect restrictions which should have been incorporated in his
RFC. Asnoted by the Commissioner, however, these accommodati onswere made by anurse
in response to Plaintiff complaining of right hip pain and walking bent forward, to Plaintiff's
report that he had been told by his cellmate that his pain was caused by a pinched nerve, and
after an x-ray showed nothing wrong with the hip. A nurse is not "an acceptable medical
source," see20 C.F.R. 88404.1513(a), 416.913(a), and consequently cannot provide medical
opinions or be considered a treating source, see 20 C.F.R. 88 404.1527(a)(2), 404,1527(d),
416.927(a)(2), and 416.927(d). Moreover, therecordsreflect that Plaintiff wasto bereferred
to a doctor, an acceptable medical source, but do not include any record of any such visit.
Clearly, the accommodations made by the nurse were based on Plaintiff's description of his
pain and in anticipation of him being seen by a doctor.

As noted above, when assessing a claimant's RFC, ALJ must evaluate his credibility.
Thus, although not directly challenged by Plaintiff, the ALJs assessment of his credibility is
integral to his RFC conclusions. As set forth below, that assessment is supported by

substantial evidence on the record as a whole.
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When evaluating a claimant's subjective complaints, an ALJ may properly consider
whether those complaints are supported by the objective medical evidence, although alack
of such support may not be the only reason for discounting his complaints. Halverson v.
Astrue, 600 F.3d 922, 931-32 (8th Cir. 2010). "'A physical or mental impairment must be
established by medical evidence consisting of signs, symptoms, and laboratory findings, not
only by [the clamant's] statement of symptoms.” Martise, 641 F.3d at 923 (quoting 20
C.F.R. 8§404.1508) (alterationinoriginal). Seealso42 U.S.C. 8423(d)(5)(A) (requiring that
aclaimant'scomplaintsof pain or symptoms not be conclusive evidence of disability but there
asobe"medical signsand findings, established by medically acceptableclinical or |aboratory
diagnostic techniques'). Pain is a symptom, not an impairment. See 20 C.F.R.
88 404.1569a(a), 416.969a(a). Asexplained below, the ALJdid not err in finding Plaintiff's
alegations of disabling pain not to be credible.

First, athough thelack of objective medical evidence supporting Plaintiff's subjective
complaints may not be the sole basis for regecting those complaints, it is a proper

consideration. See Ford v. Astrue, 518 F.3d 979, 982 (8th Cir. 2008); Ellisv. Barnhart,

392 F.3d 988, 996 (8th Cir. 2005).
Second, "'[an] ALJ may disbelieve subjective complaintsif there are inconsistencies

inthe evidenceasawhole.” McCoy v. Astrue, 648 F.3d 605, 614 (8th Cir. 2011) (quoting

Strongsonv. Barnhart, 361 F.3d 1066, 1072 (8th Cir. 2004)). Therecord beforethe ALJwas

replete with inconsistencies. For instance, Plaintiff alleged a disability onset date of April

2005, but had stopped working in January 2003. He reported that he could hold ajob before
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his impairments, but the earliest onset date of a cited impairment is two years after hislast
job. Hereported that he needed to be reminded to take his medication; hissister reported that
he did not. He reported that he used to go to church before his impairments; his sister
reported that he went twice a month. He reported that he had not been in special education
classes, but told the consulting psychologist that he had been. He testified that he could not
stand for longer than five minutes, yet he and his sister both reported that hisimpairmentsdid
not affect hisability to stand. Hetestified that he had had neck pain since 2005, yet told the
health care providersat Christian Hospital that he had had no prior treatment. And, thereare
no records of any treatment of any alleged impairment until that visit. He testified he had
disabling back pain since 2005; however, when at the emergency room in 2007 he had no
symptoms of such. Third, Plaintiff's poor work history detracts from his credibility. See

Wildman v. Astrue, 596 F.3d 959, 968-69 (8th Cir. 2010) (ALJ properly considered

claimant's sporadic work history prior to her aleged onset date as detracting from her

credibility); accord Bradley v. Astrue, 528 F.3d 1113, 1115 (8th Cir. 2008). Moreover, the

Court notes that he sought medical treatment from the DOC in connection with a lay-in
excusing him from work.
Fourth, no doctor has placed any restriction on Plaintiff because of any alleged

impairment. See Mouser v. Astrue, 545 F.3d 634, 638 (8th Cir. 2008) (finding that lack of

physician-imposed restriction was inconsistent with claimant's report of debilitating

symptoms). Seealso Fortev. Barnhart, 377 F.3d 892, 896 (8th Cir. 2006) (findingthat ALJ
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had not erred in not considering alleged impairment in assessing claimant's RFC when no
doctor had imposed any restrictions on claimant due to impairment).
Plaintiff further argues that the ALJ erred by not including his need for acane in the

hypothetical question posed to the VE. A properly phrased hypothetical question to aVE

must " capture the concrete consequences of aclamant'sdeficiencies.”" Porchv. Chater, 115

F.3d 567, 572 (8th Cir. 1997); accord Robson v. Astrue, 526 F.3d389, 392 (8th Cir. 2008).

"A hypothetical question is properly formulated[, however,] if it sets forth impairments
'supported by substantial evidencein therecord and accepted astrue by the ALJ." Guilliams

v. Barnhart, 393 F.3d 798, 804 (8th Cir. 2005) (quoting Davisv. Apfel, 239 F.3d 962, 966

(8th Cir. 2001)). Accord Goff, 421 F.3d at 794; Haggard v. Apfel, 175 F.3d 591, 595 (8th

Cir. 1999). Any aleged impairments properly rejected by an ALJ as untrue or

unsubstantiated need not beincluded in ahypothetical question. Johnson v. Apfel, 240 F.3d

1145, 1148 (8th Cir. 2001). Because the ALJdid not err in not finding that Plaintiff needed

to use a cane, he did not err in excluding the use in his hypothetical questions to the VE.
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Conclusion
Considering all theevidenceintherecord, including that which detractsfromthe ALJ's
conclusions, the Court finds that there is substantial evidence to support the ALJ's decision.
"As long as substantial evidence in the record supports the Commissioner's decision, [this
Court] may not reverse it [if] substantial evidence exists in the record that would have
supported a contrary outcome or [if this Court] would have decided the case differently."

Krogmeler v. Barnhart, 294 F.3d 1019, 1022 (8th Cir. 2002) (internal quotations omitted).

Accordingly,
ITISHEREBY ORDERED that the decision of the Commissioner isAFFIRMED and
that this case iIsDISMISSED.

An appropriate Judgment shall accompany this Memorandum and Order.

/sl Thomas C. Mummert, IlI
THOMASC. MUMMERT, Il
UNITED STATES MAGISTRATE JUDGE

Dated this 28th day of November, 2011.
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