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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

KEITH BYRON BARANSKI, )
Petitioner, ))
V. ; No. 4:11-CV-123 CAS
UNITED STATES OF AMERICA, ))
Respondent. ) )

MEMORANDUM AND ORDER

This matter is before the Court on theitdd States’ Motion to Dismiss petitioner Keith
Byron Baranski’s (“petitioner” or “Mr. Barakg’) Second Amended Verified Petition for Writ of
Error Coram Nobis. Mr. Baranski opposes the motion to dismiss and it is fully briefed. In addition,
petitioner filed a motion for leave fide a third amended petition farrit of error coram nobis. For
the following reasons, the government’s Motion to Dismiss will be granted in part and denied in
part, and Mr. Baranski’'s motion for leave to file a third amended petition for writ of error coram
nobis will be granted as set forth in this Memorandum and Order.
|. Background

Mr. Baranski was convicted of one countohspiracy to import machine guns illegally by
submitting false entries in forms submitted to Bueeau of Alcohol, Tobacco & Firearms (ATF),
in violation of 18 U.S.C. 8 371. The governmeatight and obtained criminal forfeiture of the
weapons. Mr. Baranski was sentenced to a tdrsixty months’ imprisonment followed by three
years supervised release. Mr. Baranski appésderbnviction and sentea and the Eighth Circuit

affirmed. _United States v. Baranskb F. App’x 566 (8th Cir. 2003) (unpublished per curiam). Mr.

Baranski filed a motion to vacate, set asideasrect his sentence pursuant to 28 U.S.C. § 2255 that
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this Court denied._Baranski v. United Stat2806 WL 472451 (E.D. Bl Feb. 27, 2006). Mr.

Baranski appealed, and the Eighth Citredffirmed. Baranski v. United Statesl5 F.3d 857 (8th

Cir. 2008). Mr. Baranski’s term of supervised release was terminated on August 17, 2009. Mr.
Baranski filed a pro se Petition for Writ ofrr Coram Nobis on January 18, 2011, and an amended
petition through counsel on March 14, 2011 that ass#rted counts. Mr. Baranski filed a second
Amended Petition for Writ of Error Coram Nabf“Petition”) on May 21, 2014 that asserts ten
counts (Doc. 140).

The government moves to dismiss the Petition. The government’s motion to dismiss does
not indicate the procedural authority on which it is based. The government states in its Reply
memorandum that a portion of its motion is filedguant to Rule 12(b)(6), Federal Rules of Civil
Procedure, and the remainder is based on the abuse of the writ doctrine.

II. Motion to Dismissfor Failureto Statea Claim

A. Legal Standard

On a motion to dismiss, the Court accepts as true the factual allegations contained in the
petition and grants the petitioner the benefit of all reasonable inferences that can be drawn from

those allegations. Seeistgraaf v. Behren$19 F.3d 867, 872-73 (8th Cir. 2010). “To survive a

motion to dismiss, a complaint must contain suéintifactual matter, accepted as true, to ‘state a

claim to relief that is plausiblen its face.” _Ashcroft v. Igbab56 U.S. 662, 678 (2009) (quoting

Bell Atl. Corp. v. Twombly 550 U.S. 544, 570 (2007)). “A clainas facial plausibility when the
[petitioner] pleads factual contetiitat allows the coutib draw the reasonable inference that the

[respondent] is liable for the misconduct alleged.” Id.



B. Discussion
The government moves to dismiss the Petitiotherbasis that Mr. Baranski has failed to

allege “present adverse consequences” fimoonviction, citing Stewart v. United Stgté46 F.2d

42, 43-44 (8th Cir. 1971) and McFadden v. United St&t88 F.2d 285, 287 (8th Cir. 1971). The

government states that although the Eighth Circigtrizd stated what typ# consequences must
be shown to obtain coram nobis relief, other circuits require a showing of something more than
simply a criminal conviction.

Mr. Baranski responds that the government has been on notice of the adverse consequences
of his conviction since the dayishmatter was filed, as prior k®ons of the petition specifically
alleged continuing adverse consequences ofdhection, including the inability to vote in federal
elections, to be seated on ayjuto own or possess a fireaonammunition for hunting purposes,

to be an executor of an estate, to obtain empémgrnomparable to that held at the time of his

In one case cited by the govarent, United States v. Geor@& 6 F.3d 254 (1st Cir. 2012),
the First Circuit observed that the case law ‘ihesn uneven” with respect to the requirement to
show adverse consequences from the conviction to obtain coram nobis relief:

For example, several courts have indicated that something more than the stain of
conviction is needed to show continuing collateral consequence®.&ddeming

v. United Statesl 46 F.3d 88, 90-91 & n.3 (2d Cir. 1998) (per curiam); United States
v. Dyer, 136 F.3d 417, 429-30 & n.33 (5th Cir. 1998); Ha§8B F.2d at 5; United
States v. OsseB64 F.2d 1056, 1059-60 (3d Cir. 1988); sésUnited States v.
Keane 852 F.2d 199, 203 (7th Cir. 1988) (holding that continuing collateral
consequences arise only in situationerehthe disability isinique to a criminal
conviction). Other courts have indicated that continuing collateral consequences
invariably flow from a felony conviction alone. Seeg, United States v. Petéd10

F.3d 709, 715-16 (11th Cir. 200@)er curiam); Walgrer885 F.2d at 1421; United
States v. MandeB62 F.2d 1067, 1075 & n. 12 (4th Ci988). Yet another court

has granted coram nobis relief without mentioning the requirementAlBeev.

United States867 F.2d 969, 971-72 (6th Cir. 1989).

George 676 F.3d at 254.



conviction (an importer), and the potential of reaggv@n enhanced sentence if an additional felony
conviction is rendered. Sé&etition at 9-10 (Doc. 1); AmendedtPat 15, 1 52 (Doc. 9). Petitioner
concedes that the current Petition omits allegatdicentinuing adverse consequences, and seeks
leave of Court to file a third amended Petition for Writ of Error Coram Nobis to re-allege the
continuing adverse consequences.

The Court concludes that Mr. Baranski’'s prior petitions adequately allegesisad
consequences from his conviction, particularbtths a convicted felon, he can no longer hold his
prior employment as an importer of firearms. The current Petition, however, fails to allege adverse
consequences and is therefore deficient inrspect. Under these circumstances, Mr. Baranski
will be granted leave to amend his petition tdlegge the adverse consequences of his conviction.
Because the Court concludes that portionhefPetition are not an abuse of the wimita, it will
grant the government’s motion to dismiss for failtogestate a claim and also grant Mr. Baranski
leave to file a third amended petition, in accomawith this Memorandum and Order, to reallege
the adverse consequences of his conviction.

[I1. Motion to Dismissfor Abuse of the Writ

The government also moves to dismiss the Pettiatie basis that it &n abuse of the writ.

The government asserts that all but one of4kads raised in the Petition could and should have
been raised either in Mr. Baranski’s direct appeal or his motion to vacate, set aside or correct
sentence under 28 U.S.C. § 2255, and not in another collateral attack of his conviction filed more
than ten years after it occurred. The governmesat asserts that one of the issues in the Petition

was actually raised and rejected in Mr. Baranski’'s § 2255 proceeding and as a result cannot be raised

again.



A. Legal Standard

The abuse of the writ doctrine “in generablpibits subsequent habeas consideration of

claims not raised, and thus defaulted, in th&t federal habeas proceeding.” McCleskey v. Zant

499 U.S. 467, 490 (1991). The abuse of the writ dextalso applies to coram nobis cases. United

States v. Camacho-Bordeé®! F.3d 1168, 1172-73 (8th Cir. 1996).

“[T]he abuse-of-the-writ doctrine . . . concentrate[s] on a petitioner’s acts to determine
whether he has a legitimate excuse for failing to raise a claim at the appropriate time.” MgCleskey
499 U.S. at 490. The Supreme Court held that“cause” and “prejudice” standard used to
determine whether to excuse state procedural efauhe standard for determining whether there
has been an abuse of the wiitough inexcusable neglect. Sdeat 490-96. Where a petitioner
files a second or successive petiti “the government bears the burden of pleading abuse of the
writ” and does so “if, with clarity and particuiby, it notes petitioner’s prior writ history, identifies
the claims that appear for the first time, atldges that petitioner has abused the writ."atdl94.

If this initial burden is met, it then shifts the petitioner to disprove abuse. T disprove abuse
of the writ, the petitioner must show “cause failing to raise [the new claim] and prejudice
therefrom.” 1d.

“[Clause . . . requires a showing of someternal impediment preventing counsel from

constructing or raising the claim.”__Ict 497 (quoting Murray v. Carried77 U.S. 478, 492

(1986)). The fact that a petitioner did not passer could not reasonably have obtained certain
evidence fails to establish cause if other knowdiscoverable evidence could have supported the
claim in any event. _IdThe abuse of the writ doctrine “examimpegtitioner'sconduct: the question

is whether petitioner possessed, or by reasonable means could have obtained, a sufficient basis to

allege a claim in the firgietition and pursue the matterdbgh the habeas process.” &i1.498.



“The requirement of cause in the abuse-of-th#-eemtext is based on the principle that petitioner
must conduct a reasonable and diligent investigation aimed at including all relevant claims and
grounds for relief in the first federal habeas petition.” McClesk&p U.S. at 498. “If what
petitioner knows or could discover upon reasonable investigation supports a claim for relief in a
federal habeas petition, what he does not knomretevant. Omission of the claim will not be
excused merely because evidence discovered later might also have supported or strengthened the
claim.” 1d. at 497-98.

To establish prejudice, “The habeas petitioner must show ‘not merely that the errors at . . .
trial created a possibility of prejudice, but thhey worked to his actual and substantial

disadvantage, infecting his entire trial wéror of constitutional dimensions.” Carrj&77 U.S.

at 494 (quoting United States v. Frad$6 U.S. 152, 170 (1982)). Petitioner must show “there is

a reasonable probability’ that the result of his trial would have been different” if the government’s
promise to Carmi of a Rule 35 sentence reductiogaturn for his testimony had been disclosed to

the defense._Seetrickler v. Greene527 U.S. 263, 289 (1999). Thus, the Court must consider

whether the impeachment information “could reasiypée taken to put the whole case in such a

different light as to undermin@nfidence in the verdict.””_lcat 290 (quoting Kyles v. Whitleyp14

U.S. 419, 435 (1995)).

If a petitioner cannot show cause, his failureaise the claim earlier may still be excused
if he can show that a “fundamental miscarriaggusfice” would result from a failure to entertain
the claim. _McCleskey199 U.S. at 494-95.

B. Petitioner’s Writ History

The government states that petitioner asserted the following claims on the direct appeal of

his conviction:



(1) a challenge to the denial of his motion to suppress the results of a search warrant (372
machine guns) for lack of particularity.

(2) a challenge to sufficiency of evidencestgoport conviction for conspiracy to illegally
import machine guns.

(3) prosecutorial misconduct based on numerous instances of allegedly improper
cross-examination and closing argument.

(4) a challenge to the criminal forfeiture of weapons and acces$ories.
The government states that petitioner assertetbtlowing claims in his § 2255 motion to vacate:
(1) a challenge to the denial of his motiorstgpress the results of a search warrant (372
machine guns) based on Supreme Court’s subsequent decision in Groh v. Ralitgs. 551

(2004), which held that the Fourth Amendmenjuiees particularity in the warrant, not the
supporting documents, and that the Lsgmod faith exception does not apply.

(2) forfeiture of the 372 machine guns must be set aside because the exclusionary rule applies
to forfeiture proceedings also.

(3) ATF Special Agent Johnson testified thathad never seen a law enforcement agency
use a .50 caliber weapon even though the governnmamtisilings belie this, and falsely testified
that the Geneva Convention prohibited .50 caliber ammunition use against personnel; so the
government knew or should have known that Agehnhson presented false evidence and had a duty
under_Napue v. lllinois360 U.S. 264 (1959), to correct it.

C. Discussion

The government has met its initial burden &g described petitioner’s prior writ history,
identified all but one of petitioner’s claims asrigenew, and alleged that petitioner’'s coram nobis
petition constitutes abuse of the writ. The Copgles the principles articulated in McCleskey
determine whether petitioner can meet his burden to show cause and prejudice or a fundamental

miscarriage of justice with respect to each of the claims asserted in his Petition.

*The government incorrectly asserts that Barasgkiect appeal included a claim that it was
error to admit the testimony of AT&pecial Agent Michael Johnson. 3éet. to Dismiss at 6. On
direct appeal, Baranski only challenged Ageinkson’s statements in the affidavit supporting the
search warrant.

3United States v. Leq68 U.S. 897 (1984).
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1. The Government Promised Carmi a Further Reduction in His Sentence Under Rule
35(b) but Deliberately Withheld that Information

In Count I, petitioner asserts that the government promised James Carmi, the key witness
against him at trial, a reduction in his sentencsymamt to Rule 35 of the Federal Rules of Criminal
Procedure in return for his testimony against petitioner, but when Carmi was asked on cross-
examination whether he expected to receivela Baireduction or other consideration in exchange
for his testimony, he lied and denied that any suromises had been made. Petitioner asserts that
the government was fully aware of Carmi’s untruthfulness and coached him to deny the existence
of a promise for a Rule 35 sentence reductamd wilfully and deliberately withheld this
exculpatory and impeachment material from defense counsel.

Petitioner asserts as cause for his failure to raise this claim in his § 2255 motion to vacate
that the factual basis for it was not reasonabbijlalile, because petitioner did not learn that the
government actually promised Carmi a Rule fuction in return for his testimony, as opposed to
merely speculating about such a promise, Jdamuary 19, 2010. On that date, a DEA agent gave
petitioner a copy of a letter from Carmi’s attorney, John Rogers, to Carmi dated February 17, 2003,
that concerned Carmi’s testimony at Baranski’'d.trighe letter stated the U.S. Attorney’s Office
had taken the position that Carmi would not reeed Rule 35 reduction unless he provided new
information, as one Assistant U.S. Attorney denied promising a3uteduction, and the other
stated that even if a Rule 35 had been pramiSarmi was not entitled to it because he “lied when
being questioned about this very issue at trial.” 3ee 1, Ex. 1. Mr. Rogers stated that he had
reviewed the trial transcript “and it certainly diplpear you were not beitrgthful when you denied
knowledge of Rule 35.” IdPetitioner asserts that the government’s failure to disclose Carmi’s false
testimony is an objective factor external to the deéethat interfered withis ability to raise this

claim.



The government argues that because Baranski’s attorney asked Carmi on cross-examination
whether he was expecting a Rule 35 sentence redy&aranski was clearly aware of the issue and
there was no reason he should not have includgdim as to a potential Rule 35 motion in his
§ 2255 motion to vacate sentence.

The Court concludes that petitioner has showrseavith respect to the claim in Count I.
Carmi had already been sentenced well belovapipdicable sentencing guidelines range when he
testified at Baranski’s trial. Under those cir@iances, it was standard trial strategy for Baranski's
attorney to ask whether Carmi expected to recRale 35 reduction or anything else in return for
his testimony, in order to impeach and discredit Carenedibility as a witnes. Under oath, Carmi
denied that any promise — for a Rule 35 reductiatloerwise — had been made to him in return for
his testimony. Petitioner asserts that he relied on Carmi’s testimony as being truthful and had no
evidence upon which he could have raised this claim in his direct appeal or § 2255 motion. Mr.
Baranski also asserts that the information could not have been discovered sooner, in part because
it was protected by Carmi’s attorney-client prigie which Carmi did not waive until years later.

There is no indication Mr. Baranski had any kmaw discoverable evidence that could have
supported the claim in Count | before he obtained the letter from Carmi’s attorney discussing a
promised Rule 35 reduction in return for Casrgstimony. Mr. Baranski obtained the letter well
after his § 2255 motion was denied,j@could not have raised the claim in that proceeding. The
Court finds this is a showing of cause, whishbolstered by petitioner’'s allegations that the
government failed to disclose its promise to Carmi of a Rule 35 reduction, coached Carmi to lie

about the promise of a Rule 35, and did not bring the false testimony to the Court’s attention.



Petitioner asserts that he shows actual prejudice because Carmiwas the only material witness
against him, and therefore any evidence thaeswopes and discredits Carmi’s testimony is material
because Carmi’s credibility is the difference between guilt or innocence for petitioner.

The Court concludes that petitioner has shaetual prejudice, as his description of the
importance of Carmi’s testimony to his conviction is accurate. The government’s case was weak
and depended almost entirely on Carmi’s testim&¥ighout it there could have been no indictment
and no evidence sufficient to bring the case before a jury. Carmi’s credibility was therefore an
important issue in the case, and any eviden@bmise for a sentence reduction in return for
Carmi’s testimony would be highly relevant to his credibility and the jury was entitled to know

about it. _Sed5iglio v. United States405 U.S. 150, 154 (1972) (when the “reliability of a given

witness may well be determinative of guiltionocence,” nondisclosure of evidence affecting
credibility falls within the rule that suppression of material evidence justifies a new trial regardless
of the good or bad faith of the prosecution) (quoted case omitted)). If petitioner’s allegations in
Count | are true, they are sufficient to undermioefidence in the jury’s gliy verdict as there is
a reasonable probability the result of the trial wdwelde been different if this information had been
disclosed.

For these reasons, the Court finds that petitibae shown cause and prejudice with respect
to Count | and concludes it is et abuse of the writ. This aspect of the government’s motion to
dismiss for abuse of the writ will be denied.

2. The Government Was Fully Aware ogthxtent of Carmi’s Memory Impairment

and Deliberately Withheld Records Supporting Carmi’s Amnesia and Memory
Loss

In Count I, petitioner asserts that Carmi suffered a moderate to severe brain injury in a

motorcycle accident that resulted in amnesiasagaificant memory impairment such that Carmi

10



could not remember most of past events, paldity those pertainingo petitioner. Petitioner

alleges that the government was fully aware ah@a condition and memory impairment; that ATF

Agent Johnson showed Carmi various documants repeatedly coached and corrected Carmi,
although Carmi told the agent he had brain damage and amnesia and was not clear as to what
actually happened; the government prepared Carmi for trial by coaching him to downplay his
memory impairment and “spoon fed” him with infieation purported to be the past factual events

he could not remember in order to prograntéssimony; and the government deliberately withheld
exculpatory and impeachment material fromdeé&nse concerning Carmi’s brain injury and the
extent of his memory impairment, rendering petitioner’s trial counsel ineffective.

Petitioner asserts as cause for his failure to raise this claim in his § 2255 motion to vacate
that the factual basis for it was not reasonablylabvie to counsel, because he did not have credible
evidence of the extent of Carmi’s brain injury and memory impairment when he filed the motion to
vacate, and only learned the extent of Carmi'snory impairment aftefiling the instant coram
nobis petition and obtaining Carmi’s statements and access to his medical records.

The government argues that petitioner could have raised this issue in his § 2255 motion,
because his counsel was aware of issues regatdimgi’s mental health at trial. The government
states that petitioner’s attorney filed a pretrial motion to determine whether Carmi was competent
to testify, resulting in a Report and Recommendation of United States Magistrate Judge that
contained an extensive discussion concerning Camental health. The government states that
at trial, Baranski's counsel told the Court ttfe# government knew Carmi was in the hospital in a
coma on May 15; asked Carmi on cross examinattoether he told doctors in federal prison that
he had severe memory loss (to which Carmi responded that he told doctors he had memory loss, but

it was not bad enough for him to know that he wagynoty of what he had been arrested for); and

11



asked Carmi to read from a letter he wrot&1d- Agent Johnson in which Carmi said, “My brain
damage makes it hard to remember events from around or before my accident.”

The Court concludes that the claim in Coums Bn abuse of the writ because petitioner had
a sufficient factual basis to include this claim in his § 2255 motion and pursue the matter through
the habeas process, for the reasons stated by the government. Although petitioner asserts that he
only later learned the government failed to disctbedull extent of Carmi’s brain injury, coached
his testimony and told Carmi to labout the extent of his injury, which certainly strengthens his
claim, its omission from the § 2255 motion is “not to be excused merely because evidence
discovered later might also have suppoaestrengthened the claim.” McCleskd®9 U.S. at 497-
98. Any concealment by the government wbulot have precluded petitioner from having
knowledge of sufficient facts to put him on notice to raise this claim in his § 2255 motion.

Having determined that petitioner fails to show cause, it must be determined whether he has
a claim of actual innocence which, if established, @aillbw the Court to address the merits of this
claim. Under Carriera petitioner must “show that ‘a caitstional violation has probably resulted
in the conviction of one who is actually innocetatatisfy the “fundamental miscarriage of justice”

exception to procedural default. Schlup v. D&bB3 U.S. 298, 327 (1995) (quoting Carriér7

U.S. at 496). “To establish the requisite probability, the petitioner must show that it is more likely
than not that no reasonable juror would have coeditim in the light of the new evidence.” Id.
“Thus, a petitioner does not meet the threshold remént unless he persles the district court
that, in light of the new evidence, no jurortiag reasonably, would have voted to find him guilty
beyond a reasonable doubt.” &.329.

Here, as stated previously, the government's case rested almost entirely on Carmi’'s

testimony. If petitioner’'s allegations are truegttil) Carmi could not remember most of past

12



events, particularly those pertaining to petitioner, (2) the government was fully aware of Carmi’s
condition and memory impairment, (3) ATF Agdohnson showed Carmi various documents and
repeatedly coached and corrected Carmi as to events and his testimony, although Carmi told the
agent he had brain damage and amnesia and was not clear as to what actually happened, (4) the
government prepared Carmi for trial by coachimg to downplay his memory impairment and
“spoon fed” him with information purported to beethast factual events he could not remember in
order to program his testimony, and (5) the government deliberately withheld exculpatory and
impeachment material from the defense concerning Carmi’s brain injury and the extent of his
memory loss; and if this information had been available to impeach Carmi’s testimony, considering
the dearth of other evidence against petitionexr,Gburt finds that no juror, acting reasonably,
would have voted to find Mr. Baranski guilty beyond a reasonable doubt.

For these reasons, the Court finds that petitioner has shown actual innocence with respect
to Count Il and therefore it is nah abuse of the writ. This@exct of the government’s motion to
dismiss for abuse of the writ will be denied.

3. The Government Seized BaransKi®perty Based on an Affidavit Containing
Untruthful Statements

In Count lll, petitionerasserts that in April 2001, ATF Agent Johnson prepared a sworn
affidavit based on statements Carmi made in March 2001, although Johnson knew that Carmi’s
memory was impaired and he could not remember thiost all of his interactions with Baranski,
and therefore Johnson knew Carmi’s statementsnagireliable. Petitioner also alleges that Carmi
told Johnson and the government he was not cextaint the events Johnson cited in the affidavit,
and Johnson repeatedly showed Carmi documents and coached and corrected his testimony.

Petitioner alleges that although Johnson knewnhoulksl have known Carmi’s statements were not

13



reliable and/or were false, he nonetheless presented his affidavit to a U.S. Magistrate Judge and
obtained a warrant used to seize petitioner’s property.

Petitioner asserts as cause for his failureatse this claim in his § 2255 motion that the
factual basis for the claim was not reasonably alvkiep counsel, because he did not have credible
evidence of the extent of Carmi’s brain injury and memory impairment when he filed the motion to
vacate, and only learned the extent of Carmi’snory impairment after filing the instant coram
nobis petition and obtaining Carmi’s statements and access to his medical records.

The government asserts that Count Il is lbas& of the writ because Baranski was aware
of Carmi’s memory problems at trial, and maderok regarding the issuance of the search warrant
both on direct appeal and in his 8§ 2255 motion to vacate. The government contends there is no
reason why petitioner could not have included allegations regarding Carmi’'s alleged memory
impairment in either his direct appeal or motion to vacate.

The Court concludes that the claim in Counidiin abuse of the writ because petitioner had
a sufficient factual basis to include the clamhis § 2255 motion and pursue the matter through the
habeas process. As discussed above with refsp@ount I, petitioner had significant information
concerning Carmi’s brain injury and memory peabk prior to trial, and petitioner challenged the
search warrant on direct appeal and ;@$ 12255 motion, though on difent grounds. Although
petitioner asserts that he only later learned thengxf Carmi’'s mental impairment, the omission
of this claim in the 82255 motion is “not be excused merely because evidence discovered later might
also have supported or strengthened the claim.” McCledk&yUJ.S. at 497-98. The Court further
concludes that petitioner has not met the actual innocence standard with respect to this claim.

The government’s motion to dismiss Count Ill for abuse of the writ will be granted.

14



4. The Government Deliberately Withhé&8gculpatory and Impeachment Material

In Count IV, petitioner asserts that the government deliberately withheld “voluminous
amounts of exculpatory and impeachment material from Baranski’s defense counsel prior to, during,
and after the trial, in order to render them ieefive.” Pet. at 24.Petitioner asserts that the
withheld materials would havedsd his counsel to effectively prach Carmi’s credibility, impeach
ATF Agent Johnson, challenge and discredit the gowent’'s case, and show that the prosecution
was vexatious and in bad faith.

Petitioner asserts as cause that the government failed to disclose this material, and argues the
government has continued to withhold records responsive to his discovery requests in this case.
Petitioner points to his motion to compel the Atdproduce records responsive to subpoena (Doc.
157) as a partial summary of documents idemtjfimit does not identify specific documents from
this list as having been disclosed or not ldised. Petitioner does not provide any additional
information or argument to establish cause.

The government asserts this claim abuses the writ because petitioner has not suggested any
reason why he could not have raised this atlegan his § 2255 motion teacate sentence. The
government asserts there is nothing in the motion to compel the ATF to produce records or the
memorandum in support thereof that explains why the material petitioner seeks is exculpatory or
could have been used for impeachment purpoBasiing to the merits, the government states that
petitioner does not identify what evidence and impeesit material was withheld at trial and, as
a result, there is no basis to vacate his convid¢toa supposed failure to disclose favorable and
impeaching evidence.

The Court notes that the subpoena attadbetthe motion to compel seeks sixty-three

categories of items related primarily to ATF caeitwith Carmi, including but not limited to ATF

15



undercover surveillance audio and videotapes, telephone recordings, ATF agent notes concerning
interviews, and other ATF records and noted ketters written by Carmi. The memorandum in
support of the motion to compel asserts that these items exist but have not been disclosed. The
memorandum argues at length that the items subpoenaed establish, among other things, that (1) the
ATF’s knowledge of Carmi’s memory impairment, that Carmi’s testimony concerning the extent

of his memory impairment was untruthful, and that the government knew it at the time; (2) Carmi’s
trial testimony was untruthful in various ways; (3) ATF Agent Johnson’s testimony that no law
enforcement agencies would be interestedhcaliber weapons was false; and (4) recordings
obtained in discovery in this case from Carmi’s former attorneys Robert Herman and the law firm
of Rosenblum, Schwartz, Rogers & Glass, Ribtain exculpatory and impeachment material that

was never furnished to petitioner’s defense taathreveal that the government’s representations

to petitioner’s counsel in 2002 that Assistant ABorney James Martin had personally reviewed

all recordings of Carmi andgbone of them contained Brady Jenksmaterials were inaccurate and

made in bad faith to mislead and prejudice petitioner.

The Court finds Count IV is an abuse oé thrit. Count IV is a vague and generalized
assertion of failure to disclosure materialstite extent the Court can glean the specifics of this
count from its review of the Petition and petitioner’'s motion to compel, it appears to be a variation
on petitioner's claims in Count Il concerningetlgovernment’s alleged failure to disclose
information concerning Carmi’s brain injury, mery problems and the government’s coaching of
his testimony. As with Count Il, the Court concludes those claims could have been raised in
petitioner’s § 2255 motion. The fact that petitiolaéer obtained additional information to support
his claims, and believes there is further information yet to be discovered to support them, does not

mean they could not have been raised before Me€deskey 499 U.S. at 497-98. Further, to the
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extent Count IV concerns disclosure of information about ATF Agent Johnson’s testimony
concerning .50 caliber weapons, this issue wiaedan petitioner’s § 2255 motion and it is abuse
of the writ to raise it again in the coram nobie Court further concludes that petitioner has not
met the actual innocence standard with respect to this claim

The government’s motion to dismiss Count IV as abuse of the writ will be granted.

5. The Government Misled the Court anddweski's Defense Team about the Extent
and Length of Carmi’s Incarceration Exposure

In Count V, petitioner asserts Carmi falsely téstifat trial that he was facing a sentence of
76 to 86 months without his cooperation in petigr's prosecution, as Carmi was actually facing
a sentencing of 87 to 108 months. Petitioner ast®t the government deliberately withheld from
him before, during and after the trial that itura for Carmi’s testimony the government (1) did not
seek a sentence in the guidelines range of 80&months, or a mandatory minimum of 15 years
under 18 U.S.C. § 924(e) as an armed career criminal in connection with Carmi’s initial charge
under 18 U.S.C. § 922(g)(1); (2) did not prosec@aemi on certain specified charges that would
have resulted in him facing a sentence of 30 years to life; and (3) did not seek to forfeit Carmi’s
home, property, vehicles and currency which were the proceeds of illegal activity. Petitioner also
asserts that the government coached Carmi tifytéisat the length of his sentence was already
substantially shorter without his cooperation aggpetitioner, and to dawplay his overall sentence
exposure.

Petitioner asserts as cause for his failunattude this claim in his § 2255 motion that he
did not know and could not have known Carmi waasrfg a much longer sentence than he testified
to, until after petitioner filed the instant caranobis petition and obtained Carmi’'s Presentence
Investigation Report (“PSR”). Asto prejudice, CoMrdsserts that if the government had disclosed

the extent of the deal it madéwCarmi in exchange for hissgmony, his counsel would have been
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able to impeach Carmi, the key witness agaimst nd show that the prosecution was in bad faith,
and therefore the likelihood of his conviction would have been remote.

The government asserts that Count V isbuase of the writ because petitioner could have
raised this issue in his § 2255 motion. The government states that Baranski’'s attorney cross-
examined Carmi concerning the sentence he faded to his agreement to cooperate with the
government, and Carmi testified his sentence wdigcexl from a possible range of 76 to 86 months
to an actual sentence of 42 months. Thus, the government argues petitioner was aware during the
trial that Carmi’s range of incarceration was reduaed result of his agreement to cooperate and,
as a result, “there is no reason why any eotibn regarding the scope of Carmi’'s potential
incarceration exposure could not have been raisethe motion to vacate sentence. Mot. to
Dismiss at 24.

The Court concludes that petitioner has shown cause with respect to Count V. Carmi
testified at petitioner’s trial that he was facagossible sentence of 76 to 86 months and received
an actual sentence of 42 months. Petitioner assattsdhelied on this aspect of Carmi’s testimony
as being truthful and had no facts upon whinlt elaim could have been based, until he obtain
Carmi’s sealed PSR through discovery in this cd$e Court finds there is no indication Baranski
possessed, or by any reasonable means could haneeahta sufficient basis to allege the claim in
Count V before he obtained Carmi’'s sealed PSR. Mr. Baranski alleges the PSR indicates Carmi
faced a longer sentence than he testified to and also received other significant sentence
considerations in return for his testimony. Petitioner has alleged facts which imply a possible
understanding between Carmi and the government that the government would not seek certain
charges against him and would not seek forfeiture of his assets in return for his testimpey, See

United States v. Shaffer89 F.2d 682, 690 (9th Cir. 1986) (wh#re government failed to disclose
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that a witness had amassed considerable assets from his drug dealings and that the government did
not seek civil forfeiture of those assets, the facts indicated a possible understanding between the
government and the witness that should have biesmtosed). Baranski’'s showing of cause is
bolstered by his allegations that the governmentdadedisclose these matters to the defense, and
coached Carmi to “downplay” his sentence exposure.

Petitioner asserts that he shows actual prejldicause Carmi was the only material witness
against him, and therefore any evidence thaeecpes and discredits Carmi’s testimony is material
because Carmi’s credibility is the difference betw guilt or innocence for petitioner. The Court
concludes that petitioner has shown actual prejudgeis description of the importance of Carmi’'s
testimony to his conviction is accurate. The gowent’s case rested almost entirely on Carmi’s
testimony. Carmi’s credibility was therefore an impat issue in the case, and any evidence of a
promise for a sentence reduction in return for Carmi’'s testimony would be highly relevant to his
credibility and the jury was entitled to know about_it. &églio, 405 U.S. at 154. If petitioner’s
allegations in Count V are true, they are suidint to undermine confidence in the jury’s guilty
verdict as there ia reasonable probability tmesult of the trial would have been different if this
information had been disclosed. The Court conduldat Count V is not ambuse of the writ, and
the government’s motion to dismiss it will be denied.

6. The Government Deliberately Withhdiiformation About Favors Offered to
and/or Requested by Carmi

In Count VI, petitioner asserts that although Qasstified he had never been offered and
never asked for anything from the governmenieturn for his cooperation, except to be moved
from one jail to another so his telephone calls would be less expensive, in actuality Carmi was
actively seeking, and had been promised by the government, employment as a paid confidential

informant with the ATF; potential employment askBi informant; to be geographically relocated
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in his paid informant capacityith the ATF; and to be assign&mlthe Bureau of Prisons facility
Rochester FMC. Petitioner also asserts thaxchange for hisaoperation, Carmi had been
actively seeking government assistance to indsoékiranged wife and gain custody of his children;
investigate his estranged wife’s boyfriend, spedk the Lincoln County Sheriff's Department to

get pending drug charges against Carmi’s son dabppwithdrawn, to be moved from Rochester
FMC to Marion Camp, and to lmoved from Rochester FMC tdhalfway house. Count VI also
alleges that the government coached Carmi to depsgtitioner’s trial that he had made any such
requests and that he had been promised anything in exchange for his cooperation and testimony.

Petitioner asserts as cause for his failui@dtude this claim in his § 2255 motion that he
did not know and could not hakeaown about the favors Carmi wagking or promises that were
made to him in return for his testimony, untileafpetitioner filed the instant coram nobis petition
and obtained various documents, pretrial senacgsprobation office records in discovery. As to
prejudice, Count VI asserts that if the governtniead disclosed the extent of the favors and
promises it offered to Carmi and that Carmi requested in exchange for his testimony, his counsel
would have been able to impeach Carmi, thedigyess against him, and show that the prosecution
was in bad faith, and therefore the likelihood of his conviction would have been remote.

The government argues Count VI is an alafdbe writ because Carmi testified on cross-
examination that he had not been promised angtixcept to be moved from Ste. Genevieve to St.
Louis County to reduce the casthis phone calls, and as a result “there was no reason why any
contention regarding favors allegedly promised to or demanded by Carmi could not have been
raised” in Baranski's 8 2255 motion to vacate sentence.” Mot. to Dismiss at 24.

The Court concludes that petitioner has shown cause with respect to Count VI. Carmi

testified that he was never promised anything,asked only that he be moved to a different jail,
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in return for his cooperation and testimony. Ratigr asserts that he relied on Carmi’s testimony

as being truthful and had no facts upon which @aym as to its untruthfulness could have been
based. The Court finds there is no indicatiorelBaki had any known or discoverable evidence that
could have supported the claim in Count VI beteeebtained documents through discovery in this
case, which he alleges indicate Carmi asked for and/or was promised a number of different
considerations in return for his testimony. Baranski’'s showing of cause is bolstered by his
allegations that the government failed to disclose these matters to the defense and coached Carmi
to deny at trial that he had made any requests or that any promises were made to him.

Petitioner asserts that he shows actual prejldicause Carmi was the only material witness
against him, and therefore any evidence thaeswcpes and discredits Carmi’s testimony is material
because Carmi’s credibility is the difference bedw guilt or innocence for petitioner. The Court
concludes that petitioner has shown actual pregudAs discussed above, Carmi’s testimony was
central to the government’s case, and Carmi’sibildgl was therefore an important issue in the
case. Any evidence of a promfsefavors in return for Carmi’s testimony would be highly relevant
to his credibility and the jury vg&entitled to know about it, Sdgiglio, 405 U.S. at 154. If
petitioner’s allegations in Count VI are true, they are sufficient to undermine confidence in the jury’s
guilty verdict as there is a reasonable probabiligyrdsult of the trial would have been different if
this information had been disclosed. The Court bales that Count VI isot an abuse of the writ,
and the government’s motion to dismiss it will be denied.

7. The Government Coached Carmi to Tggtifit Baranski Had Agreed to Pay for
Law Enforcement Letters

In Count VII, petitioner asserts that Carmi faysestified at trial that (1) he told petitioner
how to bribe police officers to géttem to prepare letters from law enforcement agencies stating that

the agencies wished to see a demonstratiopaftecular gun (“law enforcement letters”) when the
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agencies did not intend to see a demonstratiQriBgfanski agreed to pay Jeff Knipp, the chief of
police of Farber, Missouri, money and/or machine guns in return for law enforcement letters
requesting a demonstration of firearms; and (3aBski agreed to and assisted Carmi in paying
someone with the Jemez Springs, New Mexico ilseDepartment for law enforcement letters.
Petitioner asserts that the government coached QGarfalsely testify on these matters before the
grand jury and at trial, as Baranski never aatiscussion with Carmi about bribing police officers

to obtain law enforcement letters, and never agreed to pay Knipp money or guns in exchange for law
enforcement letters.

Petitioner asserts as cause for his failure ¢tuate this claim in his § 2255 motion that his
Petition alleges Carmi subsequently recanted bigrieny in letters to Baranski and admitted that
he committed perjury, that government counsel was aware of the perjury and a government agent
suborned it, and that the government did noagpthe perjury to the @urt’s attention. As to
prejudice, Count VIl asserts that if the governntead disclosed this information to the defense,
Carmi would have been impeached, the prosecutaid have been shown to be vexatious and in
bad faith, and therefore the likelihood of his conviction would have been remote.

The government asserts that Count VIl isaduse of the writ because Carmi testified
extensively that Baranski had agreed to pay bribg®lice officers in return for law enforcement
letters, so Baranski was aware of the issueeatithe of trial and thers no reason he could not
have included it in his § 2255 motion.

The Court concludes that Count VII is dyuae of the writ. Petitioner knew at the time of
trial that Carmi’s testimony was perjury, as petitr knew he never had a discussion with Carmi
about bribing police officers to obtain law erdement letters, and never agreed to pay Knipp

money or guns in exchange for law enforcement letters. Thus, petitioner had a sufficient factual
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basis to include this claim in his § 2255 mot&rd pursue the matter through the habeas process.
Any concealment by the government would Imate precluded petitioner from having knowledge
of sufficient facts to put him on notice to mithis claim in his § 2255 motion. The fact that
petitioner later obtained additional informatioatkvould support the claim does not render Count
VII non-abusive._SeMcCleskey 499 U.S. at 497-98. The Courtther concludes that petitioner
has not met the actual innocence standard witleoesp this claim. The government’s motion to
dismiss Count VIl as abuse of the writ will be granted.

8. Carmi Was Not Truthful When He Jidied that Imported Firearms Were Not
Intended for Law Enforcement Demonstrations

In Count VIII, petitioner asserts that Carmi committed perjury when he testified that the
firearms petitioner imported were not intended for law enforcement sales and/or demonstrations, and
were not desirable to law enforcement agencresilzat he was coached by the government to offer
this false testimony. Petitioner asserts that both the government and Carmi knew there was a
genuine interest by the government and law enforcement agencies in the firearms he imported.
Petitioner asserts that discovery in this case reugat prior to his trial, the government was in
contact with various agencies thetd an interest in obtaining the firearms seized from petitioner
and Carmi, and most of the seized firearms \garen to various governmental agencies. Petitioner
asserts that the government deliberately withtietinformation from defense counsel and argued
to the contrary before the Court and the jury,@rathed Carmi to testify that the firearms were not
of interest to government agencies.

Petitioner asserts as cause for his failuredlugre this claim in his § 2255 motion that Carmi
subsequently recanted his testimony and admitted he committed perjury in letters he sent to
Baranski, that government counsel was awaeapii’s perjury and a government agent suborned

it, and that the government did rtiowing the perjury to the Courtatention. Petitioner points to his
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pending Motion to Compel the ATF to produce records and a CD and two DVDs submitted as
exhibits thereto, which he asserts were withfreloh the defense and later destroyed, that came into
his possession after the instant petition was filed and show that Carmi was not truthful in his
testimony and that the government was aware the testimony was not trukdutio prejudice,
Count VIII asserts that if the government had disetbthis information to the defense, Carmi would
have been impeached, the prosecution would hase shown to be vexatious and in bad faith, and
therefore the likelihood of his conviction would have been remote.

The government asserts that Count VIl is lanse of the writ because Carmi testified it was
never intended that there be actual demonstratidireafms, but that the demonstrations were part
of the fraudulent scheme to obtain firearmsgéily, and therefore Baranski was aware of the
testimony at the time of trial and there is no reason he could not have included any claim of
misconduct based on it in his § 2255 motion.

The Court concludes that Count VIII is an abuse of the writ. Petitioner knew at the time of
trial that Carmi’s testimony was perjury, as petigr knew the facts concerning the demonstration
of firearms. Thus, petitioner had a sufficient fathasis to include this claim in his § 2255 motion
and pursue the matter through the habeas process. Any concealment by the government would not
have precluded petitioner from having knowledge &faant facts to put him on notice to raise this
claim in his § 2255 motion. The fact that petitiolager obtained additional information that might
support this claim does not rem@ount VII non-abusive. Sé&écCleskey499 U.S. at 497-98. The
Court further concludes that petitioner has nottireeictual innocence standath respect to this

claim. The government’s motion to dismiss Count VIII as abuse of the writ will be granted.

“Petitioner does not provide any description agltat information contained on the CD and
DVDs supports his position.
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9. ATF Agent Johnson Was Not Truthful ¥h[He] TestifiedAbout the Use of .50
Caliber Weapons by Law Enforcement Agencies

In Count IX, petitioner asserts that ATF Agent Johnson, who testified as an expert witness
for the government, testified falsely that (1)Hee never seen a .50 caliber weapon used for law
enforcement purposes; (2) he had never sekeard of any government agency using a .50 caliber
machine gun; (3) he had never seen a .50 cahbehine gun used by any law enforcement agency;
and (4) .50 caliber ammunition could not be usedregg@ersonnel even in war, as “it's against the
Geneva Convention.”

As cause for his failure to include this claim in his § 2255 motion, petitioner asserts that
records and discovery obtained in this ooraobis action, and deliberately withheld by the
government from his defense at trial, shoat the government and Agent Johnson knew there was
a genuine interest by the government and law enforcement agencies in .50 caliber weapons,
including .50 caliber machine guns; that law enforcement agencies used .50 caliber firearms; and
that prior to petitioner’s trial the government iasontact with a number of government agencies
including law enforcement that were interested in obtaining the seized firearms, including .50 caliber
firearms.

The government asserts Count IX is an abuse of the writ because an identical claim was
raised in petitioner’s 8§ 2255 motion and denied endhsis of procedural default because it could

have been raised in petitioner’s direct appeal Bsganski v. United StateR006 WL 472451, at

*3 (E.D. Mo. Feb. 27, 2006), and therefore cannot be raised in a coram nobis petition, citing Katz

v. United States494 F. App’x 679, 679-80 (8th Cir. 2012) (unpublished per curiam).

The Court concludes that Count IX is ahuse of the writ because it is a second or
successive collateral proceeding. Petitioner mayaisé in his coram nobis petition a claim that

he previously included in his § 2255 nartithat was denied on the merits. Seavyer v. Whitley
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505 U.S. 333, 338 (1992) (a successive habeaspetitising the same grounds as a prior petition

generally must be dismissed); United States v. N&s¥e F.3d 405, 406 (8th Cir. 2000) (“The writ

of coram nobis may not be used to circumvent the clear congressional directive embodied in the

‘second or successive’ provisions of 8 22%%quoted case omitted); Camacho-Bor@sF.3d at

1173 (coram nobis relief is substantially equivalent to habeas relief, habeas principles barring

successive petitions apply to coranobis petitions); Shaw v. Del871 F.2d 181, 184 (8th Cir.

1992) (a decision that a habeas claim is procdlgilrarred is on the merits); and Azzone v. United

States341 F.2d 417, 418-19 (8th Cir. 1965) (per am) (a coram nobis petitioner is not entitled
to review of issues that wecensidered and resolved either on direct appeal or in a § 2255 motion
to vacate).

Count IX must therefore be dismissedihe dismissal will be without prejudice to
petitioner’s right to seek the necessary permissan the Court of Appeals pursuant to 28 U.S.C.
§ 2244(b)(3)(A).

10. Prosecutorial Misconduct and Vindictive Prosecution

In Count X, petitioner asserts claims obpecutorial misconduchd vindictive prosecution,
alleging in part that (1) the government withheld exculpatory evidence and exculpatory
impeachment evidence before, during and after his trial; (2) the government acted vindictively,
employed malicious tactics and knowingly madetaate statements and representations to the
Court and the jury concerning material facts;

(3) AUSA Poehling, Martin, ATF agenishnson, Green, Dawson, Dixon, and others
shared a common design and understandimg/or common goal; and conspired, to
conceal the promise of a Rule 35 motion@armi and records thereof; conceal the
severity of Carmi’s head injury and memory loss and records thereof; conceal
Carmi’s oral statements; conceal Carmiisninal history; conceal that Carmi was

an Armed Career Criminal; conceal the actual term of incarceration Carmi faced
without cooperating in Baranski's prosecution; withheld voluminous amounts of
material exculpatory evidence; withheld voluminous amounts of material
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exculpatory impeachment evidence; gave untruthful testimony about the use of .50

caliber firearms by law enforcement ag@sgiobtained a search and seizure warrant

with the full knowledge that Carmi’s statements were not reliable and/or outright

false; destroyed evidence; committeitn@ss tampering; coached and allowed

perjured testimony to be presented.
Pet. at 37; (4) former government counsel repeatedly misrepresented material facts and issues to
defense counsel, the Court and the jury toyalieg petitioner, and perpetuated their misconduct by
making untruthful statements concerning materiakfaad issues in their depositions in this case;
(5) government counsel participated in coaching Carmi, intimidated witnesses, and vindictively
prosecuted petitioner because he refused to dismiss his then-pending civil action against the
government and ATF agents involved in thézse of his property; (6) government counsel
threatened petitioner with criminal prosecution exercising his constitutional rights and told
petitioner that unless he dismissed his civil acéigainst the government and ATF agents he would
be indicted; (7) government counsel in their depositions in this case denied promising Carmi a Rule
35 reduction in his sentence in exchange fecbbperation and testimony against petitioner, while
Carmi’s former attorneys confirmed they had extensive conversations with former government
counsel and Carmi had been promised a Rule 35 reduction; and (8) Carmi’s sentencing transcript
reveals that former government counsel viykecknowledged on the record an agreement that
Carmi would receive a further reduction in hisitesice if he continued to cooperate, but at his
deposition repeatedly denied that a promise of Rule 35 reduction had been made to Carmi.

Petitioner asserts as cause for his failurenttude these claims in his § 2255 motion to

vacate that he was unaware of the prosecutorial misconduct when he filed the motion, as “most of

the prosecutorial misconduct came to surface duh@gendency of the instant action and through

*The coram nobis petition contains additional detailed allegations of prosecutorial
misconduct and vindictiveness that the Court doesleein necessary to repeat here in order to
resolve the Motion to Dismiss.
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the painstaking discovery.” Opp’n Mem. at 11tifRener asserts that he first became aware of any

of the claims asserted in his coram nobis petition in January 2010, when a DEA agent gave him the
letter from attorney John Rogers to James Carmi, and since that time has obtained a “voluminous
amount of material exculpatory and impeachment evidence” from Carmi and in the course of
discovery in this proceeding. Id.

The government asserts that Count X is an abuse of the writ because petitioner reiterates
under the rubric of prosecutorial misconduct the claims he alleged in Counts | through IX, all of
which the government asserts were matters that occurred before and during petitioner’s trial and
therefore constitute abuse of thiet. The government asserts that because petitioner has not shown
why he could not have raised these claims$rg2255 motion to vacate, the claims abuse the writ
even though they are couched in terms of prosecutorial misconduct.

The Court concludes that the omnibus pmaorial misconduct and vindictive prosecution
claims in Count X are properly considered undestime analysis as the individual claims set forth
in the preceding counts, as the prosecutorigiconduct claims are based on the same factual
allegations as the individual claims. Accordinghe Court finds the claims in Count X are an
abuse of the writ to the extent they are baseti®allegations contained in Counts Ill, IV, VII and
VIII, as those counts are abuse of the writ, andr@€ X as that count is second or successive, but
the claims in Count X are not abuse of the writ to the extentthare based on Counts I, II, V and
VI. The government’s motion to dismiss for abus¢hefwrit will be granted in part and denied in
part as to Count X.

V. Conclusion
For the foregoing reasons, the Court will grampart and deny in part the government’s

Motion to Dismiss. The motion to dismiss for abdas the writ will be granted as to Counts IlI, IV,
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VII and VIII, as to Count IX as second or successand as to the paotis of Count X that are
based on the allegations of Counts I, IV, VIlI]Nand 1X; the motion will bedenied as to Counts

[, II, V and VI and the portions of Count X thate based on the allegations of those counts. The
motion to dismiss for failure to state a claiupon which relief can be granted will be granted.
Petitioner’'s motion for leave to file a third amended petition for writ of error coram nobis to allege
the adverse consequences of his conviction will be granted, but petitioner shall omit from his
amended petition the claims tlitae Court has held constitute abuse of the writ or are second or
successive.

Accordingly,

IT ISHEREBY ORDERED that the United States’ Motion to DismisSSSRANTED in
part andDENIED in part; the motion to dismiss for failure to state a claim upon which relief can
be granted ISRANTED; the motion to dismiss for abuse of the wrBRANTED as to the claims
in Counts IlI, 1V, VII, VIIl and IX and the portins of Count X based ddounts IIl, IV, VII, VIII
and IX, andDENIED in all other respects. [Doc. 146]

IT ISFURTHER ORDERED thatpetitioner's Motion for Leavéo file a third amended
petition for writ of error coram nobis GRANTED, but petitioner shall omit from his amended
petition those claims which the Court has held constitute abuse of the writ or are second or
successive[Doc. 169]

IT ISFURTHER ORDERED that the third amended petition for writ of error coram nobis
shall be filed byOctober 22, 2014.

IT ISFURTHER ORDERED that by November 3, 2014 the parties shall file a joint
memorandum setting forth proposed deadlines for the close of discovery, for the filing of any

dispositive motions, and proposed dates for the evidentiary hearing.
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An appropriate order of partial dismissal will accompany this Memorandum and Order.

Ohl (o A

CHARLESA. SHAW
UNITED STATESDISTRICT JUDGE

Dated this__7th day of October, 2014.
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