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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOUR
EASTERN DI VI SI ON

ARLANDO VAI L, SR
Pl aintiff,
V. No. 4:11-CV-255- AGF

22ND JUDI Cl AL I RCU T COURT OF
M SSOURI, et al.

N N N N N N N N N N

Def endant s.

MEMORANDUM AND ORDER

This matter is before the Court upon the application of
Arlando Vail, Sr. (registration no. 56444) for |eave to conmence
this action w thout paynent of the required filing fee.

28 U.S.C. § 1915(b) (1)

Pursuant to 28 U.S.C. 8 1915(b)(1), a prisoner bringing
acivil actionin forma pauperis is required to pay the full anmount
of the filing fee. |If the prisoner has insufficient funds in his
prison account to pay the entire fee, the Court nust assess and,
when funds exist, collect an initial partial filing fee of 20
percent of the greater of (1) the average nonthly deposits in the
prisoner's account; or (2) the average nonthly balance in the
prisoner's account for the prior six-nonth period. See 28 U.S.C.
8 1915(b)(1). After paynent of the initial partial filing fee, the
prisoner is required to make nonthly paynents of 20 percent of the
preceding nonth's income credited to the prisoner's account. See

28 U.S.C. § 1915(b)(2). The agency having custody of the prisoner
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will forward these nonthly paynents to the Clerk of Court each tine
the anobunt in the prisoner's account exceeds $10, until the filing
fee is fully paid. 1d.

Plaintiff has submtted an affidavit and a certified copy
of his prison account statenent for the six-nonth period
i mredi ately preceding the subm ssion of his conplaint. See 28
US C §81915(a)(1),(2). Areviewof plaintiff's account statenent
i ndicates an average nonthly deposit of $43.33, and an average
nmont hly account bal ance of $10.03. Plaintiff has insufficient
funds to pay the entire filing fee. Accordingly, the Court wll
assess an initial partial filing fee of $8.67, which is 20 percent
of plaintiff's average nonthly deposit.

28 U.S.C. § 1915(e)

Pursuant to 28 U . S.C. 8§ 1915(e)(2)(B), the Court may
dismss a conplaint filed in forma pauperis at any tinme if the
action is frivolous, malicious, fails to state a clai mupon which
relief can be granted, or seeks nonetary relief against a def endant
who is immune from such relief. An action is frivolous if "it

| acks an arguable basis either in law or in fact." Neitzke V.

Wllians, 490 U S. 319, 325 (1989). An action fails to state a
cl ai mupon which relief can be granted if it does not plead “enough
facts to state a claimto relief that is plausible on its face.”

Bell Atlantic Corp. v. Twonbly, 127 S. . 1955, 1974 (2007).




In reviewing a pro se conplaint under 8§ 1915(e)(2)(B)
the Court mnust give the conplaint the benefit of a Iiberal

construction. Haines v. Kerner, 404 U S. 519, 520 (1972). The

Court nust also weigh all factual allegations in favor of the
plaintiff, unless the facts alleged are clearly basel ess. Denton

v. Hernandez, 504 U S. 25, 32 (1992).

The conpl ai nt

Plaintiff, an inmte at the St. Louis City Justice
Center, seeks nonetary relief inthis action agai nst defendant 22nd
Judicial Grcuit Court of Mssouri, Erin MIligan, Donald McCullin,
Mahrya Ful fer, Bryon Sanger, and Steven Chner. Plaintiff briefly
all eges that he was denied his right to a speedy trial, and his
attorney did not prepare for trial.

Having carefully reviewed plaintiff’s allegations, the
Court concludes that the conmplaint is legally frivolous. M ssour

courts are not suable entities under § 1983. See WIIl v. M chigan

Dept. of State Police, 491 U S. 58, 63 (1989) (state is not a

“person” under 8 1983); Al sbrook v. Cty of Maunelle, 184 F. 3d 999,

1010 (8th Cir. 1999) (en banc) (8 1983 suit cannot be brought

agai nst state agency), cert. dismssed, 529 U S 1001 (2000).

Moreover, there is no indication that the remaining

def endants are state actors, see Parratt v. Taylor, 451 U S. 527,

535 (1981)(to state 8 1983 claim plaintiff nust first establish

that a person acting under color of state |law committed actions



whi ch formthe basis of the conplaint), overrul ed on other grounds,

Daniels v. WIllians, 474 U. S. 327, 328 (1986), and even if they

were, plaintiff’s allegations fail to state a 8§ 1983 cl ai mor cause

of action against them See Martin v. Sargent, 780 F.2d 1334, 1338

(8th Cir. 1985) (claimnot cogni zabl e under § 1983 where plaintiff
fails to allege defendant was personally involved in or directly

responsi ble for incidents that injured plaintiff); Boyd v. Knox, 47

F.3d 966, 968 (8th Gr. 1995) (respondeat superior theory

i napplicable in § 1983 suits); see also Polk County v. Dodson, 454

U S 312 (1981) (actions of public defender performng traditional
functions of attorney do not constitute action under color of state

law); Myers v. Vogal, 960 F.2d 750, 750 (8th Cir. 1992)(attorneys,

whet her appointed or retained, who represented plaintiff in
crimnal proceeding did not act under color of state |aw and were

not subject to suit under § 1983); Harkins v. Eldredge, 505 F.2d

802, 803 (8th Cr. 1974) (conduct of counsel, either retained or
appointed, in representing client does not constitute action under
color of state |aw).

I n accordance with the foregoing,

| T 1S HEREBY ORDERED t hat plaintiff's notion for |eave to
proceed in forma pauperis [Doc. #2] is GRANTED

| T1S FURTHER ORDERED t hat plaintiff shall pay aninitial
partial filing fee of $8.67 within thirty (30) days fromthe date

of this order. Plaintiff is instructed to make his remttance



payable to "Clerk, United States District Court,"” and to include
upon it: (1) his name; (2) his prison registration nunber; (3) the
case nunber; and (4) that the remttance is for an original
pr oceedi ng.

IT IS FURTHER ORDERED that the Cerk shall not issue
process or cause process to issue upon the conplaint, because the
conplaint is legally frivolous and fails to state a claim upon
which relief may be granted. See 28 U S.C. § 1915(e)(2)(B)

IT IS FURTHER ORDERED that plaintiff's notion for
appoi nt nent of counsel [Doc. #3] is DEN ED as noot.

A separate order of dismssal shall acconpany this
menor andum and or der.

Dated this 12th day of May, 2011

UNI TED STATES DI STRI (’{RUDGE




