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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

AG/CP CRESTWOOD RETAIL )
OWNER, LLC, )
Plaintiff, ))

VS. )) Case No. 4:1aVv-00389
GAMESTORP, INC., ))
Defendant. ))

MEMORANDUM AND ORDER
OF REMAND

Plaintiff, AG/CP Crestwood Retail Owner, LLC (“Plaintiffjiled a Motion to Remand

this action to stateourt. Plaintiff also seeks attornsyfees fromGamestop, Inq*‘Defendant”).
Procedural Background

Plaintiff originally filed a Petition for Rent against Defendamtthe CircuitCourtof St.
Louis County on January 21, 2011. Defendant was sevitchotice of this actioon Janugy
31, 201. Defendant filed a mely notice of removal with this Court on March 2, 2011.
Defendant alleged in the notice of removal that this action was removable under 288J).S.C
1441(a) because thiSourt had original jurisdiction pursuant to 28 U.S.C. § 1332(a), which
requires diversity of citizenship between the parties and an amount in controvessess of
$75,000 On March 222011,Plaintiff filed a Motion to Rmando gatecourtalleging aack of
diversity of citizenship between the parties. Plaintiff also requedtethey’s fees Defendant

filed a response to Plaintiff's motion and Plaintiff filed a reply.
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Affidavit of Forest Wolfe

In its motion to remand, Plaintiff includetthe affidavit of Forest Wolfg“Wolfe”),
Plaintiff's general counsel. Wolfe stated that is anattorney with personal knowledge of the
organizational structure and ownership of Plaintiff, AG/CP Crestwood Retailer, LLC.
Wolfe’s affidavit provided a detailed description of the multiple levels of osinerof Plaintiff.
According to theaffidavit, Plaintiffs LLC member is AG/CP Crestwood Parent LLC, a
Delaware limited liability company. One of the members of AG/CP CrestwoodtRA4r€ is
AG Crestwood Fund Member, LLC, a Delaware limited liability company. Twtbeomembers
of AG Creswood Fund Member, LLC are AG Realty Fund VII, L.P., a Delaware limited
partnership, and AG Super Fund, L.P., a Delaware limited partnership.

AG Realty Fund VII, L.P. has among partnes, the Greater Texas Foundation, a-non
profit corporation incorpotad in Texas with its principal place btisiness also in Texas. A
partrer of AG Super Fund, L.P. is the Regents of the University of Minnesota. The Regents ac
on behalf of the University of Minnesota, which is a 1poafit corporation incorporated ime
state of Minnesota.

Discussion

A civil action filed in a stateourt may be removed to federaburt onlyif the action
could have originally been brought in fedecalurt 28 U.S.C. § 1441(aPeters v. Union
Pacific R.R. Cq.80 F.3d 257, 260 {BCir. 1996). Here, Defendant allegedtthis Court had
original jurisdiction pursuant to 28 U.S.C. § 1332(a), which requires diversity ofnghige
between the parties and an amount in controversy in excess of $75J0G0.amout in
controversy is d#sfied becaus¢éhe complaint seeks damages in excess of $295,000efore

theremaining and dispositive issue is whether the citizenship of the parties sediver



For purposes of diversity jurisdiction under 28 U.S.C. 133&@rporationis a citizenof
its state of incorporationand the gate where it has its principal place of busineg8 U.S.C. §
1332¢)(1). Defendant stated in its notice of removal that it is a Minnesota corporatioits
principal place of business in Texas. Thereforeptoposes of diversity, Defendant is a citizen
of both Mnnesota and Texas. Determining Plaintifs citizenship is a more complex
undertaking.

The citizenship of a limited liability company is determined by the citizenshiips of
members. GMAC Commercial Credit LLC v. Dillard Dep’t Stores, In@57F.3d 827, 28-29
(8th Cir. 2004) It follows then that where an LLC has among its members other LLC’s, the
citizenship analysis is not complete until the citizenship of each member of é&chsL
determined. Here, it is apparent from Wolfe's affidavit, that there is a trail of LLC's and
partnerships that have a membership interest in the Plaintiff LAGnember of he Plaintiff
LLC is AG/CP Crestwood Parent, LLGne of the members of AG/CP Crestwd ParentLLC
is yet another LLC, AG Crestwood Fund Member, LLTwo of the members of AG Crestwood
Fund Member, LLC aréimited partnershipsAG Realty Fund VII, L.P., and AG Super Fund,
L.P.

Similar to determining the citizenship of an LLC, whened®iining the citizenship of a
limited partnership, the citizenship of each general and limited partonst be considered.
Barclay Square Props. v. Midwest Fed. Sand Loan Ass’n of Minneapoli893 F.2d 968, 969
(8" Cir. 1990). Here, AG Realty Fund VII, L.P. has among ifartners the Greater Texas
Foundation, a neprofit corporation incorporated in Texas with its principal place of business
also in Texas.AG Realty Fund VII, L.P. is therefore a citizen of Texdspartnerin AG Super

Fund, L.P. is the Regents of the University of Minnesota. The Regents act on bethalf of



University of Minnesota, which is a ngmofit corporation incorporated in the state of
Minnesota.

After examining the organizational structure of the Plaintiff LAset forth in Wolfe’s
affidavit, it is apparent to thCourtthatat leastone and possiblywo entities withmembership
interess in the Plaintiff LLC destroy the required diversity for ti@surtto have had original
jurisdiction under 28 U.S.C. 8§ 1332(a). AG Realty Fund VII, L.P. is a citiz8rexds. Since
Defendant, as discussed above, is alsitizen of Texas, there is no diversity of citizenship.
Therefore, thisCourt did not have original jurisdiction of this matter pursuant to 28 U.S.C. §
1332(a) and removal to this Court was improper.

It is also possible that diversityrjsdiction is destroyed by the citizenship of Regents
of the University of Minnesota, who are a partner in AG Super Fund, L.P. However, in light of
the Courts deternination thatcompletediversity does not exist because of fhexas citizenship
of AG Realty Fund VII, L.P.it is not necessary for tHeourt toaddresghe citizenship status of
the Regentsf the University of Minnesota.

Accordingly, PlaintiffsMotion to Remand is granted.

Attorney’s Fees

Plaintiff also seeks “an amount in excess of $1,500” from Defendafedsincurred as
a result of this action being removed to tlQisurt. An order remanding aase may require
payment of just costs and any actual expenses, including at®faey, incurred as a result of
the removal 28 U.S.C. 8§ 1447(c). The United States Suprentéourt has adopted an
“objectively reasonable” standard foourts to apply in determining whether attorney fees should
be granted under 28 U.S.C. § 1447(dprtin v. Franklin Capital Corp. 546 U.S. 132, 141

(2005) In Martin, the Court held that “[a]Jbsent unusual circumstanceSpurs may award



attorneys fees undeg 1447(c) only where the removing party lacked an objectively reasonable
basis for seeking removal. Martin, 546 U.S. at 141. An award of attorney’s fees under §
1447(c) is discretionaryld. at 139.

An award of attorneyg fees isnot appropriatén this case 28 U.S.C. 81446(b) allows a
defendant thirty days from the date of service of the initial pleading to fileiGeradtremoval.

28 U.S.C. 81446(b)Here Defendant was served with a copy of the complaint on January 31,
2011. Defendant’s counsel therefore had until March 2, 2011 to file a notice of tesiibva
this Court.

Defendant counsekesearchethe citizenship status of the Plaintiff LLC by rewing a
prior court filing of Plaintiff in an unrelated caseThatcourt filing indicatedto Defendant’s
counselthat the Plaintiff LLC has four membershree of which are other LLC’s and one of
which is a limited partnership. Neither of the four membeentities was formed in either
Minnesota or Texas. Three of the member entities are Delaware entities, and ofinisi&n
entity. In an effort to determine the citizenship of timember entitiesit appears that
Defendant counselexhausted all puizally availableresources, including calling the Delaware
Division of Corporations and searching its website.

As a last resort, Defendant’s counsel contaétkdntiff’'s counsel in an effort to obtain
information on the citizenship status of the membeities The Court does not overlook the
fact that Defendant’s counsel contacted Plaintiff's counsel only one day@filing the notice
of removal withthis Court Nor does theCourtoverlook the facthatDefendarns counseknew
at the time he filed theotice of removal that thergas apossibility that complete diversity did
not exist. Howeverunder the circumstances presented hbeCourtis not convinced that the

strategiaisk of removing the caseas objectively oreasonable.



At the time of removal, Defendastcounsehad undertaken multiple efforts to determine
the Plaintiff's citizenship. Defendant’s counsel aldaceda strict statutorydeadlineto remove
the case or forfeit the opportunity to do. sélthough the information Defendant’s counsel
obtaired before removing the caskd not resolve the diversity issue, the information gave no
cause for counsgprior to removalfo suspecthatthe Plaintiff LLC was a citizen of Minnesota
or Texas.

In addition, Plaintiff's counsel did not obtain Wolfe's affidavit, which outlined the
organizational structure and citizenship status of the Plaintiff LLC, untitiMa1, 2011 at the
earliest, which is the date on the affidavit. Again, the deadline to seek removidlancs 2,
2011. Therefore ppears to th€ourtthat Defenlant’'s counsel would haveevertheleskad to
take the same strategitsk of improperly removing the cagbat heultimately took had he
contactd Plaintiff's counsel earliersince Plaintiff's counseldid not obtain the information
necessary to determine tidaintiff's citizenship untilnearly three weeks after the removal
deadline.

The Court therefore finds that Defendant did have an objectively reasonable basis to
remove this case tihis Cout and denies Plaintiff's request for attorney’s fees.

Conclusion

Based on the above analysis, the Cbods that Plaintiff's Motion to Remand shall be
granted and attorney’s fees are not permitted.

Accordingly,

IT IS HEREBY ORDERED that Plaintiff's Motion to Remanis GRANTED. [Doc

#10]
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IT IS FURTHER ORDERED that Plaintiff's request for attorney’sds pursuant to 28
U.S.C. § 144{t) isDENIED.
IT IS FURTHER ORDERED that this case IREMANDED to the Circuit Court of St.

Louis County, Missouri for further proceedings.

Dated thi25th day of May 2011.

/s/ Nannette A. Baker
NANNETTE A. BAKER
UNITED STATES MAGISTRATE JUDGE




