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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

CHERI RODGERS, )
Plaintiff, ))
VS. )) Case No. 4:11CV0515 JAR
UNIVERSITY OF MISSOURI BOARD OF ))
CURATORS, et al., )
Defendants. : )

MEMORANDUM AND ORDER

This matter is before the Court on Defent$a Motion to Dismiss Plaintiff's Second
Amended Complaint for Failure to State a @ldlpon Which Relief May Be Granted (“Motion”;
ECF No. 71). This matter is fully briefed and ready for disposttion.

STANDARD FOR MOTION TO DISMISS

In ruling on a motion to disres, the Court must view the allegations in the Complaint

liberally in the light most favorable to the plaintiff. Eckert v. Titan Tire Cd&p4 F.3d 801, 806

(8th Cir. 2008) (citing Luney v. SGS Auto Serv32 F.3d 866, 867 (8th Cir. 2005)). Additionally,

the Court “must accept the allegations containgtiéncomplaint as true and draw all reasonable

inferences in favor of the nonmoving party.” Coons v. Mir¢i® F.3d 1036, 1039 (8th Cir. 2005)

(citation omitted). To survive a motion to dismigg,omplaint must contain “enough facts to state

a claim to relief that is plausible @s face.” Bell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)

(abrogating the “no set of facts” standardfed. R. Civ. P. 12(b)(6bund in_Conley v. Gibsgn

355 U.S. 41, 45-46 (1957)). While a complaint attady a Rule 12(b)(6) motion to dismiss does
not need detailed factual allegations, a plaintiff's obligation to provide the grounds of his entitlement
'Plaintiff filed a Motion to Deny Defendantslotion to Dismiss Plaintiff's Second Amended

Complaint (ECF No. 77), but this appears t@hepposition to Defendants’ Motion rather than a
separate request for relief. In any event, Plaintiff’s Motion is mooted by this Order.
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to relief “requires more than labels and conclusions, and a formulaic recitation of the elements of

a cause of action will not do.” TwombI§50 U.S. at 555; Huang Gateway Hotel Holding$20

F. Supp. 2d 1137, 1140 (E.D. Mo. 2007).
To determine whether an action fails to statclaim upon which relief can be granted, the
Court must engage in a two-step inquiry. Fitee Court must identify the allegations in the

complaint that are not entitled to the assumption of truth. Ashcroft v., I§6&lU.S. 662, 678

(2009). These include “legal conclusions” and “[gifdbare recitals of the elements of a cause of
action [that are] supported by me@nclusory statements,” 18econd, the Court must determine
whether the complaint states a plausible claim for reliefatl@79. This is a “context-specific task
that requires the reviewing court to draw onjuidicial experience and common sense.” Tide
plaintiff is required to plead facts that showmméhan the “mere possibility of misconduct.” 1d.
The Court must review the factual allegations in the complaint “to deteriinthey plausibly
suggest an entitlement to relief.”_1dVhen faced with alternative explanations for the alleged
misconduct, the Court may exercise its judgment in determining whether the plaintiff's proffered
conclusion is the most plausible or whether it is more likely that no misconduct occuredd8iak.

82.

BACKGROUND

Plaintiff Cheri Rodgers (“Plaintiff’) assextthat this lawsuit “addresses Plaintiff's
‘unconstitutional’ impeachment as president fbe Student Electronic Media Association
Organization (‘'SEMPA’)], two months following &election, by Faculty (Defendants Granger and
Bechtholdt) and SEMPA members’ [sic] Xtdn, Ordway, C. Robinson, K. Robinson, S.
Engelmeyer, and J. Edwards) who opposed her appent to office for no other reason than her
race. It also addresses her simultaneous explusion as a long-time SEMPA member in retaliation for
her complaints of racial discrimination to ttempus administration against her white offenders.”
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(Plaintiffs Memorandum in Opposition to Defendants’ Motion to Dismiss Second Amended
Complaint (“Opposition”), ECF No. 76, p. 1).

On September 11, 2009, Plaintiff, an African émgan graduate student at the University
of Missouri St. Louis (“UMSL"), was elected gsident of SEMPA. (Second Amended Original
Civil Complaint (“Compl.”), ECF No. 44, 115, 26, 27As President of SEMPA, Plaintiff had “full
power and authority over the SEMPA organization, campus radio station, and UMSL’s newly
launched TV station.” _(1d§27).

During Plaintiff's first few weeks as Presidesf SEMPA, she was subjected to a “hostile
work environment, racially discriminatory treatmeartd later an assault by a faculty advisor.”, (1d.
128). Plaintiff sought intervention from Defendsrbut her claims were not investigated. )(lId.
Specifically, Plaintiff alleges that, as parttbis“hostile environment,” student SEMPA members
Ryan Ordway, John Edwards and Keittobihson on October 3, 2009, Defendant Marcel
Bechtholdt, IT Services Administrator and EA Chief Technical Advisor, recommended that
Plaintiff secure a Sergeant at Arms “for her protection” at future meetings.13@. Plaintiff
alleges that Charles Granger, Student Advisor at UMSL Department of Biology, Bechtholdt, and
Ordway “threatened Rodgers with premeditated retaliation and informed her that if she continued
with her complaint against any SEMPA offendeattbhe would be met with adverse action before
they would as there had already been tdtksemove her as preent from the SEMPA
organization.” (Id. 155)?

Plaintiff sought to enforce the UM-Systenaisti-discrimination policy and requested that
Office of Student Life Director and the Uniggy’s Chief DiversityOfficer, Miriam Huffman,

intervene. (1d.152). Plaintiff alleges that Defendataffman presided over the October 7, 2009

%plaintiff alleges that Bechtholdt “willfullyregaged in acts of racial discrimination, created
hostile environments, led a conspiracy to dephieof her rights, breached her student contracts,
and prevented her from equally participating in SEMPA.” (Compl., 1154).
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mediation involving PlaintiffCraig Robinson, Ryan Ordway, and Bechtholdt., {|83). Plaintiff
alleges that Defendant Huffman provided UM-Sgstgrievance materials tall parties to allow
them to file a formal grievanaeith a higher campus departmerteathe mediation “failed.” _(Idl.
157)3

After the mediation, Plaintiff alleges thatrfeecess to the SEMPA office and radio station
was removed by Granger and Bechtholdt., fl88). Plaintiff asserthat Granger and Bechtholdt,
along with several SEMPA members, conspired to remove her as president of SEMPA and
discourage her from pursuing her discrimination complaint. ). (IdRlaintiff claims that the
“discriminatory animus” and “hostile environmertilminated in Plaintiff “being openly accosted
by Granger on the UMSL campus as she exited the SEMPA office)™ (ld.

Between October 2009 and January 2010, Rodgers filed over thirty verbal and written
complaints to Defendants in nine UMSL departments., {8il). Plaintiff notified the Office of
Student Affairs, Student Lifena Student Court of the alleged racial discrimination, harassment,
retaliation, hostile environment, assault by a facoigmber, and denial of due process and equal
protection she had suffered. (1§132). Plaintiff alleges that e Office of Student Affairs, her
complaints were “met with reckless indifferenad|ful blindness, and deliberately hindered in the
furtherance of her racial discrimination grieearagainst white SEMPA members.” (Compl., 160).
Plaintiff asserts that her grievances were€cggd five (5) times” by Defendant Curtis Coonrod,
Vice Provost of Student Affairs, Defendant Qhila Montague, Associate Vice Provost of Student

Affairs and Designated Primary Officer, and Defant Helen Ward, the Administrative Assistant

®Plaintiff alleges that Defendant Huffmaddpned, engaged in, facilitated, and executed
adverse, retaliatory action against Rodgers that breached her student contracts and unconstitutionally
impeached her while she was knowingly engaged in protected activity.” (Compl., 1137).

*Plaintiff alleges that Granger “repeatedlgéached his duty to ensure a non-discriminatory
environment within SEMPA and on the UMSL gaurs and condoned, encouraged, and participated
in unlawful practices aimed to deprive Rodgarequal opportunities, rights and privileges within
SEMPA.” (Compl., 1152).
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at UMSL’s Office of Student fairs, “within two-weeks for arbitrary and capricious reasons
unrelated to the merits of her allegations.” YfdBecause her grievances were rejected, Plaintiff
asserts that she was “refused an investigation and unjustly denied due process.” (Id.

In November 2009, Plaintiff was impeacheatfroffice and expelled as a SEMPA member,
without notice. (Id. 129). In December 2009, Plaintiff reported the “unlawful conduct” and
deprivation of her rights” to Defendants Deboaibel-Triplett, Ph.D., UM-System Assistant Vice
President of Academic Affairs, and Defentaslen Cope, Provost and Vice Chancellor of
Academic Affairs, who immediately transferrénd matter to Defendant Tanisha Stevens, Student
Advocate UMSL'’s Office of Academic Affairs. (Id]67). Plaintiff asserts that Defendants Triplett,
Cope and Stevens failed “to take any proactieasares in her case and inappropriately referred]

to her [to] Student Court.” _(1d567)° In January 2010, Plaintifeported the same unlawful

*Plaintiff alleges that Montague “enjoinddic] in a conspiracy, led and contributed
egregious constitutional and civil rights violationatthesulted in Rodgers’ repeated denial of 1)
access to a fair hearing, 2) an investigationetoracial discrimination claims, 3) access to needed
protections, 4) access to campus services, 5) her dbigrve as SEMPA president, inter alia, and
6) protection from hostile discriminatory, and ret@rg environments.” (Compl., 1127). Plaintiff
alleges that Defendant Montague maintained a “non-discriminatory [sic] environment in violation
of Title VI and UM-System antidiscrimination policies.” (1§128).

Likewise, Plaintiff alleges that Coonrodoterated, supported, and contributed to the
maintenance of a racially discriminatory eiviment[,] that he received actual and constructive
notice existed on the UMSL campus and witBEMPA, were ongoing, and placed Rodgers at risk
for further injury [sic].” (Compl., 1130). PIldiff claims that, in breach of his obligations under
Title VI, Defendant Coonrod “rejected Rodgégssc] discrimination complaint without proper
review or investigation, denied her routine campus services, impeded her access to due process,
intentionally obstructed justice and preventealfilrtherance of her police report against a white
faculty member, and left her subjected to foreseeable risks of harm, inter alia.” (Id.

Finally, Plaintiff alleges that Ward “willfullyengaged in a conspiracy to deprive Rodgers
of her rights to equally benefit from university Sees and gain access to a fair hearing.” (Compl.,
1141). Plaintiff claims that Ward failed to peot Plaintiff from the ongoig discriminatory conduct,
thereby breaching Ward’s duty to protect herr(@l., 163). Plaintiff maintains that “Ward showed
reckless indifference to the reported depravatibRodgers’ rights and then created a harassing
environment to hinder the furtherance ajdgers’ discrimination against known white campus
offenders.” (Id). In an equally conclusory fashion, Plaintiff alleges that “Ward consciously
breached her duty, violated campus policies, and infringed upon Rodgers’ rights., J14R).

®Plaintiff further maintains that Defendadbbel-Triplett “consciously breached her legal
duty to maintain a non-discriminatory environrhand provide Rodgers with needed protections,
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conduct to Defendant Deborah Burris, Director of the Office of Equal Opportunity and the
University’s Chief Diversity Officer, to seek sorfietervention, protectiongnd/or remedies.” (ld.
168). Plaintiff asserts that her claims, however, were “unduly delayed, never investigated,

systemically dismissed, and denied due process.@8). Plaintiff allegethat defendants Nobel-

Triplett, Cope, Stevens, and Burris caused PlEsmtomplaints and grievances to be dismissed
“without proper review or formal written notice Rdaintiff” in violation of Title VI, Amendment
XIV, and Sections 1981, 1983, 1985, and 2004., {lé9).

Plaintiff claims that she reported the parted unlawful conduct to the UMSL campus
police, but that Defendant Frank Schmiddd@efendant Brandon Burton, UMSL Campus Police
Officers,"“threatened to retaliate against Rodgersavitarrest for false reporting to prevent her from
filing a formal complaint against arffending white faculty member.”_(Id111147, 151). Plaintiff
alleges that Defendants Schmidt and Burton “reftsed/estigate Rodgers’ allegations of a racially
motivated assault” by Granger on Plaintiff. (61). Plaintiff claimshat both Schmidt and Burton
abused their power “by threatening to have [Riffjrarrested for false reporting if she continued
with the complaint.” (Id.’

In March 2010, after a hearing, the UMSL Stoid€ourt determined that the impeachment
of Plaintiff as SEMPA President was improper. ,(180). The Student Court, however, refused to

reinstate Plaintiff as SEMPA President. YldPlaintiff alleges that, after a hearing, the UMSL

campus services, and due process.” (Compl., 1132).

Plaintiff alleges that Schmidt and Burton “einjed [sic] in a conspiracy with Defendant
Burton, Student Affairs, Facyltand SEMPA Defendants, willfully engaged in unlawful conduct
that he knew or should have known violatemtBers’ constitutional and civil rights, would cause
injury, and furthered racially discriminatory aredaliatory actions by UMSL offenders.” (Compl.,
191147, 151). Plaintiff claims thahe brings suit against Schmidt and Burton for “1) obstruction of
justice, engaging in a conspiracy to deprive rigBsindrance and denial dfie process, 4) denial
of equal protections under the law, 5) threat of retaliation for participating in federally protected
activity, 6) creating a hostile environment, 7) failblognvestigate her claims, 8) refusing to file a
police report, 9) denial of due process, and 1@)jadef needed protections after the report of a
racially motivated assault.”_(1d1149).
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Student Court “rendered a verdict of ‘guilty’agst Faculty and SEMPA Defendants for Rodgers’
‘unconstitutional’ impeachment and membership revocation[.]; fld0). The UMSL Student
Court, under Defendant Braddix’s supervision, howglefused to reinstate Rodgers as president
and restore her SEMPA membership.” (fi71)? Plaintiff alleges that “[s]aid adverse action was
so outrageous that the Court’s sanctions resultBaddgers receiving the harshest punishment that
the Court could render through it had been proven that she 1) was innocent, 2) had not committed
any wrong-doing, 3) was a victim of disparateatment and other constitutional torts, 4) was
subjected to hostile environments, 5) was retaliatgdnst, 6) and was assaulted by faculty.”) (Id.

No remedial action was taken by Defendants Rianhtiff alleges thahese issues continued
and worsened._(1d]132-33).

DISCUSSION

881981, 1983, 1985, 1986, Fourteenth Amendmaearid State Law Claims against the

Individual Defendants in their “Official Capa cities,” the Curators of the University of

Missouri System, and SEMPA

In her Complaint, Plaintiff alleges that tRairators of the University of Missouri System
(“Curators”) and SEMPA discriminated against her “in violation of Title VI, Amendment XIV Equal
Protection & Due Process, and Sent 1981, 1983, 1985, and 2004.” (Compl., 11123, 126).
Defendants assert that Riaif's 881981, 1983, 1985, 1986, FourteeAtinendment and state law
claims against the Curators, SEMPA, and the inldiai defendants in their “official capacities” are
barred by sovereign immunity.

“The sovereign immunity of the States recagui in the Eleventh Amendment bars any suit

brought in federal court against a state or stad@@g regardless of the nature of the relief sought,

8Defendant D’Andre Braddix is the UMSL 8tent Court Advisor, Student Life Project
Support Specialist, Assistant to Vice Provost, and Designated Primary Officer. (Compl., 19).
Plaintiff alleges that Braddix had knowledgattiraculty and SEMPA Defendants “engaged in a
conspiracy to deprive her of her rights andwribat they [sic] the group failed to proffer a
legitimate, non-discriminatory reason to justify her removal from office.”, {ItR).
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unless Congress has abrogated the states’ immumnétystate has consented to suit or waived its

immunity.” Tinzie v. Ark. Dep’t of Workforce SeryaNo: 4:11CV00683 SWW, 2012 U.S. Dist.

LEXIS 68313, at *6 (E.D. Ark. May 16, 20)}(2iting Seminole Tribe v. Florid®17 U.S. 44, 74,

116 S. Ct. 1114, 134 L. Ed. 2d 252 (1996); Pensittttate Sch. & Hosp. v. Halderma®5 U.S.

89, 100, 104 S. Ct. 900, 79 L. Ed. 2d 67 (1984); Edelman v. Jotdl&iJ.S. 651, 663, 94 S. Ct.
1347, 39 L. Ed. 2d 662 (1974)):In addition to barring all claims brought directly against a state

or state agency, the Eleventh Amendment protects state officials sued in their official capacities from
all claims, with the exception of certain claifos prospective, equitable relief.” Tinzi2012 U.S.

Dist. LEXIS 68313, at *6-7 (citing Murphy v. Arkansd<7 F.3d 750, 754 (8th Cir. 1997)).

To the extent that Plaintiff alleges claims under 881981, 1983, 1985, 1986, Fourteenth
Amendment and state law claims against theatous, SEMPA and the individual Defendants in

their “official capacities,” those claims are barred by sovereign immunity. S&lés v. Univ. of

Minn., 322 F. Supp. 2d 999, 1005 (D. Minn. 2004) (“BecabsdJniversity is an instrumentality

of the State, se€releven v. University of Minnesqta@3 F.3d 816, 818-19 (8th Cir. 1996), the §

1981 claim is barred by the Eleventh Amendment Egerdahl v. Hibbing Cmty. CoJl72 F.3d

615, 618-19 (8th Cir. 1995).”); Jacobsen v. D@32 F. Supp. 2d 1217, 1235 (N.D. lowa 2004)

(doctrine of sovereign immunity precludes plditgiclaims under 42 U.S.C. § 1983 against the state

defendants in their official capacities); Begurbtate Bd. of Regisdtion for Healing Arts531 F.

Supp. 955, 956 (E.D. Mo. 1982)(the immunity provided by the Eleventh Amendment has not been

°The Eleventh Amendment provides:
The Judicial power of thenited States shall not be construed to extend to any suit in law or
equity, commenced or prosecuted against oneeoflttited States by Citizerof another State, or
by Citizens or Subjects of any Foreign State.

U.S. Const. amend. XI.



abrogated by 42 U.S.C. § 1983 or by 42 U.S.C. § 1985); se® 3850600 R.S.Mo0.(2012)(the State
of Missouri has not consented to waive its sovereign immunity).
Likewise, the fact that Congress enacted Title VI does not waive sovereign immunity with

respect to the federal civil rights acts. 34&rtin v. Clemson Uniy.654 F. Supp. 2d 410, 428

(D.S.C. 2009)(“While Congress ... has secured a waiver of Eleventh Amendment immunity as a
condition of Clemson’s receipt of federal fineaal@ssistance condition under Titles VI and IX, ...,
Congress has not overridden the States’ immunitly vespect to the plaintiff's claims under 42
U.S.C. 88 1981, 1983, 1985 or 1986, nor has South Carotinsented to suit in federal court on
these or any of the plaintiff's state law claim@iternal citations omitted). Thus, the Court finds
that, to the extent that Plaintiff alleges any causes of action under 881981, 1983, 1985, 1986,
Fourteenth Amendment and State Law Claims against the Curators, SEMPA and the individual
Defendants in their “official capacities,” those claims are barred by sovereign immunity and
dismissed.
Il. Title VI

Title VI of the Civil Rights Act of 1964 mhibits race discrimination in any program
receiving federal funds:

No person in the United States shall, andghound of race, color, or national origin,

be excluded from participation in, be denied the benefits of, or be subjected to

discrimination under any program or activigceiving Federal financial assistance.

42 U.S.C. § 2000d (1982 Schools accepting federal financial assistance must comply with the

requirements of Title VI. Radcliff v. Landa883 F.2d 1481, 1483 (9th Cir. 1989); Lau v. Nichols

414 U.S. 563, 566-67 (1974). Under the regulatmshspted by the Department of Educatibn,

This provision is also referred to as Section 601 of Title VI.

H“Each Federal department and agency which is empowered to extend Federal financial
assistance to any program or activity, by way of gri@an, or contract other than a contract of
insurance or guaranty, is authorized and direitetfectuate the provisns of section 2000d of this
title with respect to such program or activity by issuing rules, regulations, or orders of general
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“[e]very application for Federal financial assince to which this part applies ... and every
application for Federal financial assistance to gtew facility shall, as a condition to its approval

and the extension of any Federal financial assistance pursuant to the application, contain or be
accompanied by an assurance that the program will be conducted or the facility operated in
compliance with all requirements imposed by oispant to this part.” 34 C.F.R. 8100.4. The Act
provides for a broad concept of “program or actiiity adding to Title VI an explicit definition for

that phrase:

For the purposes of this subchapter, thren “program or activity” and the term
“program” mean all the operations of --

(2)(A) a college, university, or other post®ndary institution, or a public system of
higher education .

any part of which is extended Federal financial assistance.
42 U.S.C. § 2000d-4a.
Receipt of federal financial assistance by any studeportion of a school thus subjects the entire

school to Title VI coverage. Radcli883 F.2d at 1483; s&zarlett v. Sch. of the Ozarks, IN¢80

F. Supp. 2d 924, 933 (W.D. Mo. 2011)(“Congress enabeivil Rights Restoration Act of 1987
to make clear that the term ‘program or activity’ includes all of an entitiesatpes, thus any
university receiving federal funds may not discriminate against any person in any of its programs

on the basis of race, color, or national ori)(citing DeVargas v. Mason & Hanger-Silas Mason

Co., Inc, 911 F.2d 1377, 1383-84 (10th Cir. 1990)). Penvatlividuals may sue to enforce § 601

of Title VI and obtain both injunctive lief and damages. Alexanderv. SandpsaP U.S. 275, 279

(2001). Thus, the Court must look at Plaintiff'aiohs against each defendant to determine if she

states a claim under Title VI.

applicability which shall be consistent with achieent of the objectives of the statute authorizing
the financial assistance in connection with which the action is taken.” 42 U.S.C. §2000d-1.
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A. Individual Defendants

“[lndividuals cannot be held personally liable under Title VI.” Ajiwoju v. Cotiralb.

04-0715-CV-W-FJG, 2005 U.S. Dist. LEXIS 33422*&# (W.D. Mo. May 2, 2005); Shotz v. City
of Plantation 344 F.3d 1161, 1170 (11th Cir. 2003)(“By extension, the text of Title VI also
precludes liability against those who do neteive federal funding, including individuals”);

Buchanan v. City of Boliva®9 F.3d 1352, 1356 (6th Cir. 1996)(“Plaintiff's claim also fails because

she asserts her claim against Lawson and Weaver and not against the school, the entity allegedly

receiving the financial assistance”); N.J. SanltdB&nd of Lenape & Cherokee Indians v. Corzine

No. 09-683 (KSH), 2010 U.S. Dist. LEXIS 666057@® (D.N.J. June 30, 2010)(“The Court agrees

that individuals are not the proper defemidain a Title VI case.”);_Gomiller v. Deedo.

4:06CV33-D-B, 2007 U.S. Dist. LEXIS 23230,*atl (N.D. Miss. Mar. 28, 2007)(“the Court finds

that individual liability does not lie iniffe VI”); Steel v. Alma Public School Dist162 F. Supp.2d

1083, 1085 (W.D. Ark. 2001)(“[I]n the Title IX contexhat school officials may not be sued in
their individual capacities. .... As Title IX and Ti are parallel to each other and operate in the
same manner.”y. That is, federal court generally haweld that “the proper defendant in a Title

VI case is an entityather than an individual”_Langadinos v. Appalachian Sch. of,Lida.

1:05CV00039, 2005 U.S. Dist. LEXIS 20958, at *17.pMVa. Sept. 25, 2005)(quoting Farmer v.
Ramsay41 F. Supp. 2d 587, 592 (D. Md. 1999)).

Plaintiff concedes that courts have heldttifitle VI suits may not be brought against
defendants in their individual capacities, but contehds“this rule is not absolute.” (Opposition,
p. 7). Plaintiff, however, does noite any case law recognizing a Title VI cause of action against
an individual. Based upon the overwhelming casedaclining to recognize a Title VI cause of

12SeeBarnes v. Gormarb36 U.S. 181, 185 (2002) (“the Court has interpreted Title IX
consistently with Title VI”).
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action against an individual, the Court finds tR&tintiff's Title VI claims against the individuals
in their individual capacities fail as a matter of law and are dismissed.

B. Curators and SEMPA

“To establish a prima facie case of discrimioatinder Title VI, the plaintiff must show (1)
that the defendant is receiving federal funds, (2)ttteplaintiff was discriminated against, and (3)
the plaintiff's race, color, or national origwas the motive for the discriminatory conduct.”

Scarlett 780 F. Supp. 2d at 933-934 (citing Tolbert v. Queens,@d? F.3d 58, 69 (2d Cir. 2001);

Jackson v. Conwayi76 F. Supp. 896, 903 (E.D. Mo. 1979 pmpson v. Bd. of the Special School

Dist. No. 1 144 F.3d 574, 581 (8th Cir. 1998)).

Defendants argue that Plaintiff's Title laims against the Curators and SEMPA fail
because Plaintiff merely alleges that they wergigent. (Defendant®Reply in Support of Their
Motion to Dismiss Plaintiff’'s Second Amended Cdaipt for Failure to State a Claim Upon Which
Relief May be Granted (“Reply”’ECF No. 80, pp. 5-6). In thét@rnative, Defendants argue that
Plaintiff cannot impute liability against the Ctoes and SEMPA based upon the alleged negligence
of their agents and/or employees. (Defensldiemorandum of Law in Support of their Motion
to Dismiss Plaintiff's Second Amended CompldortFailure to State a Claim Upon Which Relief

May Be Granted (“Memorandum’BiCF No. 72, pp. 8-9; Reply, p(&ting Santos v. Peralta Cmty.

College Dist. No. C-07-5227, 2009 U.S. Dist. LEXIS 106143, at *21 (N.D. Cal. Nov. 13,
2009)(“the Court concludes that a theory of vicasi liability is not viable under Title VI, just as
such a theory is not viable under Title 1X”)).

The Court finds that Plaintiff fails to a&te a claim against SEMPA and the Curators.
“[R]ather than asserting a claim alleging thaEMBPA’s or the Curators’] policies or general
practices are discriminatory, [Plaintiff] seek&itdd [SEMPA and the Curators] accountable for the

acts of [their] employees.” Goonewardena v. New Y4#b6 F. Supp. 2d 310, 328 (S.D.N.Y. 2007).
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SEMPA and the Curators cannot be held vicariously liable under Title VI for the actions of

individual actors. Santp2009 U.S. Dist. LEXIS 106143, at *2Barl v. Fresno Unified Sch. Dist.
Bd. of Educ, No. 1:11-CV-01568-LJO-GSA, 2012 UBist. LEXIS 64537, at *11-12 (E.D. Cal.

May 7, 2012);_Vouchides v. Houston Cmty. College Sks10-2559, 2011 U.S. Dist. LEXIS

112609, at*17-18 (S.D. Tex. Sept. 3011); Manuel v. City of BangpNo. 09-CV-339-B-W, 2009

U.S. Dist. LEXIS 98031, at *11-12 (D. Me. Oct. 21, 2009); Hurd v. Del. State UNw.

07-117-MPT, 2008 U.S. Dist. LEXIS 73448,*@0 (D. Del. Sept. 25, 2008); Goonewarde#@s

F. Supp. 2d at 328. “An institutionasly liable if it intentionally harassed or discriminated on the
basis of race or nationality,” Hurd008 U.S. Dist. LEXIS 73448, #20. Plaintiff does not allege
that SEMPA or the Curators discriminated “as atitygragainst Plaintiff or that their “policies” or
“general practices” were discriminatory. Vouchid@811 U.S. Dist. LEXIS 112609, at *18;

Goonewardenad 75 F. Supp. 2d at 328. Because Plaintiff alleges only vicarious liability against

SEMPA and the Curators, her Title VI claims agaithem fail to state a claim and are dismissed.

lll.  Individual Capacity Claims Under 881981, 1983, 1985, 1986

A. 42 U.S.C. § 1981 Claim

To establish a right to relief under 8 1981, aiqtiff must show (1) that he belongs to a
racial minority; (2) an intent to discriminate on the basis of race by the defendant; and (3)

discrimination concerning one or more of #ativities enumerated in 8 1981, including the right

to make and enforce contracts. Pryor v. NG288 F.3d 548, 569 (3d Cir. 2002). The standard for
establishing an “intent to discriminate on the basis of race” is identical in the Title VI and § 1981

contexts. Id.
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Plaintiff seems to allege that her electamPresident of SEMPA constituted a “contract.”
Plaintiff states that she was elected on Septedihe2009, but she was “unable to enjoy or benefit
from her new Presidential contract due to tlspdrate treatment she was immediately subjected to
by Faculty and SEMPA Defendants who opposed her election to office because of her race.”
(Compl., 149; Opposition, p. 1 (“Plaintiff enteredansic] a contract with SEMPA and agreed to
serve in the position [of President] for one year.”)).

Defendants admit that Plaintiff alleges tha&fious ‘contracts’ were breached, or that she

was otherwise unable to entetansome particular ‘contracts[.]” (Reply, p. 6). Defendants,
however, claim that Plaintiff's Complaint “fails froperly allege the existence of any contract.”
(Id., p. 6). Defendants claim that “Plaintiff's 81981 claims against the individual Defendants fail
because she has not alleged the existence afantsact which she was allegedly prevented from
entering into or which was breached.” (lpl. 5).

Section “1981 prohibits racial discrimination‘all phases and incidents’ of a contractual

relationship[.]” Gregory v. Dillard’s, In¢.565 F.3d 464, 468 (8th Cir. 2009)(quoting Rivers v.

Roadway Express, Inc511 U.S. 298, 302 (1994)). When raised directly against a state actor,

however, a 81981 claim must be brought under 81983. Jones v. M¢cBlgg$e3d 1158, 1160, n.1

(8th Cir. 2012)(citing Lockridge v. Bd. of Tr&15 F.3d 1005, 1007 (8th CR003); Artis v. Francis

Howell North Band Booster Ass'ri61 F.3d 1178, 1181 (8th Cir. 1998)). The Court finds that

81983 provides the vehicle for all Plaintiff's purported §1981 clais in this case, and her §1981
claims, therefore, are dismissed. Seres675 F.3d at 1160, n.1.

Moreover, even if the Court were to consiééaintiff’'s 81981 claim, it fails as a matter of
law. Plaintiff's allegations are essentially tBafendants discriminated against her and treated her
differently because of her race, African-Anoam. Plaintiff, however, does not identify any

similarly-situated individuals who Defendants treated more favorably, which dooms her claim.
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“[T]o support a claim of selectivenforcement [a plaintiff] mustllege purposeful and systematic

discrimination by specifying instances in which [she was] singled out for unlawful oppression in

contrast to others similarly sdated.” Odom v. Columbia Univ906 F. Supp. 188, 194 (S.D.N.Y.

1995)(citations omitted). Plaintiff’'s Complaint presents only general and conclusory accusations

of race-based discrimination and unequal treatment, which do not state a claim under_81981.

“A mere factual assertion of unequal treatmemrage-motivated conduct is insufficient to survive
a Rule 12(b)(6) motion; instead, a plaintiff mapecifically allege the ‘circumstances giving rise

to a plausible inference of racially discriminatory intent.” &t.195 (quoting_Yusuf v. Vassar

College 35 F.3d 709, 713 (2d Cir. 1994)Rlaintiff fails to alleges facts that support her bare
accusations of unequal treatment. Accordingly Gburt dismisses Pldiff's 81981 claims on this
basis as well.

B. 42 U.S.C. 8 1983 Claims

The Fourteenth Amendment of the United &aZonstitution provides that “[n]o state shall
make or enforce any law which shall abridgegheileges or immunities of citizens of the United
States; nor shall any state deprive any persorepfililerty, or property, ithout due process of law;

nor deny to any person within its jurisdiction tlggial protection of the laws.” U.S. Const. amend.

Id.

XIV, 8 1. Inturn, 42 U.S.C8 1983 provides a cause of action against any “person who, under color

of any statute, ordinance, regulation, custom, agesof any State or Territory or the District of
Columbia, subjects, or causes to be subjectedparson to the deprivation of any right protected
by federal law or the United States Constitution.

Interpreting Plaintiff's claims broadly, the Coepbnstrues Plaintiff’'s Complaint as alleging
81983 violations based upon the Due Process qudlProtection Clauses of the Constitution. See

Clark v. lowa State Uniy643 F.3d 643, 644 (8th Cir. 2011)(affirg the district court’s finding
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that “claims against State entities and their adficfor due process and equal protection violations
may, in fact, only be asserted under the auspices of [42 U.S.C.] § 1983.").
1. Due Process Claims

“To establish a procedural due process claim pursuant to 8 1983, plaintiffs must establish
three elements: (1) that they hawvéfe, liberty, or property interest protected by the Due Process
Clause of the Fourteenth Amendment to the Wifgates Constitution, (2) that they were deprived
of this protected interest within the meaningh&f Due Process Clause, dBjthat the state did not
afford them adequate procedural rights prior foroeng them of their protected interest.” Hahn v.

Star Bank190 F.3d 708, 716 (6th Cir. 1999)(citing Zinermon v. Bud&4 U.S. 113, 125-26, 108

L. Ed. 2d 100, 110 S. Ct. 975 (1990)); Mulvenon v. Greenw6dd F.3d 653, 657 (8th Cir.

2011)(quoting Davenport v. Univ. of Ark. Bd. of Tr853 F.3d 1110, 1114 (8th Cir. 2009)(“To

establish a violation of procedurdlie process, a plaintiff mudt@w that he has been deprived of
a constitutionally protected life, liberty or property interest.”).

Here, Plaintiff alleges that between Octob@09 and January 2010, Plaintiff filed over thirty
verbal and written complaints to Defendants, providing them “actual and constructive notice of her
subjection to racial discrimination, harassmeeialiation, hostile environments, and assault by a
faculty member” but no action was taken to iniggge her claims or to rectify the situation.
(Compl., 132). Plaintiff, however, has not identifan interest protected by the Due Process Clause
of the Constitution. Plaintiff merely alleges that she was deprived of serving as the President and
as a member of SEMPA. This deprivation does not implicate, nor has Plaintiff identified, any due

process interest. Sd&woard of Curators of Unersity of Missouri v. Horowitz435 U.S. 78, 82

(1978) (“To be entitled to the procedural protecs of the Fourteenth Amendment, respondent must
in a case such as this demonstrate that her didrin@sethe school depriveter of either a ‘liberty’
or a ‘property’ interest.”). Because Plaintdtks a constitutionally-protected interest in being the
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President or a member of SEMPA, she camstdblish a due process violation. Feerester v.
Bass 397 F.3d 1047, 1054 (8th Cir. 2005) (“Only if ¥ed a protected interest do we examine
whether the deprivation of the protected indén&as done in accordance with due process.”);

Singleton v. Cecjl176 F.3d 419, 424 (8th Cir. 1999) (en banc) (stating that “the possession of a

protected life, liberty, or pragty interest is a condition precedent to any due process claim”
(quotation, alterations, and citation omitted))ccArdingly, the Court dismisses Plaintiff’'s 14th
Amendment Due Process claim as to all Defenddnts.

In addition, even if Plaintiff stated a due pess interest, the purported breach of Plaintiff's
“contract” as president of SEMPA cannot constimfeue Process Clause violation. “[A] simple

breach of contract does not rise to the level obnstitutional deprivation,” Dover Elevator Co. v.

Arkansas State Univ64 F.3d 442, 446 (8th Cir. 1995)(citifdedical Laundry Serv. v. Board of

Trustees of Univ. of Ala906 F.2d 571, 573 (11th Cir. 1990)). “[T]he assertion that any time one

has an enforceable contract to which the Statgemty, there is constitutionally protected property
interest under that contract . . . is inconsisteith the concept of the Fourteenth Amendment.”

Dover Elevator Co. v. Arkansas State Unt4 F.3d 442, 446 (8th Cir. 1995)(citation omitted).

“[1]f every breach of contract by someone actimgler color of state law constituted a deprivation
of property for procedural due process purpogesfederal courts would be called upon to pass
judgment on the procedural fairness of the processing of a myriad of contractual claims against

public entities.” Blase v. City of Neoshgo. 10-03311-CV-S-JTM, 2011 U.S. Dist. LEXIS 119537,

at *7 (W.D. Mo. Oct. 17, 2011)(quoting Reich v. BehaB83 F.2d 239, 242 (3d Cir. 1989)). See

BAlthough not argued to the Court, the allegatibafore the Court indicate that Plaintiff
was afforded procedural due process sufficierdatisfy the Fourteenth Amendment. Seg,
Horowitz, 435 U.S. at 84-85 (“Assuming the existenta liberty or property interest, respondent
has been awarded at least as much due proctessurteenth Amendment requires.”). Plaintiff
participated in mediation and presented her claims before the Student Court. It is unclear what
additional due process she claims should have been provided.
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alsoReich 883 F.2d at 242 (“a wholesalelfralization of state public contract law seems far afield

from the great purposes of the due process claugait)en that Plaintiff alleges only a breach of
her alleged presidential contract, the Court finds$ Blaintiff cannot state claim for a procedural
due process violation.
2. Equal Protection Claims
“In general, the Equal Protection Clause regsithat state actors treat similarly situated

people alike.” Habhab v. Hg®36 F.3d 963, 967 (8th Cir. 2008)(quoting Bogren v. Minne28t&

F.3d 399, 408 (8th Cir. 2000)); City Gleburne v. Cleburne Living Ct#73 U.S. 432, 439 (1985);

Barstad v. Murray Counfy420 F.3d 880, 884 (8th Cir. 2005). “State actors may, however, treat

dissimilarly situated people dissimilarly withawinning afoul of the protections afforded by the
clause.” Habhap536 F.3d at 967 (quoting BogreB36 F.3d at 408). The Supreme Court
recognizes an equal protection claim for discrimination against a “class of one.” Village of

Willowbrook v. Olech 528 U.S. 562, 564, 145 L. Ed. 2d 10620 S. Ct. 1073 (2000). The purpose

of a class-of-one claim is “t@sure every person within the Statgirisdiction against intentional
and arbitrary discrimination, whether occasioneckgress terms of a statute or by its improper
execution through duly constituted agents.”ltith recognized law thatclass-of-one claimant may
prevail by showing “she has been intentionally tredtédrently from others similarly situated and

that there is no rational basis for the difference in treatmentsdd.als@€ostello v. Mitchell Public

School Dist. 79266 F.3d 916, 921 (8th Cir. 2001).

Broadly, Plaintiff alleges thdbecause of her [African Am&an] race, [she] was deprived
the equal opportunity to participate in, benefit frongain access to University programs, services
and facility by authorized state ac$, a student organization, and the Board of Curators.” (Compl.,
126). Plaintiff, as a threshoidatter, must demonstrate Defendaineated her less favorably than

similarly-situated members of SEMPbased upon Plaintiff's race. HabhaB36 F.3d at 967,

-18 -



Bogren 236 F.3d at 408. Plaintiff does not identifyygerson who was treated more favorably than
her For this same reason, even if Plaintiff's Cdamt is construed as asserting a “class of one”
violation, Plaintiff does not stateckaim. Plaintiff, therefore, deaot state a claim under the Equal
Protection Clause and it is dismissed.

With respect to SEMPA and the Curatbrthe Court also finds that Plaintiff fails to state

a claim because she has not alleged a policy oorustat violated the law and caused her injury.

SeeArtis v. Francis Howell North Band Booster Assls1 F.3d 1178, 1181 (8th Cir. 1998). To

be liable, Plaintiff must prove that SEMPA’s or the Curator’s “policy or custom was the moving

force behind the constitutional violation.” Mettler v. Whitleddé5 F.3d 1197, 1204 (8th Cir.

1999)(quotation and citation omitted). “A ‘policygr purposes of § 1983, is ‘an official policy,
a deliberate choice of a guiding pripla or procedure made by an oféil with authority.” Gardner

v. Corr. Med. ServsNo. 5:12CVvV00177 JMM/BD, 2012 U.S. Dist. LEXIS 87270, at *4 (E.D. Ark.

May 24, 2012)(quoting Mettler165 F.3d at 1204). “Custom’ means a ‘persistent, widespread
pattern of unconstitutional conduct of which officials have notice and subsequently react with

deliberate indifference or tacit authorization.” Gardn2012 U.S. Dist. LEXIS 87270, at *5

(quoting_Johnson v. Outboard Marine Cof72 F.3d 531, 536 (8th Cir. 1999)).

Here, Plaintiff fails to allega policy or custom and, therefoshe fails to state a claim under
§1983. All of the specific allegations found in Bl#i’'s Complaint involve isolated actions by
individual actors. See.g, Compl., 1128 (“Montague’s unldu conduct supported and contributed

to the establishment of a firm University custom that routinely deprives aggrieved black students

“plaintiff only alleges that “Faculty anBEMPA Defendants ... replace[d] Rodgers as
president with a white, less-qualified SEMPA member, Defendant Tiffany Axton, who had just
joined the organization two months prior.” (Comfb5). Plaintiff does natlege that Axton was
treated more favorably than her.

5The Court dismissed the §1983 claims against SEMPA and the Curators on qualified
immunity grounds, but this provides another basis for dismissing the 81983 claim against these
defendants.
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of their equal rights and thwarts their attemptsléaacial discrimination complaints and seek due
process within the UM-System.”). Plaintiff'sda&d and conclusory allegations are insufficient to
demonstrate a policy or custolaintiff has not alleged thaGEMPA or Curators’ policy, custom,
or official action caused her injury. Plaiffitdoes not allege that a policy or custom was
promulgated by someone with authority or that is\warsistent and widespread. Rather, Plaintiff
simply alleges that several individual actors disanated against her. For these reasons, Plaintiff
has not made a prima facie 81983 equal protectaim against SEMPA or the Curators, and the
Court grants Defendants’ Motion to Dismiss.

C. 42 U.S.C. 88 1985, 1986 Claims

Title 42 U.S.C. 8§ 1985 grants a civil causadtion for damages caused by various types of
conspiracies aimed at injuring a person in hisfleeson or property, or denying him/her a Federal
right or privilege. At best, Plaintiff attertgpto assert a cause of action under §1985(3) for
conspiracy to deprive a person of rights andileges. To show a civil rights conspiracy under
81985(3), Plaintiff must prove: (1) the defendardsspired, (2) with the intent to deprive them,
either directly or indirectly, of equal protectiofthe laws, or equal privileges and immunities under
the laws, (3) an act in furtherance of the conspiracd (4) that they or their property were injured,
or they were deprived of exercising any rightpoivilege of a citizen of the United States. See

Barstad v. Murray Couniy#20 F.3d 880, 887 (8th Cir. 2005); Larson v. Mjll& F.3d 1446, 1454

(8th Cir. 1996). A claim under 81985(3) requires probinvidious discriminatory intent and a
violation of a serious constitutional right that is protected from official and private encroachment.

Bray v. Alexandria Women'’s Health Clinis06 U.S. 263, 267-68 (1993). The list of rights to which

81985 applies is reserved to claims involviagial or class-based invidiously discriminatory

animus._Id.
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“[Title] 42 U.S.C. 8§ 1986, a companion statute to § 1985, allows an action against a party
who knows that a § 1985 deprivation will occur, has the power to prevent it, and fails to do so.”

Kaminsky v. MissouriNo. 4:07-CV-1213, 2007 U.S. Dist. LEX75763, at *17 (E.D. Mo. Oct. 11,

2007). “In order to state a claim for a § 1986 wiola, Plaintiff must firsstate a claim for a § 1985

violation.” 1d. (citing Mcintosh v. Ark. RepublicaRarty-Frank White Election Comn¥.66 F.2d

337, 340 (8th Cir. 1985)); Barsta4P0 F.3d at 887 (a 81986 claim shbe predicated upon a valid

§ 1985 claim); Jensen v. Henders8m5 F.3d 854, 863 (8th Cir. 2002)(same).

Defendants assert that Plaintiff’'s 881985 4886 claims against the individual defendants
fail because she has not alleged that any ahthieidual Defendants formed any agreement to take
any specific action in violation ohg of Plaintiff's rights. (Reply, ). This Court agrees. Plaintiff
has not alleged a meeting oktminds of any defendants to pursue a specific discriminatory or
retaliatory end. Plaintiff's conclusory allegations are insufficient to support a conspiracy claim.

Because Plaintiff’'s 81985(3) claimilig her 81986 claim also fails. Seeqg, Kaylor v. Fields661

F.2d 1177, 1184 (8th Cir.1981) (cause of action u8de986 is dependent on valid claim under §
1985). Accordingly, Plaintiff's 881985 and 198&inis against Defendants are dismissed.
IV.  State Law Claims

Plaintiff purports to assert a state law claim for intentional infliction of emotional distress
against Granger (and possibly other defenddhtBefendants claim th&laintiff has not alleged
the elements of a claim for intentional inflmti of emotional distress. (Memorandum, pp. 17-18).

The Court has dismissed all of Plaintiff's federal claims and declines to exercise supplemental

9t is unclear from Plaintiff's Complaint who are the proper defendants to her intentional
infliction of emotional distress claim. Defendamnly address Plaintiff's claim with respect to
Defendant Granger. Sé&&emorandum, pp. 17-18.
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jurisdiction over Plaintiff's state law intentional infliction of emotional distress claim, which is
dismissed without prejudice. S28 U.S.C. §1367"

CONCLUSION

Accordingly,

IT IS HEREBY ORDERED that Defendant’'s Motion to Dismiss Plaintiff's Second
Amended Complaint for Failure to State a Claim Upon Which Relief May Be Granted [71] is
GRANTED. An appropriate order of dismissal is filed simultaneously herewith.

IT IS FURTHER ORDERED that Motion to Deny Defendants’ Motion to Dismiss

Plaintiff's Second Amended Complaint [77]DENIED as moot.

Dated this 4th day of September, 2012.

Hh Q. L

F
JOHN A. ROSS
UNFTED STATES DISTRICT JUDGE

YIn the Court’s Order, dated August 31, 2011, tber€held that Plaintiff's claims against
the individual SEMPA members were frivolous becabhsanembers are not state actors. (ECF No.
50, p. 3). Therefore, the Court does not address Plaintiff's purported claims against Ethan Chou,
Craig Robinson, Keith Robinson, Tiffany AxtoRyan Ordway, Stephen Engelmeyer, and John
Edwards.

-22.-



