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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

MARKEL AMERICAN INSURANCE )
COMPANY, )
Plaintiff , ;

VS. )) Case No. 4:1aV-00717NAB
JAMES COOL et al, ;
Defendans. ))

MEMORANDUM AND ORDER
ON PLAINTIFF 'S MOTION FOR LEAVE
TO SELL OR TRANSFER EVIDENCE

Presently before the Cdus a motionfor leave to sell or transfer evidence relevant to
this casdiled by Defendant KeyCorp, doing business as Key BdkkyCorp”). [Doc. 26]
Markel American Insurance Company(aintiff”) has no objection to the motion and
Defendans James and Joann Cool (“the Cools”) didfileta response to the motidnHaving
fully considered the arguments set forthlsfendant the Courtdenies thenotion

Facts

Plaintiff brought this actiorseeking a declaratojydgment regarding the parties’ rights
under an insurance poligysued by Plaintiff tahe Cooldor a forty-seven foot yachwhich was
owned by the Cools. Defendant Key®, who provided a loan to the Cools for purchase of the
yacht,was listed as a “loss payee” on the insurance corisdateen the Cools and Plaintiff.

The yacht sank in Januarf2011 while docked at the Yacht Club of St. Louis Marina. The

! Plaintiff named three defendants in this action. Thertidnts are KeyCorp, James Cool, and Joann Cool
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Cools filed a claim with Plaintiff for the policy limit of $250,000, which Plaintiff deraéer
conducting an investigation. Plaintiff filed this declaratory action on April 21, 2011.

According to KeyCorp, the Cools, as of May 1, 2011, stopped making payments on the
loan issued to them by KeyCorp. KeyCorp repossessed the yacht on August 8, 2011 and
marketed it for sale. On October 6, 2011, KeyCorp received an offer from an urediepaifty
to purchase the yacht. On October, 12, 2011, KeyCorp filed the present motion which seeks an
order from the Court holding that KeyCorp may not be held liable or sanctioned for spabfati
evidence relating to the sale or transfer of the yalthé. undisputed that the Cools’ expert has
not inspected or examined the yacht.

Discussion

As noted above, this action was filed on April 21, 2011. KeyCorp repossessed the yacht
nearly four months after the litigation commenced, on August 8, 20@l1lpoceeded to market
theyachtfor sale knowing that the yacht was involvadongoing litigation.On July 22, 2011,
the Courthelda Rule 16 conferenar which all parties, including KeyCorp, were represented.
All parties present at the Rule 16 conference participated in setting thendtecase
management order, which the Court entered on the same day. Pursuant to the Casadviainage
Order,the Cools were given until January 1, 2012 to disclose any expert withesses and to
provide any expert repts required by Rule 26(a)(2)Thereforethe Cools would have until
January 1, 2012 to conduct inspections of the yacht for the expert(s) Kepaorp was aware
of this time frame before it elected to market the yacht for dalethermore, KeyCorp lew at
the time that they participated in setting the dates for the Case Managemernh@irttex Cools
were in default on their loan repayment obligatiokgyCorptherefore knew that there existed a

possibility thatthey would repossess the yacht and attempt to sell it. Had KeyCorp notified the



Court of this possibility at the Rule 16 conference, perhaps the Court could have cdnsidere
setting different dates regarding the inspection of the yacht.

KeyCorprelies onSerbenz v. Attina, in asserting that they have only an obligatmact
reasonably under the circumstancepreserve relevant evidenc205 F.Supp.2d 65, 72-73
(S.D.N.Y. 2002). The Court agrees; however, at this late date, the Court is of the tahion
thefourteen day offer that KeyCorp extended to the Cools to have the yacht inspected aas
reasonable time frame to arrareyed complete such an inspection. The Court also notes the
Serbenz was not decided under circumstances similar to those presemgedSpecifically,
Serbenz did not address a situation where the courtissued a Case Management Order that
set forth specific dates for the parties to compdetzh inspections and issue expert reports.

While the Court appreciates KeyCorp’s proactive approach to this issue, the&mot
grant KeyCorp the immunity it seeks. The Case Management Order all@sdis a specific
time frame within which to have such inspections and expert reports completed. Ty timaidif
time frame to the foueen day window proposed by KeyCorp would simply not be fair to the
Cools, who, before KeyCorp offered the expedited inspection schedule towbkesroperating
under the dateset by the Court in thEase Management Order. KeyCorp was aware that the
yachtwas the subject of ongoing litigati when it repossessedat)d elected to market the yacht
for sale before the litigation was resolved or before the necessity for aztlesy/acht in its
current condition no longer existed. Therefore, the Court denies KeyCorp’s motion.

Conclusion

Based on the above analysis, the Court findskegtCorgs motion forleave to sell or

transfer evidence should BENIED.

Accordingly,



IT IS HEREBY ORDERED that the motion for leave to sell or transfer yacht filed by

DefendanKeyCorp, doing business as Key Bars)ENIED. [Doc. 26]

Dated this3rd day of November, 2011.

/s/ Nannette A. Baker
NANNETTE A. BAKER
UNITED STATES MAGISTRATE JUDGE
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