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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
RYAN MCDONALD,
Plaintiff,
VS. CaseNo. 4:11-CV-768-SPM

DAVE WEISSENBORN, et al,

Defendants.

N N N N N N N N N

MEMORANDUM AND ORDER

After his arrest, guilty pleaand incarceration, Plaintiff Ryy McDonald (“Plaintiff”),
who is deaf, brought this action against DetamdCity of St. Charles (“Defendant” or the
“City”) and several of its police officersnder 42 U.S.C. § 1983 and Section 504 of the
Rehabilitation Act, claiming that the defendawislated his rights when they arrested and
interrogated him without a signriguage interpreter esent. (Doc. 1).The Court previously
dismissed all of Plaintiff's claims other thdms Rehabilitation Act claim against the City.
(Docs. 4, 5, 19). The City has moved for suamynjudgment on Plairffis Rehabilitation Act
claim. (Doc. 29). After review, the Court findsaththe City has demonstrated that it established
effective communication with Plaintiff that resutén meaningful access the City’s services
and therefore that it did not violate 8 504 o tRehabilitation Act. In addition, Plaintiff has
failed to introduce any evidence showing that a qoesif material fact exists with respect to his

claim. Accordingly, the Court will éar judgment in favor of the City.

! The parties have consented to the jurisdittof the undersigned United States Magistrate
Judge pursuant to 28 U.S&636(c)(1). (Doc. 36).
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l. LEGAL STANDARD

The court shall grant a motidar summary judgment “if thenovant shows that there is
no genuine dispute as to any madkfact and the movant is ethéid to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). The moving party always bears the initial responsibility of
informing the court of the basis of its motiorCelotex Corp. v. Catrett, 477 U.S. 317, 323
(1986). Once the moving party discharges thisden, the nonmoving party must set forth
affirmative evidence from which a jury might return a verdict in his faviowderson v. Liberty
Lobby, Inc., 477 U.S. 242, 257 (1986). The nonmoving ypanay not rest othe allegations in
its pleadings, but must set forth specific facts shgwhat a genuine issue fterial fact exists.
Anderson, 477 U.S. at 256 A party asserting that fact is genuinely dputed must support the
assertion by “citing to particular parts of maaésiin the record,” “showing that the materials
cited do not establish the abselcgresence of a genuine dispgitor showing “that an adverse
party cannot produce admissible evidence to suppatfalct.” Fed. R. Civ. P. 56(c)(1)(A)-(B).

The court “is not required tepeculate on which portion dfie record the nonmoving party
relies, nor is it obligatetb wade through and seartite entire record fasome specific facts that
might support the nonmoving party’s claim.Gilbert v. Des Moines Area Cnty. Coll., 495 F.3d
906, 915 (8th Cir. 2007) (quotirghite v. McDonnell Douglas Corp., 904 F.2d 456, 458 (8th
Cir. 1990)).

In considering a motion for summary judgmehg court must view thfacts in the light
most favorable to the nonmoving party, and a#itifiable inferences are to be drawn in the
nonmovant'’s favor.Peeblesv. Potter, 354 F.3d 761, 765 (8th Cir. 2004). The court’s function is

not to weigh the evidence, but to determinesthier there is a genuine issue for triahderson,

477 U.S. at 249. Summary judgment is not propérafevidence is sudhat a reasonable jury



could return a verdict for the nonmoving partgl at 248. However, “[tihe mere existence of a
scintilla of evidence inwgport of the [nonmoving party’gjosition will be insufficient.” Id. at
252.

. FACTUAL BACKGROUND

Defendant filed its motion for summary judgn on Plaintiff's Rehailitation Act claim
on August 31, 2012, along with a Statement of dsrioverted Material &cts in support of its
motion. (Docs. 29-30). Plaintiff filed agponse in opposition to the motion on September 26,
2012. (Doc. 35). In contravention of LocallR@-4.01(E), Plaintiffsopposition did not include
a statement of material facts as to which Ri&inontends a genuine issue exists, and Plaintiff
did not otherwise note which of Defendaritsted facts, if any, were in disputePlaintiff did,
however, file an affidavit in opposition to Defemd’'s motion. (Doc. 35). Even when Plaintiff's
pro se pleadings and affidavare construed broadly, &htiff has failed to rebut the assertions in
Defendants’ Statement of Uncoowerted Material Facts. his, all facts in Defendants’
Statement of Uncontroverted Material Facts deemed admitted by the Court. Local Rule 7-
4.01(E) (“All matters set forth in the statemeaitthe movant shall be deemed admitted for
purposes of summary judgment unless spetificcontroverted by the opposing party.8ge

also Naugles v. Dallar General, Inc., No. 4:08CV01943 ERW, 2010 WL 1254645, at *1 (E.D.

% ocal Rule 7-4.01(E) provides:
A memorandum in support of a motion &rmmary judgment shall have attached
a statement of uncontroverted material $asket forth in a separately numbered
paragraph for each fact, indicating whetkach fact is estéibhed by the record,
and, if so, the appropriateitations. Every memandum in opposition shall
include a statement of material factstaswhich the party contends a genuine
issue exists. Those matters in disputeldiebket forth with sgcific references to
portions of the record, where availablggon which the opposing party relies.
The opposing party also shall note for disputed facts the paragraph number
from movant’'s listing of dcts. All matters set forth in the statement of the
movant shall be deemed admitted for purposes of summary judgment unless
specifically controvertedy the opposing party.
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Mo. Mar. 24, 2010) (deeming facts in defendastatement of material facts admitted where a
pro se plaintiff failed to file a statement of matal facts in accordance with Local Rule 7-
4.01(E)). Unless otherwise indted, the facts below are takélom Defendants’ Statement of
Uncontroverted Mat#al Facts.

Plaintiff is an individual currently incarcdeal at the Northeast Correctional Center in
Bowling Green, Missouri. He is hearingpaired and speaks American Sign Language
(“ASL”). He graduated from high school and cgile Before his arrest, he held the same job
with a furniture manufacturer for ten years. Ha&s no learning disdities unrelated to his
hearing impairment. Plaintiff can read and ustend written English. He can speak, type, and
hand-write English, though he has some linotasi with vocabulary, syntax, grammar, and
spelling. With individuals Wwo do not speak ASL, the cleateform of communication for
Plaintiff is written communication in English.

In 2002, Plaintiff was arrested for driving undkee influence (DUI). During that arrest,
he communicated with the police through writteotes, which he admitted he understood. He
was later arrested for another DUI, and adgencommunicated with the police through written
notes. Around the time of the arrest that is theestlgf this lawsuit, Plaintiff regularly watched
television using closed captioning, readternet articles and sometimes books, and
communicated by text messaging and sometieesil. (Doc. 30; PI's. Dep. at 36-40).
Plaintiff communicates with his fellow inmatBrian Francks, who doaot speak ASL and is
not hearing impaired, through handwritten noteBrancks assisted ipreparing Plaintiff's
responses to Defendant’s Imtegatories, Requests for Admisss, and Requests for Production.

On May 25, 2008, two City police officers responded to Plaintiff's residence to

3 Excerpts from Plaintiff's July 10, 2012 depositiware filed as an attachment to Defendant’s
Statement of Uncontroverted Materiacts. (Doc. No. 30, Attachment 1).
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investigate a report of domestic violence. Whenofficers arrived, Platiif, his girlfriend, and

his girlfriend’s five-year-old daghter were standing outside the residence, and the daughter told
one of the officers that Plaintiff had had sexuahtect with her. At the scene, the officers
communicated with Plaintiff verbally and tlugh written notes. At his deposition, Plaintiff
stated, “The victim was tetlig [the police] what was going orf.he police asked me did you do

it, and | said | did it. Then they arrested me &was put in the back d¢ie car.” Plaintiff knew

at the time why he was being arrested. Plaididfnot request an interpreter before speaking to
the police officers, being arrested,bming taken to the police station.

After Plaintiff was arrested, ¢hofficers took Plaintiff to the&ity police station, where
Detective Dave Weissenborn met with Plaintiffan interview room. Athe station, Plaintiff
told Detective Weissenborn that he neededirgerpreter. (Pl's. Aff. § 1). Detective
Weissenborn told Plaintiff that there were no interpeeévailable at that time. (PI's. Aff. { 2).
Detective Weissenborn observed tRdaintiff was hearing impaad but could form words and
sentences. Detective Weissenborn asked Rfaifithe could read ad write, and Plaintiff
nodded his head up and down and verballyedtates. Detective Weissenborn persuaded
Plaintiff to continue with thénterview. (PI's. Aff. § 3).

Detective Weissenborn gave Plaintiff a form titled, “Your Constitutional Rights”
(“Miranda Form 1”) and directed him to fill it out(PI's. Aff. § 3). Plaintiff read and signed
Miranda Form 1. The detectivekasl Plaintiff if he had any qg&ons, and he did not ask any
guestions. At Plaintiff's deposin, Plaintiff testified thathe did not understand what the
statements on the form meant. (PI's. Dep. at 57).

Detective Weissenborn then gave Plaintifioam titled, “Rights of a Deaf Person” and

helped him fill it out. This form stated:



As a deaf person, in addition to yoconstitutional rights, you have the
right to the appointment of a qualified aindgpartial interpreter, at no cost to you,
who meets your needs and wishes, ptimrany questioning, to assist in the
interpretation of questions and answelfsyou understand this right please place
your initials:
(Doc. 30, Attachment 1, at 108). The completesnf@ontains Plaintiff's initials in the space
provided. (d.) The completed form also contains ‘& in the space provided next to the
statement, “No, | do not want an interpreter at this time” and nothing in the space provided next
to the statement, “Yes, | desti@have an interpreter.”ld.)) The form also stated:
WAIVER
| understand that | va the right to an appointedterpreter, at no cost to
me and who meets my needs and wishegsgist in interpreting questions and
answers and | wish to waive or give up thght. | have been given a reasonable
opportunity to confer privately with a difeed and impartial interpreter and | do
not wish to do so at this time. | amlalto read and write and | believe | can
understand questions and communicate nsyvans without the assistance of an

interpreter. No promises or threats of&ind have been made to coerce me into
giving up my rights.

(Id.) PIlaintiff read and signed &hRights of a Deaf Person foramd did not ask any questions
about it. Initially, Detective Wissenborn directed Plaintiff to sign on the wrdimg; Detective
Weissenborn asked Plaintiff to re-sign on the appatgiine, and he dido. (PI's. Aff. T 4,
Weissenborn Aff. § 3. At his deposition, Plaintiff statetiat he did not understand everything
in the form completely. (PI's. Dep. at 61).

In the interview room, Detgive Weissenborn initially samunicated with Plaintiff
through gestures, handwritten notes, and vedmsmhmunications. Plaintiff later agreed to
communicate with Detective Weissenborn usadaptop computer. Detective Weissenborn

typed questions onto the laptop while Plaintéad along, then typed Plaintiff’'s answers to the

4 Detective Weissenborn'’s affidiawas filed as an attachmetot Defendant’s Statement of
Uncontroverted Material Fagt (Doc. 30, Attachment 2).
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guestions and showed Plaintiff athhe had typed. Any timedhtiff did not understand a word,
Detective Weissenborn explained it to himlfhose communications were recorded in the
“Laptop Record.” Through #hlaptop communication, Plaifftiand Detective Weissenborn
discussed the facts of Plaintgfcrimes in detail. Detectiv&eissenborn would type a question
and turn the laptop to Plaintiff for him to resdPlaintiff would answer, Detective Weissenborn
would type the answer, and thBetective Weissenborn would shd&®aintiff what he wrote for
the answer. At his deposition, Plaintiff admittéet everything in the Laptop Record was true
and that he would not add anything teeien with the beefit of hindsight.

After speaking with Detectesr Weissenborn through the laptépaintiff agreed to write
out a statement about what had happened iovarswords (the “Written Statement”). Plaintiff
understood everything he wrote time Written Statement. At $ideposition, Plaintiff admitted
that everything in the Written Statement was tind that he would nodd anything to it, even
with the benefit of hindsight.

On May 26, 2008, Detective Weissenborn wrote a “Probable Cause Statement” in which
he recounted his understanding of what PIlfitad told him about his crimes. At his
deposition, Plaintiff confirmed #t everything in the Probab&ause Statement was true.

The police later transferreddtiff to the St. Charles County Correctional Facilitydn
May 28, 2008, Detective Weissenbanet with Plaintiff at the St. Charles County Correctional
Facility, where the two were garated by a glass partitiorDetective Weissenborn provided
Plaintiff with another form titled, “Your Comigutional Rights” (“Miranda Form 2”), which
Plaintiff read, initialed, and sigde Plaintiff did nothave any questions about the form and did

not indicate to Detective W&senborn that he did not understand the form. During the meeting,

® The St. Charles County Correctidifecility is not a defendant ithis case and isot controlled
by the City.



Detective Weissenborn asked Plaintiff questidmeugh written notes. Plaintiff responded to
the “yes or no” questions through gesturaad to other questions by speaking verbally.
Detective Weissenborn wrote down Plaintiff ssaers on the “Written Questions Record” after
Plaintiff read each question. Using the WrittQuestions Record, Plaintiff and Detective
Weissenborn further discussed the facts surragndRlaintiff's crimes. At his deposition,
Plaintiff admitted that everything in the Writt€puestions Record was true, and that he would
not add to it or say anythirdjfferent in it, even wittthe benefit of hindsight.

On February 11, 2009, Plaintiff pled guiltp two counts of First Degree Statutory
Sodomy. Plaintiff admitted at his deposition thaierewith an interpreter, he would have told
Detective Weissenborn the same information, wdwdve given a written statement, and would

have pled guilty to his crimes:

Q. How would things have beenffdrent if you had been provided an
interpreter?

A. It would be much different.

Q. Describe how it would have been different.

It would be a good thing to hauwke interpreter. The communication
would be better. | was — it was my rigbthave an interpreter. That was
my preference.

Q. What would you have said — or whastrike that. What would you have
had the interpreter say on your behalf?

A. It would be easier tanderstand everything, all tie words and what they
meant. Just like today. | have an interpreter here.

Q. But you still would have told the @etive the same things that you told
him by yourself, right?

Mr. McDonald: Yes'®

® Plaintiff apparently stated thamswer aloud rather than simlgning it for the interpreter.
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Yes. Yeah, | would admit it.
And you still would have given a written statement?
Yes.

And you still would have pleguilty in front of the judge?

> 0o » 0 »

Yes. | was sorry for my crime. Isa told the victim’s family | was sorry.
| said | made a mistake. My crime was a mistake.

(PI's. Dep.88-89).

During the interviews, Detective Weissenbarften had to explain words and terms to
him because he did not understand them. (PI'6.JA6). For much of the interviews, Plaintiff
was simply responding to Detective Weissenl®norompts and facial expressions, trying to
sense his attitude, and trying teegse him. (PI's. Aff. 1 6.) Adr he talked to a lawyer, he
found out that the police personnel did not have hisibéstest at heart. [B. Aff. 7). Had
he understood that the police were not his friehésywould not have talked to them without a
lawyer and an interpreter preseaio protect himself. (PI's. Aff. § 9). In addition, had an
interpreter been preseite might have consented to talkiwthe police, but had he understood
“what was really going on,” he does not believenmaild have spoken to them without a lawyer,
who would likely have advised him stay silent. (PI's. Aff. 19).

Plaintiff seeks damages for lost wages far time he has missed work since his arrest

and for emotional distress.



(. DISCUSSION

Section 504 of the Rehabilitation Actopides, in relevant part, as follows:

No otherwise qualified individual with as#bility in the United States, as defined

in section 705(20) of this title, shall, solely by reason of her or his disability, be

excluded from the participatiom, be denied the benefitd, or be subjected to

disqrimination under any program or tiaty receiving Feleral financial

assistance . . . .

29 U.S.C. § 794(a). To state a prima facienclander the RehabilitatioAct, a plaintiff must
show that (1) he is a person with a disabilitydained by statute; (2) he is otherwise qualified
for the benefit in question; J3e was excluded from the béihelue to discrimination based
upon disability; and (4) the prograor activity from which hdas excluded receives federal
financial assistanceRandolph v. Rodgers, 170 F.3d 850, 858 (8th Cir. 1999). For purposes of
the motion under consideration, théyGdoes not dispute that Phiff is a qualified individual
with a disability who was otherwise qualified ftire benefit in question dhat it is a public
entity receiving federal funds. Thus, the dioes before the Court is whether Plaintiff was
excluded from a benefit due to disgination based upon his disability.

In determining whether hearing impaired widuals have been excluded from a benefit
and discriminated against by reason of suckaldlity, the legal stadard is whether the
individuals “receive[d] effecti® communication that result[eti meaningful access to a public
entity’s services.”Bahl v. County of Ramsey, 695 F.3d 778, 784 (8th Cir. 2012%e also Loye V.
County of Dakota, 625 F.3d 494, 500 (8th Cir. 2010) (“[Bhlegal standard is effective

communication that results in meagful access to government service$.”Depending on the

’ As the Eighth Circuit has noted, § 504 of then&ailitation Act is “similar in substance” to
Title 1l of the Americans with Disabilities Actand, with the exceptio of the Rehabilitation
Act's federal funding requirement, *“casesnterpreting either are applicable and
interchangeable’ for analytical purposeahl, 695 F.3d at 783 (quotingandolph v. Rodgers,

170 F.3d 860, 858 (8th Cit999)). Thus, in thispinion, the Court wilhot distinguish between
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circumstances, this may requirethse of auxiliary aids and services, such as interpreters for the
hearing impaired.”Loye, 625 F.3d at 496-97 (internal quotation marks omitted). “The type of
auxiliary aid or service necessary to enseffective communication will vary in accordance
with the method of communication used by thevidlial; the nature, lenlgt and complexity of

the communication involved; and the contexivnich the communication i&king place.” 28
C.F.R. § 35.160(b)(2). In addition, “In determinwgat types of auxiliary aids and services are
necessary, a public entity shall give primary cdasation to the requestof individuals with
disabilities.” Id. The services provided “are not reqdite produce the identical result or level
of achievement” for disablednd nondisabled persons, but mastord the disabled persons
“equal opportunity to . . . gain the same benefitL.bye, 625 F.3d at 499 (internal quotation
marks omitted).

ReadingPlaintiff's pro se pleadings broadly, Plaintiff @htifies three possible events
during which the City denied him effective comnncation and thus violatl the Rehabilitation
Act: (1) his arrest on May 25, 2008; (2) his infewv with Detective Weissenborn at the police
station on May 25, 2008; and (3) his interviewhwDetective Weissenborn at the St. Charles
County Correctional Facility on May 28, 2008. Theu@ will consider whether, as to each of
these events, there is a genuine issue of rahtict with regard tovhether Plaintiff was
provided with effective communicati that resulted in meaningful access to the City’s services.

A. ARREST ON MAY 25, 2008

Defendants first argue that theresst of a suspected criminialnot the type of “program”
or “activity” that is contemplated by the Religation Act. (Doc. 31 at 5 n.4). The Eighth

Circuit has not yet addssed this issueSee Bahl, 695 F.3d at 784 (declimg to decide the

cases interpreting Title of the ADA and those interpretyy 8 504 of the Rehabilitation Act.
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guestion of whether the ADA applied to an offisepre-arrest actiongluring a traffic stop
because even if it did apply, no violation had occurred). Here, Bashin the Court need not
decide whether the act of a law enforcement affeggecting an arrest is an activity covered by §
504 of the Rehabilitation Act, becauseen if it is, no violation occurred.

The undisputed facts establiskatitommunication with Plaintifit the time of his arrest
was effective. When the officers arrived atiRliff's residence tanvestigate a report of
domestic violence, the officers communicated viAthintiff verbally and through written notes,
and Plaintiff did not request amterpreter. At his depdsn, Plaintiff described the
communications at the time of his arrest as fedlp “The victim was téing [the police] what
was going on. The police asked thd you do it, and | said | did itThen they arrested me and |
was put in the back of the car.” Plaintiff alsstified that he knew, at the time, why he was
being arrested.

Plaintiff’'s opposition to Defendants’ motionrfsummary judgment does not discuss his
arrest or the events leading upitto Plaintiff does not offer eviehce or argument to suggest that
he misunderstood anything that the victim told ploéice or that the police told him, nor does he
suggest that there was any information he wdwve communicated (or not communicated) to
the police officers had an interpreter or otherilaary aid been provided.Thus, the Court finds
that the uncontroverted facts demonstrate Phaintiff received effective communication during
his May 25th arrest and that Plaihbas failed to set forth specific facts showing a genuine issue
for trial. Accordingly, the Court finds that summauglgment is appropriate with respect to this
portion of Plaintiff's claim. See Abbott v. Town of Salem, New Hampshire, No. 05-cv-127-SM,
2008 WL 163043, at *6 (D.N.H. Jan. 16, 2008) (giramtsummary judgment to the defendant

and holding that police officers were under ndigaiion to provide additional accommodations
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related to an arrestee’s hearing impairmeninduher arrest where the facts showed that the
arrestee possessed sufficient information noeustand why she was being arrested and the
officer “had no reason to think that heswaot communicating efttively with her”).

B. CusTODIAL INTERVIEWS OF PLAINTIFF

Defendant argues that custodialerrogation is not the type program or activity that is
covered by the Rehabilitation Ac{Doc. 31, at 5 n.4). Thatgument is foreclosed by a recent
Eighth Circuit decision holding that post-arrest interview is service covered by the ADA (and,
by extension, the Rehabilitation Act), at least where the police have told arrestee that he will be
investigated, have begun the process, and hdvesed the arrestee bis Miranda rights. See
Bahl, 695 F.3d at 788. As the Eighth Circuit noted, “a custodial interrogation with an
interpreter [affords an arrestee] certain benefitsuding the right to askuestions and tell his
side of the story, whiclarguably could . . . affefgtthe charging decision.”ld. Here, after
Plaintiff was in custody, the pak officers advised him of his kinda rights and conducted two
interrogations. Thus, the Couihds that the Rehabilitation Adoes apply to the custodial
interrogations at issue in this case and will reisider whether the City established effective
communication with Plaintiff that resulted imeaningful access to éhbenefits of those
interrogations.

1. Interview At The Police Station On May 25, 2008.

In support of its argument that the Cigstablished effective communication with
Plaintiff, Defendant points to evidence shogithat Plaintiff regularly communicates using
written English; that Plaintiff and DetecéwVeissenborn communicated through speech, printed

forms that Plaintiff read andggied, typed notes on a laptop, dr@hdwritten notes; that Plaintiff

8 The Eighth Circuit's decision ifBahl was released after Defendant filed its Motion for
Summary Judgment.
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admitted that the written records of his statements to Detective Weissenborn were accurate and
complete; and that Plaintiff admitted that he vabbave made the same statements to Detective
Weissenborn had an interpreter been present.

In opposition to Defendants’ motion, Plaintfffst points out thahe requested an ASL
interpreter and no interpretavas provided. The Court notes that the City’s decision to
communicate with a deaf individuavithout an interpreter doa®t, standing alag establish a
lack of effective communication or a violation of the Rehabilitation Agge Bahl, 695 F.3d at
786-87 (upholding summary judgmantfavor of a defendant where the police provided a deaf
arrestee with a typewritten statement inforgninim of the charges against him but did not
provide an ASL interpreter);oye, 625 F.3d at 500 (upholding summaugdgment in favor of the
defendant where a nurse assigriedprovide services to deamdividuals communicated via
writing and email rather thanrtiugh an ASL interpreter).

The Court acknowledges that here, in casitto the relevant situationsBahl andLoye,
Plaintiff did ask for an interpretér. Nevertheless, the failure to accommodate a request for a
particular auxiliary aid is not per se violation of the ADA 08 504 of the Rehabilitation Act.
As the Sixth Circuit has stated:

[W]hile a public entity should take a didad person’s requests into account when

providing alternative communications, it ot required to meet those exact

requests. What is required by the ADA—amidhat the state court provided in this
case—is an alternative which allows disabled persons to communicate as
effectively as a non-disabled person.

Tucker v. Tennessee, 539 F.3d 526, 541 (6th Cir. 2008). The ¢a@lso noted that to “require the

provision of the specific accommodation [mentioned in a regulation] . . . undermines any

® Although the Plaintiff inBahl made requests for an interpreaer, he had not requested one
from the relevant defendant at the time tyygewritten statement was provided to hiBahl, 695
F.3d at 786.
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consideration of the ‘resmnableness’ or ‘effectiveness’ thie actual commueation provided in
a given circumstance . . . I'd. at 539. See also Bircoll v. Miami-Dade County, 480 F.3d 1072,
1088 (11th Cir. 2007) (granting summary judgmentfavor of the defendant despite factual
issues about whether an arrestee had requestadeapreter at the pigle station, because the
facts showed that the officer established ¢ifeccommunication througbriting and thus there
was no ADA violation). Thus, the Court conssléhe circumstances aswhole to determine
whether there is a genuine issue of materialregarding whether commuaaition was effective.

The Court finds that given all of the uncontraed facts in this case, no reasonable jury
could find that Detective Weissenborn failed to lelssh effective communicain with Plaintiff.

First, the evidence demonstrates that rRifhi can, and has regularly been able to,
communicate using written English. Plaintiffefonot dispute that he can read and understand
written English. He also does not dispute thatcan speak, type, and hand-write English,
though he has some limitations with vocabulayntax, grammar, and spelling. He does not
dispute that he regularly watches television using closed capjiord@ads internet articles, and
communicates by text messaging. He has tedtihat he communiocas through handwritten
notes with a fellow inmate who does not know A&hd that that inmatassisted Plaintiff in
preparing his responses tofBredant’s discovery requests.

Second, the evidence consigtgmiemonstrates that Detective Weissenborn did establish
accurate and complete communication with PlHititrough a combination ofritten materials,
speech, and gestures, even without an ASkrpmeter. Detectey Weissenborn questioned
Plaintiff about his crimes by questioning him wiates typed on a laptop, and Plaintiff admitted
that everything in the Laptop Record was true thiadl he would not addhgthing to it even with

the benefit of hindsight. Furthermore, Plaintiff handwrote a Written Statement the same day, and
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he admitted that everything in that statement was true and that he would not add anything to it,
even with the benefit diindsight. In addion, Detective Weissenbomrote a Probable Cause
Statement describing his own understanding oatwPlaintiff had told him about the crime,
including details about Plaifits state of mind, and Plaintiftdmits that everything in the
Probable Cause Statement is true.

Plaintiff does not explain how, if commication between himself and Detective
Weissenborn was ineffective, the records tbé communication produced an admittedly
complete and accurate account of his crimesluding details regardg his state of mind.
Given that Plaintiff has nothintp add to or change about the records of his communications
with Detective Weissenborn, it islear that Plaintiff was able to understand Detective
Weissenborn’s questions and to accurately camoate everything he wisd to communicate.
He was certainly not denied “the right tkapiestions and tell hiside of the story.”Bahl, 695
F.3d at 788.

Plaintiff's vague assertion in his affidavitath“for much of the interviews [he] was
simply responding to [Detective Weissenborn’s] ppterand facial expressis, trying to sense
his attitude and trying to please him” does not er@agenuine issue of metd fact. Regardless
of whether Plaintiff as “trying to please” Detaeve Weissenborn during the interview, Plaintiff
has admitted that the information he gavdebgve Weissenborn was accurate and complete,
demonstrating that communication was effective.

Plaintiff's suggestion in his affavit that he would not havealked to the police without a
lawyer had he understood “what svaeally going on” also fails to create a genuine issue of
material fact. Both in his affidavit and depasit testimony, Plaintiffndicated that, even with

an interpreter presertie would have “consented to talkttee police,” “still would have given a
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written statement,” “still would have told the tdetive the same things that [he] told [the
detective] by [him]self,” and “still would have pled guilty in front of the judge.” (PI's. Aff. 1 9;
Dep. 88-89). Plaintiff's seeminglcontradictory statements do not create a genuine issue of
material fact that precludes summary judgmesge Connolly v. Clark, 457 F.3d 872, 876 (8th
Cir. 2006) (“[A] properly suppodd motion for summary judgment is not defeated by self-
serving affidavits.”).

Plaintiff also asserts in &iaffidavit that he did noknow that “thePolice personnel
involved did not have [his] bestterest at heart” and that heddiot understand that “the Police
were not [his] friend.” These assertions do not raise a gensine o material fact concerning
whether Detective Weissenborn’'s communicationgh him were effective. Detective
Weissenborn informed Plaintiff dfis constitutional rights usinigliranda Form 1, and Plaintiff
read and signed the forth. As discussed above, Plaffittan read and understand written
English, regularly uses it in his daily life, carused it during his interviews with Detective
Weissenborn to create detailed netoof his crimes that he admare accurate and complete.
Although he claims in his complaint that Hal not understand the form, he did not ask any
guestions about it at the time, and there is ndemce suggesting that idicated to Detective
Weissenborn that he did not undarsl it. Plaintiff offers nogason to suggest that, had an
interpreter been present, teetive Weissenborn would hawone more to communicate to
Plaintiff that he was nd®laintiff's “friend” or did not have Plaintiff’'s beshterests at heart.

Similarly, Plaintiff's after-the-fact statement Ims deposition that he did not completely

understand the “Rights of a Deaf Person” form \wegjhis right to an intgreter does not create

9 The Court notes that Plainti§’claim that his constitutionaights were violaéd due to the
City’s handling of hisMiranda warnings is not currently baf® the Court; it was dismissed
because of Plaintiff’'s guilty plea. (Doc. No. 4, at 5).
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a genuine issue of materiaact. The Court first notes d@h in Plaintiff's opposition to
Defendant’s motion for summaryggment, Plaintiff does not argtieat he did not understand
the Rights of a Deaf Person form and does citd any evidence concerning his alleged
misunderstanding of this form. (Doc. 35). Plégradmits that he can read English, and the
form is short and not complex. Plaintiff readd signed the form withowatsking any questions
about it.

There is no evidence that Plaintiff could not read these forms or that he could not have
asked questions about them if leed not understood any of the words in them. To the contrary,
the record shows that later time interview, when Detective Wssenborn typed a word Plaintiff
did not understand, Plaintiff I¢he detective know #t he did not undersid it, and Detective
Weissenborn explained what it meant. (PDep. 67). The Court finds no genuine issue of
material fact concerning whether the inforroatin the form was effectively communicateske
Bahl, 695 F.3d at 786-87 (finding on summary jodmt that officers had effectively
communicated with a hearing-impaired indivadllwho could read English by providing the
individual with a typewritten document covegi a topic that was not complex, despite the
plaintiff's claimed unfamiliarity with somef the legal terms used in the documeBtjroll, 480
F.3d at 1088 (“[The plaintiff] can read English, dttte officer] gave him a copy of the form to
read. [The officer] thus accommodated [thaimtiff] by giving him written material.”).

Plaintiff also argues that the City violatéd own “Communicationsvith Persons with
Hearing Impairments Procedure” policy (the “Policy”) by not providingirdarpreter. Even
assumingarguendo, that the City’s violatiorof its own policy could dablish a violation of the
Rehabilitation Act, the Court finds no violati. The Policy states, “An officer seeking to

interrogate an arrestee with a hearing impamt must obtain the services of a qualified
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interpreter prior toany interrogation,whenever an interpreter is needed for effective
communication.” (Doc. 35 at 7). Agliscussed at length abovegre, effective communication
was established even withacart interpreter.

Finally, Plaintiff suggests that the Cityolated 28 C.F.R. 88 36.203-204 and 206. The
regulations cited implement Title Il of the ADAyhich prohibits discrimination on the basis of
disability by public accommodationsSee 28 C.F.R. § 36.101. These regulations are not
applicable to Plaintiff’'s claim under § 504 ofetfiRehabilitation Act. Thus, the Court will not
consider them.

In sum, Defendant has demonstrated ttacommunications with Plaintiff during the
May 25, 2008 interview were effective, and Plaintiff has failed to point to any evidence from
which a reasonable jury could conde otherwise. The Court notestlit is likely that in many
cases, a sign language interpretdl be necessary to estalili®ffective communication with a
hearing-impaired arrestee duriagustodial interrogation. Howevem the specific facts before
the Court, where Plaintiff has admitted that the information communicated during the
interrogation was accurate and complete and Rifentiff would havecommunicated the same
information even with an interpreter, and wheraimlff has failed to point to a single fact in the
record showing a lack of fefctive communicationijt is clear that #ective communication
occurred and that Plaintiff had meaningful accesshe benefits of a custodial interrogation.
Thus, the Court will grant Defendant’s nanii for summary judgment as to the May 25, 2008
interview. See Ryan v. Vermont Sate Police, 667 F. Supp. 2d 378, 390 (D. Vt. 2009) (granting
summary judgment in favor of the defendamt a deaf arrestee’dDA claim based on
communications during his bookipgocess where the plaintifbald read, was observed reading

a document advising him of the reasons for hiest, answered several simple questions orally,
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and was given written clarification of a word tiet did not understand; tnag that there was no
evidence that the provision afuxiliary aids would have emged the booking process in any
way).

2. Interview At The St. Charles County Correctional Facility On May 28, 2008

Defendant’'s and Plaintiff's arguments witlespect to the May 28th interview are
essentially the same as their arguments witheedp the May 25th interview, except that there
is no evidence Plaintiff repeated his requestan interpreter on May 28th. On May 28, 2008,
Plaintiff again read, initialed, and signed a fomfiorming him of his Miranda rights, again
asking no questions about the form and givingnatication that he did not understand it. In the
interview that followed, Det¢ive Weissenborn asked Plaintiff qaiens througtwritten notes,
Plaintiff responded through gestures and speeuth,tlae results were recorded in the Written
Questions Record. Plaintiff admitted in higdsition that everything in the Written Questions
Record was true and that he wabulot add to it or say anythirdifferent, even with the benefit
of hindsight.

For the reasons discussed above with rédpethe May 25, 2008, interview, the Court
finds that Defendant has demonstrated thatasmunications with Rintiff during the May
28th interview were effective and provided himth meaningful accesso the benefits of
custodial interrogation, and Plaffithas failed to point to angvidence from which a reasonable
jury could conclude otherwise. Thus, theu@owill grant Defendant’s motion for summary

judgment as to Plaintiff’'s claim witfespect to the May 28, 2008 interview.
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V. CONCLUSON

Based on the foregoing, the Cobdinds that Plaintiff hasiot demonstrated a genuine
issue of material fact as to his claims agaiDefendant and that Defendant is entitled to
judgment as a matter of law.

Accordingly,

IT IS HEREBY ORDERED THAT Defendant City of St. Charles’s motion for
summary judgment (Doc. 28§ GRANTED.

An appropriate Judgment will accompany this Memorandum and Order.

/s/Shirley Padmore Mensah
SHIRLEY PADMORE MENSAH
UNITED STATES MAGISTRATE JUDGE

Dated this 9th day of January, 2013.
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