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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

ANTHONY E. MCCALLISTER, )
Plaintiff, ;
V. ; No. 4:11-CV-792 CAS
MICHAEL J. ASTRUE, ))
Commissioner of Social Security )
Defendant. ))

MEMORANDUM AND ORDER

This action is before the court for judiciaview of the final decision of the defendant
Commissioner of Social Security denying the aggilon of plaintiff Anthony E. McCallister for
disability insurance benefits undgile Il of the Social Security Act (the Act), 42 U.S.C. 88 401 et
seq. For the following reasons, the Couitl wemand this matter to the Commission for
reconsideration.

l. L egal Standard of Review

Title 42, United States Code, Section 405(g) states that the Commissioner’s final
determination not to award disability insurance benefits following an adraiive hearing is
subject to judicial review. 42 B8.C. § 405(g). 42 U.S.C. § 405@ythorizes the Court to: “[E]nter
. .. a judgment affirming, modifying, or reversing the decision of the Commissioner . . . with or
without remanding the cause for a rehearing.” 42 U.S.C. 8 405(g). “The findings of the
Commissioner . . . as to any fact, if supported by substantial evidence, shall be conclusive . ...” Id.

The Court must consider “whether the At dfecision is supported by substantial evidence

on the record as a whole.” Vester v. Barnhdfi6 F.3d 886, 889 (8th Cir. 2005) (cited case

omitted). Evidence is “substantial evidence” if a reasonable person would find it adequate to
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support the ALJ’s determination. Iftited case omitted). In addition, “[s]ubstantial evidence is
‘something less than the weight of the evidence, and the possibility of drawing two inconsistent
conclusions does not prevent an administrative agency’s findings from being supported by

substantial evidence.” Baldwin v. Barnha®®9 F.3d 549, 555 (8th Cir. 2003) (quoting Cruse v.

Bowen 867 F.2d 1183, 1184 (8th Cir. 1989)).

In determining whether the ALJ’s decision nse substantial evidence standard, the Court
considers “all of the evidenceahwas before the ALJ, butl¢es] not re-weigh the evidence.”
Vester 416 F.3d at 889 (cited case omitted). The Court must consider not only the evidence that
supports the ALJ’s decision, but also the evadethat detracts from the decision. Guilliams v.
Barnhart 393 F.3d 798, 801 (8th Cir. 2005). “[E]Jven ifansistent conclusions may be drawn from
the evidence, the agency’s decrswill be upheld if it is supported by substantial evidence on the
record as a whole.”_Idcited case omitted).

. Procedural Backaround

Plaintiff Anthony E. McCallister, who was born in 1968, filed an application for Title II
benefits on August 28, 2008. (Tr17.) He alleged a disabilignset date of March 10, 2008, due
to impairments relating to his back, keshoulder, hip, and foot; and chronic gbfr. 154.) His
application was denied initially on December 1, 2008, after which he requested a hearing before an

ALJZ2 (Tr. 73-77, 80-81.)

!Gout is an inherited disorder characterized bgised but variable blood uric acid level and severe
arthritis resulting from the deposition of sodium um@tgstals in connective tissues and articular cartilage.
Stedman’s Medical Dictionargt 827 (28th ed. 2006).

2Missouri is one of several test states participating in modification® tdisability determination
procedures which apply in this case. 20 C.F.R. 88 404.906, 404.966 (2007). These modifications include,
among other things, the eliminationtbe reconsideration step. Sde
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On February 10, 2010, following a hearing, theJAaund plaintiff was not disabled. (Tr.
11-20.) On March 25, 2011, after consideringitmithl evidence from plaintiff, the Appeals
Council denied plaintiff's request for review. (Tr7.) Thus, the decimn of the ALJ became the
final decision of the Commissioner.

A. Medical History

On March 9, 2007, plaintiff saw George Pa@&tecki, M.D., for influenza and gout. Dr.
Stachecki prescribed Ateno)dlllopurinal and Vicoprofen for plaintiff's paif.Dr. Stachecki also
recommended a urinalysis for the next visit. (Tr. 185-86.)

On September 20, 2007, plaintiff saw Dr. Stachagain for back and neck pain. Dr.
Stachecki noted plaintiff's chronic problemsgofut, hypertension, osteoarthrosis, and obésity.
this visit, Dr. Stachecki prescribed pitiff Flexeril, Clinoril, and Vicoprofen. Plaintiff followed
up this appointment with a urinalysis at Quest Diagostics on October 18, 2007. (Tr. 177-84.)

From May 8, 2008 to August 20, 2009, plaintif§ied Maryam Naemi, D.O., several times
for back and foot pain. Dr. Naemi ordered anIMRthe lumbar spine, which was normal. Dr.
Naemi recorded plaintiff's weight as rangibetween 283 and 304 pounds. Dr. Naemi diagnosed

plaintiff with gout, hypertension, and back pai@he referred plaintiff for pain management and

3Atenolol is used to treat high blood pressure @mgnsion). Allopurinal is used to treat gout.
Vicoprofen is used to treat moderate to severe pain. WebMD, http://www.webmd.con{ldstigssited
June 12, 2012).

“Hypertension is high blood pressure. Osteoarthfsgis. osteoarthritis) is arthritis characterized
by erosion of articular cartilege that resuttgpain and loss of function. Stedmaats927; 162 and 1388.

SFlexeril is used to treat muscle spasms. Clinotilsied to treat pain, swelling, and joint stiffness
from arthritis, including gouty arthritis. WebMD, http://www.webmd.com/dlegs visited June 12, 2012).
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prescribed Indocin, Colchicine, Oxycodoneefaminophen, and Vicodin at various tiridor
plaintiff's hypertension Dr. Naensbounseled him on diet and exexeiand prescribed Amlodipirie.
(Tr. 286-303.)

From May 15, 2008 to May 5, 2009, plaintiff svéreated by Thomas E. Albus, M.D.,
Richard B. Helfrey, D.O., Jeffrey W. Wallace, PA-GUmothy G. Graven, D.O., and Laura C. Horn,
PA-C, at St Peters Bone & Joint Surgery. NDay 15, 2008, plaintiff saw DAIbus for pain in his
left foot. Plaintiff reported to Dr. Albus constgudin in his left foot that persisted since a month
prior to the visit. Dr. Albus ordered a CT sd¢anthe ankle, which showed a “minimally displaced
fracture of anterior process of calcanedn(irt. 224, 243.)

On May 19, 2008, plaintiff visit Dr. Helfrey for continuing complaints about foot and
ankle pain. Dr. Helfrey reviewed the May 15 @& and determined the fracture to be an old one.
Dr. Helfrey noted that plaintiff was not in acutistress, “with a nice range of motion in the knee,”
but also marked swelling over the sinus tarBir. Helfrey attempted to aspirate the subtalar joint,

but found no fluid® Dr. Helfrey administered an epidusdéroid injection, prescribed Norco, and

Indocin is used to relieve paiswelling, and joint stiffness caused by arthritis, gout, bursitis, and
tendinitis. Colchicine is used to prevent or tigait attacks. Oxycodone-Acetaminophen and Vicodin are
used to relieve moderate to severe pain. WebMD, http://www.webmd.com{ldistgssited June 12, 2012).

"Amlodipine is used to treat high blopoessure. WebMD, http://www.webmd.com/dr{gst visited
June 12, 2012).

8The calcaneum is the heel bone. Stedmanh286.
°The sinus tarsi is a canal formed by the foot bones. Sted@ia?/®.

10The subtalar joint sits below the ankle joint @tidws side-to side motion of the foot. WebMD,
http://www.webmd.com/fitness-exercise/picture-of-the-arfkdst visited June 12, 2012).

-4 -



recommended a lace-up ankle bréc@r. Helfrey also ordered aviRI, which revealed what Dr.
Helfrey called “somewhat atypical sinus tarsi syndrontg(Tr. 187-88, 224.)

On June 4, 2008, plaintiff returned to Dr.Itdey for a follow-up examination on his left
foot. Plaintiff reported to Dr. Helfrey “a little iprovement” in his pain from the injection. Dr.
Helfrey did not yet have access te iRl results. He directed plaiffi to continue to use the brace
and return in four weeks. (Tr. 195.)

On July 16, 2008, plaintiff saw Mr. Wallace for a follow-up visit regarding his foot pain.
Plaintiff reported a new pain hms right foot. Mr. Wallace referrgalaintiff to a pain management
physician. Mr. Wallace noted that plaintiff's canting pain was to be expected in light of his
noncompliance with the prior recommendation ohgs lace-up ankle brace to stabilize his foot.
(Tr. 199.)

On August 27, 2008, plaintiff returned to MNallace for a follow-up visit. Plaintiff
reported that original pain in his left foot was gone but continued to complain of “lumbar related
pain with radiating symptoms down [his] rigleg into [his] ankle,” possibly resulting from a
December 2007 injury. Mr. Wallace ordered an x-eayEMG of the right leg, and an MRI of the

lower back’®* Mr. Wallace also prescribed Vicoprofen and Medtdtrederic M. Sinowitz, of SSM

1An epidural steroid injection is used to treat pain and inflammation from pressure on the spinal
cord. Norcois used to relieve moderatsdwere pain. WebMD, http://www.webmd.com/dr(lgst visited
June 12, 2012).

12An opening on the outside of the foot between the ankle andettlebone. Am. Academy of
Podiatric Sports Medicindattp://www.aapsm.org/sinus_tarsi_syndrome.htadt viewed June 22, 2012).

3An EMG is an electromyogram, a graphic representation of the electric currents in a muscle.
Stedman’sat 622.

14Medrol is used to treat various conditions, irithg allergic disorders, arthritis, and blood diseases.
WebMD, http://www.webmd.com/drudtast visited June 12, 2012).
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St. Joseph Hospital West, performed the EMGAugust 29, 2008, with normal results. (Tr. 196-
98.)

On September 2, 2008, plaintiff underwent anlMRhe lumbar spine under the order of
Dr. Helfrey. The MRI was normal with the exceyptiof a mild annular bulge at L5-S1 and L4-L5.

(Tr. 200.)

On September 15, 2008, plaintiff underwent a Fluoro Myelogram of the lumbar spine, which
revealed a small impression of the thecal sac at L4-L5, which was “likely due to the asymmetric disc
bulge.”™ Plaintiff also underwent a CT scan of thmbar spine, which was unremarkable with the
exception of a mild disc bulge at L4-L5 slightly asymmetric towards the left. (Tr. 279, 281.)

On September 4, 2008, plaintiff saw Dr. Gravena follow-up exam on the lumbosacral
spine. Dr. Graven noted that the lumbosagpaie “exhibited tenderness on palpation,” and made
an assessment of lower back pain and lumbar radiculoffaffiy. 277.)

On September 9, 2008, plaintiff completed a fiorcreport for his application for disability.
Regarding his daily life, plaintiff reported thia¢ cared for his own daily hygiene, and prepared
simple meals for his daughter. He reported thatdmeunable to do activities he previously enjoyed,
other than going to movies, because of pain from prolonged sitting or standing. He also reported
that he used a cane or crutches when hamalsle to get around, as recommended by a doctor. (Tr.

142-52.)

15A myelogram is a x-ray visualization of the salicord. A thecal sac is a sheath. Stedman’s
1269, 1970.

1Radiculopathy is the disease of the spinal nerve roots. Stedatddl, 1621.
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On November 17, 2008, plaintiff received a psgtiic review from Robert Cottone, Ph.D.,
pertaining to his claim of bipolar disorder irstapplication for disabift Dr. Cottone found that
plaintiff suffered from no medically deternaible mental impairment. (Tr. 247-57.)

On November 21, 2008, Despine Coulis, M.Bsessed plaintiff for his physical residual
functional capacity (“RFC”). Dr. Coulis diagnosed mild degenerative disc disease of the lumbar
spine with a secondary diagnosiggolut of the left great toe and possible peroneal tendinitis in the
left foot!” Dr. Coulis opined that plaintiff couliift fifty pounds occasionally and twenty-five
pounds frequently; stand and/or walk for aboutsiurs in an eight-hour workday; sit for six hours
in an eight-hour workday; and was unrestrigteplushing or pulling. Dr. Coulis found no postural,
manipulative, visual, communicative, or emvimental limitations. DrCoulis noted that no
concrete physical abnormalities existed to explain plaintiff’'s pain, and opined that the severity of
his pain was not supported by any imaging orghedies. According to Dr. Coulis, no diagnosis
existed for the cause of plaintiff's back paamd no evidence existed indicating that his gouty toe
was impaired. Dr. Coulis further noted that the allegations of severe nerve damage and the
recommendation to use a walker and cane were not supported by medical evidence. Dr. Coulis
opined that plaintiff was capable of performing “medium work.” (Tr. 258-63.)

From December 1, 2008 to February 2, 2009ngféavisited Mahendra Gunapooti, M.D.,
for pain management for his neck and lower baelaintiff reported to Dr. Gunapooti pain in his
neck and back radiating to his extremities al$ ageassociated tingling, numbness, muscle cramps,

and spasms. Dr. Gunapooti diagnosed plainttfi shronic cervical radiculopathy, chronic lumbar

"Degenerative disc disease is the degeneration of ghsta that can result in pack or neck pain.
WebMD, http://www.webmd.com/back-paiflast visited June 12, 2012). Peroneal tendinitis is the
inflammation of the fibular tendons. Stedmaatsl466, 1944.
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radiculitis, and possible ppEminectomy syndrom¥. Dr. Gunapooti recommended and performed

a series of epidural steroid infems. Plaintiff reported some relief pain from the injections. Dr.
Gunapooti also counseled plaintiff to quit smoking and continue a home exercise program. Dr.
Gunapooti ordered routine imaging of the cervarad thoracic spine, performed on December 29,
that revealed mild degenerative changes at the C4-5 level. (Tr. 269-73.)

On May 5, 2009, plaintiff saw Mslorn for a follow-up appointment for his lower back pain.
Plaintiff claimed continuing pain starting inshmeck and going down to his low back. Ms. Horn
explained to plaintiff that test results showed no source of the pain and referred him to a pain
management physician and a neurologist. Plastafed to Ms. Horn that he was “getting by” on
pain medication. Ms. Horn gave him a prescription for Vicoprofen. (Tr. 275-76.)

On August 15, 2009, plaintiff saw Suresh Krishnlel.D., for pain management. Plaintiff
reported chronic back and neck pain from a meéhicle accident in 2003. According to plaintiff,
the neck pain had recently worsened to whaddseribed as a “burning achy” pain that radiated
down the right hand. He reported that physamlvity exacerbated the pain, but rest and pain
medication alleviated the pain. He also reportatitile was able to sleep four to five hours without
disturbance from the pain. In an examinatioplaintiff, Dr. Krishnan notedhat plaintiff had very
limited lateral flexion on both sides of his ne&k.. Krishnan diagnosed plaintiff with chronic neck
pain secondary to the degeneration of discs at multiple levels and herniation of the disc possibly

causing cervical radiculopatiy Dr. Krishnan also thought thaghtiff might suffer from cervical

8Radiculitis is a synonym for radiculopathy. Stedmaat’$622.
19Disc herniation is a protrusion on the disc. Stedman&81.
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spinal stenosis secondary to the degatnee changes within the spinal caffalDr. Krishnan
advised plaintiff to quit smokinga start neck physical therapy esises to help “in the long run.”

Dr. Krishnan gave plaintiff a prescription for pain medications and told him to return in two weeks
for a possible facet nerve steroid injection. (Tr. 305-07.)

On September 5, 2009, plaintiff returned ta Rrishnan for a follow-up visit. Plaintiff
reported to Dr. Krishnan that his pain had lessened, that he had decreased numbness in his right
hand, and that he felt better overall since theviagt Dr. Krishnan examed plaintiff and noted
increased lateral flexion on both sides of his nemgesihe last visit. Dr. Krishnan switched plaintiff
from Vicoprofen to Vicodi and provided an additiongtescription for Zanaflex. Dr. Krishnan
found that plaintiff had improved with “conservagitreatment.” Dr. Krishnan again suggested that
plaintiff might pursue cervical facet joint/nerve siiérinjections if the effect of the medications
seemed to decrease after some time. (Tr. 308-10.)

On September 29, 2009, Shawn L. Berkin, Dv@qte an independent medical evaluation
on plaintiff. Dr. Berkin examined plairfition August 24, 2009, and then reviewed plaintiff's
medical record and test resulst the time of examination, plaintiff reported lower back pain of a
five on a scale of one to ten. Piagif complained that he was unable to climb ladders or stairs, lift,
or walk up inclines or for long distancesdn his physical examination, Dr. Berkin found no
deformities in the neck’s cervical curve, the skleus, or upper extremities. Dr. Berkin opined that
plaintiff suffered from a “permanent partial disabilitfforty] percent othe body as a whole at the

level of the cervical spine.” Dr. Berkin furthepined that this disability was a hindrance to

20Gpinal stenosis is a narrowing of the spinal canal. Stedraah&32.

217anaflex is used to treat muscle tightnasd spasms. WebMD, http://www.webmd.com/drugs
(last visited June 12, 2012).
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employment at the time of the December 2007 lower back injury. Dr. Berkin noted that the
combination of plaintiff's disabilities represented a “significantly greater disability than their simple
sum.” (Tr. 312-22.)

Dr. Berkin recommended anti-inflammatory medication, muscle relaxants, and if necessary,
a referral to a pain management physician.B@rkin also recommended a home exercise program
and that plaintiff remain as active as possiMeije using common sense to avoid further stress to
the lower back. Dr. Berkin noted that plafinshould avoid excessive bending, turning, twisting,
lifting, pushing, pulling, and climbing; limit liftingp thirty pounds occasionally, and twenty pounds
frequently; and limit pushing and pulling to forty to fifty pounds for distances not more than fifty
or sixty feet. Dr. Berkin suggested that if pk#if needed to exert himself for an extended period
of time, he should pace himself and take frequent breaks to avoid exacerbation of his symptoms.
(Tr. 321-22.)

B. Evidence Submitted to the Appeals Council

On May 25, 2010, Dr. Krishnan completed a Disability Evaluation for plaintiff. Dr.
Krishnan noted that plaintiff had severe neck and tdvaek pain that also radiated to the right hip
and right arm, and opined that plaintiff hagexmanent disability preventing him from engaging
in employment. (Tr. 335-36.)

On June 29, 2010, Stanley London, M.D., exampladhtiff to evaluate his complaints of
neck and back pain. Plaintiff reported havitiffreess in his neck and some limitation of motion
in his neck. Plaintiff also reported to Dr. Londbat his pain was getting worse and that he was
taking morphine three times a day for the past three months which brought him relief. Plaintiff

further reported that he had limited daily activibddhat could only stand for five minutes at a time

-10 -



and sit for twenty minutes at a time. Dr. London examined plaintiff's physical movement, his
orthopaedic condition, and his neurological atod. Dr. London diagnosed plaintiff with low
back pain and opined that plaintiff also suéfg@ from probable degenerative disc disease and
degenerative joint disease. Dr. London opined tlzpif, in an eight-houworkday, could sit for

thirty minutes, stand for fifteen minutes, and wiakfifteen minutes. Dr. London also opined that
plaintiff could lift up to five poundsccasionally, but never more than that; that plaintiff was limited

in balancing and should use a cane; that plaintiff's disc disease counted as “medically determinable
impairment that could be expected to produce;paird that plaintiff's pain precluded performance

of a full-time work schedule and would demandeihan three breaks during a normal eight-hour
workday. Dr. London also opinedathplaintiff’'s impairments woul cause plaintiff to miss work

at least three times a month and cause plaintiff tateeto work or leave work early at least three
times a month. (Tr. 324-31.)

C. Testimony at the Hearing

On December 2, 2009, a hearing was held before an ALJ. (Tr. 30-70.) Plaintiff testified to
the following. He was born onuyust 23, 1968. He obtained no more than a year of college. He
is divorced and has one child, aged six years, whigles with him three days a week. He is six
feet, one inch tall and weighs 305 pounds. Hesmployed and has received unemployment for
ayear. He has applied for Medicaid and workesimpensation benefits but has not received either.
He has a driver’s license and drives Monday through Friday to St. Charles Community College to
attend class. (Tr. 36-43.)

Plaintiff last worked in March, 2008, as a sgfdirector for Durham School Services, a

position he held for two years. While on the jbb fell and hurt his arm and back. Following the
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injury, he went to part-time work while gettitg@atment. Before working for Durham, he worked

for AC Trucking, also called the National Career of Management Services, delivering
pharmaceuticals. This position required him to load and unload the truck, which included lifting
over 100 pounds. He injured his neck while empdogethis position. Ror to this position, he
worked as a safety director for First Student S®jias a bus driver, and as a driver for Paul Arpin
Van Lines. He also worked part-time for Sears as a computer tech sales person. (Tr. 43-47.)

Plaintiff does not use alcohol heavily and doesausetstreet drugs at all. He has continuous
pain in his neck and mid and lower back. Raedication, heating pads, and a gel help to manage
the pain. He also tried a TENSiuout this did not help his paand instead made his nerves twitch
more?? He received two steroid epidiliinjections, which helped for about a month before wearing
off. After his 2005 neck fusion surgery, he was tbkt his neck would continue to deteriorate and
that another surgery might be necessary. (Tr. 37, 48-51.)

Plaintiff also suffers from gout, mostly aftewy the big toe of his right foot. He has gout
attacks about twice a month for two to three déyswhich he takes Colchicine. He uses a cane,
which was prescribed by a doctor in 1999, abowdedhimes a year for his gout and back. (Tr. 51-
54.)

Plaintiff also suffers from pain that walimake a job involving sitting for an eight-hour
work day painful. He can sit for about forty<i minutes to an hour and stand for about fifteen
minutes before needing a break. He lays dowstmicthe day, probablix hours in an eight-hour

day. On days that he attends school, it takesabiout an hour to get up for school and when he is

22A TENS unit provides transcutaneous electricalvaestimulation for short-term pain relief.
WebMD, http://www.webmd.com/pain#nagement/tens-for-pain-directqgst visited June 18, 2012).
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done with class, he comes home kEyd down. Itis painful to turhis neck either way. (Tr. 47-48,
54-56.)

A vocational expert (VE) testified to the following. The computer sales job at Sears is
classified as “sales clerk retail.” The jobight in strength and is a semiskilled position. The VE
also assessed plaintiff's past positions as raggirom medium to heavy strength. The ALJ then
asked the VE to consider a hypothetical individual of plaintiffs age, education, and work
experience, who is limited to only medium exertidrne ALJ described this individual as able to
lift up to thirty pounds occasionally; lift and camyp to twenty pounds frequently; pull and push
frequently; climb ramps or stairs occasionadiggasionally stoop, kneel, crouch, or crawl; and never
climb ladders, ropes, or scaffolds. This indual would also be unable to operate any moving
machinery, including driving a motor vehicle. THE testified that such an individual could not
perform any of plaintiff's past positions of emapinent, except for the salgob at Sears and the
position of safety director. (Tr. 57-66.)

The ALJ then asked the VE to assume a hypothetical individual limited to work within the
“light exertional category;” unable to climb ramps, stairs, ladders, ropes or scaffolds; and only
occasionally able to push, pull, stoop, kneel, crouctrawl. The VE testiéd that these limitations
would eliminate everything except for the salels at Sears. The AlLidquired about a further
limitation of only “occasional rotation, flexion or extension of the neck.” The VE referred to the
Dictionary of Occupational Titles (“DOT"), andgponded that “there’s really nothing in the DOT,
and | can’t really testify on mgwn outside of it that shows any limitation on that.” When the ALJ
asked whether the limitation under this hypothetical would then be the same as for the second

hypothetical, the VE responded in the affirmative.
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The ALJ further inquired about an individuanited to working within the sedentary
exertional category, requiring a sit/stand option yvkirty minutes; and beg unable to rotate,
flex, or extend the neck at all. The VE testifthat such an individual could not perform any of
plaintiff's previous jobs, nor any job in the local or national economy. (Tr. 65-69.)

IIl.  Discussion

A. The ALJ's Disability Determination

On February 10, 2010, the ALJ issued a writteaigion that concluded that plaintiff was
not disabled under the Social Security Act. (Tr. 11-23.) In making this determination, the ALJ
was required to complete the five-step sequential test provided in the Social Security regulations.
See20 C.F.R. § 404.1520(a)-(f); Page v. Astird@4 F.3d 1040, 1042 (8th Cir. 2007). The five
steps an ALJ must consider are:
(1) whether the claimant is gainfully employed, (2) whether the claimant has a
severe impairment, (3) whether the impairment meets the criteria of any Social
Security Income listings, (4) whether the impairment prevents the claimant from
performing past relevant work, and (5) whether the impairment necessarily

prevents the claimant from doing any other work.

Goff v. Barnhart 421 F.3d 785, 790 (8th Cir. 2005) (cited case omitted)ae?20 C.F.R. §

404.1520(a)-(f). “If a claimant fails to meet the aideat any step in the evaluation of disability,

the process ends and the claimant is detexdhimot disabled.” Eichelberger v. Barnh&80 F.3d

584, 590-91 (cited case omitted).
“To establish a disability claim, the claimdmars the initial burden of proof to show that

he is unable to perform his paseneant work.” _Frankl v. Shalald7 F.3d 935, 937 (8th Cir. 1995)

(cited case omitted). If the claimant meets this burden, then the burden of proof shifts to the

Commissioner to demonstrate that the claimaninmetae residual functional capacity to perform
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a significant number of other jobs in the natioeeonomy that are consistent with claimant’s
impairments and vocational factors such as age, education, and work experientee REC is

the most an individual can do despite the combeféztt of all of his or her credible limitations.

20 C.F.R. 8 416.945. "It is the ALJ’s responsibility to determine a claimant’'s RFC based on all
relevant evidence, including medical records, observations of treating physicians and others, and

claimant’s own descriptions of his limitations,” Tellez v. Barnhdfi3 F.3d 953, 957 (8th Cir.

2005) (quoting Pearsall v. Massanai4 F.3d 1211, 1217 (8th Cir. 2001)). The ALJ has the duty
to investigate the facts and develop a full record and arguments both in support of and against
granting disability benefits. Sé&ims v. Apfe] 530 U.S. 103, 111 (2000).

At Step One, the ALJ found thalaintiff met the insured status requirement of the Act and
had not engaged in substantial gainful activity since his alleged onset date, March 10, 2008. (Tr.
16.)

At Step Two, the ALJ found thataintiff had the severe impairments of degenerative disc
disease and degenerative joint disease. AtBiege, the AlJ found that plaintiff’'s impairments do
not meet or equal a listed impairment in 20 C.F.R. Part 404, Subpart P, Appendix 1. (Tr. 16-17.)

The ALJ then determined that plaintiff retad the residual funional capacity (RFC) to
perform light work except: climbing ropes, ladderscaffolds; climbing ramps or stairs; stooping;
kneeling; crouching; crawling; more than ocoasil rotating, flexing or extending of the neck;
working with or around moving or hazardous machipand working at unprotected heights. Based
on this RFC, at Step Four the Alaiind that plaintiff could perform kipast relevant work as a sales
associate and safety directohug, the ALJ found that plaintiff wast disabled within the meaning

of the Act. (Tr. 17-20.)
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B. The Appeals Council

On March 25, 2011, the Appeals Council declinedeview the ALJ's decision. The
Council found the new evidence submitted from Kxishnan and Dr. London to be inconsistent
with the earlier medical evidence. The Council noted, however, that the ALJ’s decision contained
two typographical errors pertaining to the RFC, and stated that the RFC should be amended to be
consistent with the ALJ’s hypothetical questionyead that plaintiff “can perform light work,
except nalimbing ropes, ladders, scaffolds, ramps or stairs; and no more than occstsiopialg,
kneeling, crouching, or crawling.” (Tr. 1-4.) (emphasis in original)

C. Plaintiff's Arguments

Plaintiff argues that (1) the ALJ’s finding Step Four is not supported by the vocational
evidence; (2) the ALJ failed to evaluate and assign weight to the opinions of Dr. Coulis and Dr.
Berkin; (3) the ALJ failed to includine functional effects of pldiiff’s gout in his RFC finding; (4)
the ALJ failed to evaluate the effect of plaffisiobesity on the RFC;ral (5) the ALJ’s RFC finding
is not supported by substantial evidence.

1. VE Testimony

Plaintiff argues that the ALZ’finding at Step Four is not supported by the vocational
evidence.
@ Support for Sales Clerk Finding
Plaintiff argues that the ALJ erred in failingriasolve all conflicts between the DOT and the
VE's testimony regarding the requirements for the sales clerk job.
At Step Four, the ALJ may elicit testimony from a VE to evaluate the claimant’s capacity

to perform his past relevant work. 20 C.RBRL04.1560(b)(2). When theers a conflict between
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the VE testimony and the DOT, the ALJ is required to obtain an explanation for any such conflict.

Renfrow v. Astrue496 F.3d 918, 920-21 (8th Cir. 2007). Hawe if no conflict exists between

the VE'’s testimony and the DOT, the ALJ’s failure to inquire about a possible conflict is not
reversible error._ldat 921.

In this case, the VE testified that the hypothetical limitations of “light exertion” would
eliminate everything except for the sales jolsaars. When the ALJ inquired about a further
limitation of only “occasional rotation, flexion or texsion of the neck,” the VE referred to DOT,
and responded that “there’s really nothing in&T, and | can’t really testify on my own outside
of it that shows any limitation on that.” (Tr. 68The ALJ then inquired|s]o then it would still
remain the same as hypothetical number two?”VItheesponded in the affirmative, indicating that
this person could perform the sales associate(j6b.68.) There is no conflict here between the

VE'’s testimony and the DOT, because the DOT is silent on the neck limitations for the job. See

Zblewski v. Astrue302 F. App’x 488, 494 (7th Cir. 2008) (doig that where the DOT is silent as

to a limitation, the VE's testimony does not conflictwthe DOT). The ALJ ruling that plaintiff
could perform the sales associate position is substantially supported by the vocational evidence.
(b) Support for Safety Director Finding
Plaintiff argues that the ALJfnding, that he retains the RE€perform the work of safety
director, is not supported by substantial evidené¢.Step Four, the ALJ is free to accept or
disregard the VE’s opinion “so long as the ALJ explains why the VE'’s opinion is treated the way

the ALJ treats it.”_Banks v. Massan&b8 F.3d 820, 828 (8th Cir. 2001).

Here, when the ALJ posed a hypothetical to then regard to a “light exertional” RFC,

the VE testified that the only past relevant witr&t such an individual could perform would be the
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sales position. (Tr. 66.Yhe ALJ adopted this same “light exertional RFC” for the plaintiff, but
stated that plaintiff was capable of performing histpalevant work as adsety director.” (Tr. 17,

20.) Contrary to this finding, the position offesty director is precluded by plaintiff's RFC
according to the VE’s testimony. Substantial evidence does not support the ALJ’s finding that
plaintiff could perform work as a “safety director.” Defendant concedes that the VE’s testimony

does not support the conclusion tphktintiff could work as a safe director. (Doc. 17 at 12 n.1.)

Although this is not necessarily reversible error, ldepp v. Astrue511 F.3d 798, 806,
because the Court is remanding this actioma separate ground, on remand the ALJ shall correct
this deficiency in the opinion.

2. Opinions of Dr. Coulis and Dr. Berkin

Plaintiff also argues that the ALJ erredamaluating the opinions of Dr. Coulis and Dr.
Berkin.

@ Dr. Coulis

The ALJ must consider the findings of neramining state agency physicians, and must
evaluate factors relevant to weighing the ptigs’'s opinions. 20 C.F.R. § 404.1527(e). “Unless
a treating source’s opinion is given controlling gigj the administrative law judge must explain
in the decision the weight given to the opinions of a State... physiciarat (e)(2)(ii).

Dr. Coulis assessed plaintiffs RFC dwovember 21, 2008. Dr. Coulis diagnosed
degenerative disc disease, gout of the left toepasdible peroneal tendiniiis the left foot. Dr.
Coulis opined that plaintiff was capable of penfiang medium work, meaning that he could lift fifty
pounds occasionally and twenty-five pounds frequestind and/or walk faabout six hours in an

eight-hour workday; sit about six hours in aghgthour workday; and was unrestricted in pushing
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or pulling. Dr. Coulis opined that the severatythe plaintiff's painwas unsupported by concrete
medical evidence and that there was no evideratepthintiff's gouty toe was “impairing.” (Tr.
258-63.)

The ALJ must consider the opinions of non-ekang state agency physicians. Inthe case
of a non-examining state agency medical consyli&etDr. Coulis, the ALJ “may not ignore these
opinions and_musexplain the weight given to these ojoins in their decisions.” SSR 96-6p
(emphasis added). Here, as plaintiff correpthints out, the ALJ’s decision does not discuss Dr.
Coulis’s findings or his opinions. The decisdes not summarize Dr. Coulis’s medical evaluation
or mention any information from Dr. Coulis’s notéhe ALJ’s decision is entirely silent as to Dr.
Coulis.

The ALJ determined that plaintiff has the desl functional capacity to perform light work.
Pursuant to SSR 83-10, light work requireansting or walking, off and on, for a total of
approximately six hours of anght-hour workday. Se20 C.F.R. § 404.1567(b), SSR 83-10. The
only medical evidence of record at the time oftiearing that addressed plaintiff's ability to stand
and walk during an eight-hour workday is in Boulis’s findings. Although the ALJ adopted a less
restrictive RFC finding than Dr. Coulis, the ALJisding of plaintiff's ability to stand and walk in
an eight-hour workday is supported only by thenam of Dr. Coulis. The ALJ did not, however,
examine or discuss these findings or explamleight given to the opinion as required. See

Willcockson v. Astrue540 F.3d 878, 880 (8th Cir. 2008) (findiALJ erred by implicitly relying

on RFC assessment of nonexamining state mediogldtant without explaining the weight given

to the opinion).
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The ALJ’s decision does not discuss the opinafrike state agency medical consultant Dr.
Coulis regarding the nature and severity ofrléfis impairments. Nor does the decision discuss
the weight given to Dr. Coulis’s opinions. This is contrary to the requirements of 20 CFR §
404.1527 and SSR 96-6p. The ALJ sedro implicitly rely on these opinions, however, as he
adopted Dr. Coulis’s finding that plaintiff calbnly stand or walk gihours of an eight-hour
workday. The Court concludes that it must remand this matter to the Commissioner because it
cannot determine from the written decision whethe ALJ properly reviewed the evidence. By
addressing Dr. Coulis’s opinions and explainingwtegght given to Dr. Coulis’s assessment, the
ALJ will be complying with the regulations and assisting the Court in its review of the decision.

(b) Dr. Berkin

Plaintiff argues that the ALdrred in failing to evaluate Dr. Berkin’s opinion using the
factors of 20 C.F.R. § 404.1527(c)(1)-(6), includingdhieportability or consiency of Dr. Berkin's
opinion.

Dr. Berkin evaluated plaintiff in Septembmr2009 after an examination in late August of
that year. In his evaluation, Dr. Berkin opihthat plaintiff suffered forty percent total body
disability. Although Dr. Berkin recommended thaiptiff stay as active as possible, he also
suggested that plaintiff should take frequent breaks when exerting himself. (Tr. 312-22.)

When the ALJ does not afford a medicalrepn controlling weight, the ALJ is obligated
to apply the factors of 20 C.F.R. 8§ 404.1527(c)gind good reason for the determination of weight

given to the opinioR® If the medical opinions in the recaace consistent with each other, the ALJ

ZFactors include: the examining relationship tthatment relationshipr(€luding length, frequency,
nature and extent of treatment), the supportaldlitthe opinion through laboratory findings and medical
signs, the consistency of the opinion, the specializafitime physician, and other relevant factors that come

(continued...)
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does not need to identify the weigjnen to each factor. Hepp v. Astréd 1 F.3d 798, 806-07 (8th
Cir. 2008).

The ALJ summarized Dr. Berkin’'s findings Ims medical evaluation without stating the
weight of these findings. (Tr. 19.) The ALJ usad Berkin’'s recommendation that plaintiff be as
active as possible to support hisding that plaintiff suffers fronroublesome but not significantly
limiting impairments. (Tr. 19.) Dr. Berkin’s opom appears to be consistent with the other medical
opinions on record, so the ALJ was not requi@explain the weight assigned to the opinion.
Substantial evidence supports the ALJ’s evaluation of Dr. Berkin’s opinion.

3. Gout Condition

Plaintiff argues that the ALJ failed to inclutlee effects of plaintiff's gout in the RFC
determination.

The record shows that the ALJ adequately evaluated plaintiff’'s gout condition. The ALJ
referred to plaintiff's testimony regarding his gmdting that plaintiff hagout attacks about twice
a month which primarily affected his right famtd great toe, and thaedication took a few days
to resolve the problem. (Tr. 18n addition, the ALJ referred to Dr. Helfrey’s mention of plaintiff's
history of gout. (Id. The ALJ also determined that piaff's statementsabout the intensity,
persistence, and limiting effects of his conditievere not credible. (Tr. 19.) The ALJ clearly
evaluated the plaintiff's gout in his RFC, statithat he found that plaintiff's ailments “appear
troublesome but do not preclude employment.” (Tr. 20.)

4. Obesity Condition

(., ..continued)
to the ALJ’s attention. 20 C.F.R. § 404.1527(c)(1)-(6).
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Plaintiff argues that ALJ erred in failing to evate the effects of obity on plaintiff's RFC.
Obesity is a “nonexertional impairment whichgimi significantly restrict a claimant’s ability

to perform the full range of dentary work.” _Lucy v. Chate 13 F.3d 905, 909 (8th Cir. 1997).

When a claimant suffers from exertional amonexertional impairments, and the exertional
impairments alone do not warrarfirading of disability, the ALJ must consider to what extent the
nonexertional impairments further diminish the claimant’s work capacityat RD8.

In this case, the ALJ did not specifically dissylaintiff’'s obesity irnis decision. However,
plaintiff failed to allege any restrictions resofji from his obesity eithan his initial disability

application or during the ALldearing. (Tr. 32-70, 154.) Sé@derson v. Barnhgar844 F.3d 809,

814 (8th Cir. 2003) (holding that the plaintiff’sagin of limitations based on obesity is waived when
the claimant fails to allege any limitation ianfction because of obesity in either his disability
application or during the ALJ hearing). In @&duh, although Dr. Stachecki noted plaintiff's obesity,

he did not note any restrictions resulting from it. Bese v. Barnhay877 F.3d 892, 896 (8th Cir.

2004) (holding that the ALJ need not consider the claimant’s obesity in the RFC determination
where treating physicians noted the claimant’'ssapdut did not find it caused any work-related
limitations). Several of plaintiff's evaluaty physicians noted his vgit, but none of them
suggested any specific limitations resulting from his obe®8rcause neither plaintiff's medical
records nor his testimony indicated any limitatiogsulting from his obesity, the ALJ’s failure to
discuss any possible obesity-related limitations for the RFC determination was not an error.

McNamara v. Astrue590 F.3d 607, 612 (8th Cir. 2010).

5. Evidence for RFC Finding
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Plaintiff argues that new medical evidence submitted to the Appeals Council from Dr.
Krishnan and Dr. London further undermathe ALJ's RFC determinatiéhThe Appeals Council
must consider any new, material evidence that itatihe period on or before the date of the ALJ’s
decision. 20 C.F.R. § 404.970(b). =~ Where tippeals Council declines to review, the court
evaluates whether the record as a whole, inetpdny evidence submitted directly to the Appeals

Council, supports the ALJ’s determination. Eemningham v. Apfel222 F.3d 496, 500 (8th Cir.

2000).

The ALJ determined, with the later clacdition of the Appeals @incil, that plaintiff
retained the RFC to perform light work with #veceptions of no climbing; no more than occasional
stooping; kneeling; crouching; crawling; no mtran occasional rotating, flexing or extending of
the neck; no working with oaround moving or hazardous machinery; and no working at
unprotected heights. (Tr. 17.)

Although Dr. London’s opinion does differaim the ALJ's RFC finding, the Appeals
Council suggested that this opinion is inconsisiétit Dr. Berkin’s earlier opinion and also comes
five months after the date of the ALJ hearing. Even if Dr. London’s opinion was submitted as
evidence in time for the ALJ hearing, the ALJ hagitjet to reject the conclusions of any medical

expert if they are inconsistenttivthe record as a whole. Seearsall v. Massanafi74 F.3d 1211,

1219 (8th Cir. 2001) (ALJ can reject the conclusiofreny medical expert that are inconsistent with

the record as a whole). addition, Dr. London’s opinions malso deserve less weight because

24Plaintiff also argues thatéhALJ’s RFC finding is not supported by substantial evidence.
Because this case is being remanded with directions to the ALJ to consider and evaluate the opinions
of Dr. Coulis, the Court will not address wheathiee ALJ’s RFC finding, which does consider and
evaluate Dr. Coulis’s opinion, is supported by substantial evidence.
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much of the supporting information reflects plaintiff's subjective complaints. Kirby v. A&0@e

F.3d 705, 709 (8th Cir. 2007). Dr. London’s reportestahat “based on [his] evaluation and review
of records,” plaintiff’s limitations have exed since 2006. Dr. London did not, however, review
any of plaintiff's medical information pridio the examination on June 29, 2010. If Dr. London
reviewed no prior medical records, the only basisis opinion that plaintiff's onset of limitations
began in 2006 is plaintiff's oral history and subjective complaints.

Dr. Krishnan’s opinion does notld additional medical evidence to the record, he restates
prior findings regarding the plaintiff's pain and&s his opinion that plaiff is unable to pursue
employment. Dr. Krishnan’s evaluation also cdme months after the ALJ’s hearing, and there
is no indication from the record that the evaluatelates to the period on or before the date of the
ALJ’s decision. (Tr. 335-36.)

V.  Conclusion

The Court concludes this matter should be remanded to the Commissioner for further
proceedings in accordance with this Memorandacth@rder. On remand, the ALJ shall fully and
fairly develop the record and explicitly consided evaluate the findings and opinions of the state
agency medical consultant, Dr. Despine Coulis.

Accordingly,

IT ISHEREBY ORDERED that the decision of theommissioner denying Claimant’s
applications for Disability Insurance Benefitsmder Title 1l of the Scal Security Act is

REVERSED.
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IT ISFURTHER ORDERED that this case IREMANDED to the Commissioner for
further proceedings consistent with this Memorandum and Order pursuant to sentence four of §
405(9).

An appropriate judgment will accompany this Memorandum and Order.

CHARLESA. SHAW
UNITED STATESDISTRICT JUDGE

Dated this__24th day of September, 2012.
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