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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

DEBORA D. TANNER, et al., )
Plaintiffs, ))
V. )) Case No. 4:11-CV-1361 NAB
CITY OF SULLIVAN, et al., ))
Defendants. ))

MEMORANDUM AND ORDER

The matter before this Coliis a Motion for Summaryutigment filed by Defendants
City of Sullivan, Chief George Counts, Darriongs, Jeff Rohrer, Don Reed, Kevin Halbert and
Shaun Hinson. [Doc. #84].
l. PROCEDURAL BACKGROUND

Debora Tanner, Danny Palmer and C.B.dnd through next friend Debora Tanner
(collectively, “Plaintiffs”) biought this action individually, ral on behalf of Karen Palmer,
deceased® In their Second Amended Complaint, Rtifs allege thatDefendants violated
Karen Palmer’s constitutionalgfits during her confinement atetfsullivan Police Department
Jail. Plaintiffs also bring Misouri state law wrongful death casisd# action against the City of
Sullivan as well as Defendants Counts, Reeded, Halbert, Rohrer, Hinson and David Rdche

in their individual and official capacities.

! All matters are pending before the undersigneiddrStates Magistrate Judge, with consent of
the parties, pursuant to 28 U.S§3%36(c).

2 Debora Tanner and Danny Palmer are the biological parents of Karen Palmer, C.B. is a minor
and the biological daughter of Karen Palmer.

% David Roche died while this matter was pendifitnis Court granted Plaintiffs’ motion to
substitute Doyla Roche on the individual capaciaims. George Counts was substituted for David
Roche on the official capacity claims.
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. FACTUAL BACKGROUND*

Karen Palmer was arrested by Sullivan ¢oDfficer Jeff Rohrer o@ctober 162009 on
an outstanding warrant. However, Rohrer was iagestigating Palmer for felony stealing. She
was alleged to have stolen a bottle of a genasion of Percocet. Afteher arrest, Rohrer took
Palmer to the City of Sullivan Police Departmemhere he began the booking process. He also
informed her of her Miranda rights and alonghwDetective David Roche, he interrogated
Palmer for stealing the pills. Roehestified that when he mettviPalmer she was not cuffed.
After he explained the charges, Palmer becametgsl was on the verge of tears. He testified
that Palmer explained that skleesn’t need to geahto this kind oftrouble, she had a new
prospect on a job, andves her baby girl. Palmer never eegsed a desire to commit suicide.
Roche testified that he did not beliethat Palmer was going to harm herself.

During the interrogation, Palmer completed a written statement confessing to stealing the
bottle of pills. In the statement she also stdked felt like a horrible person and that she was
scared and did not want to go bdokprison. Rohrer testified th®almer was upset at the time
of the interview, but she did not appear toumeler the influence of dgs or alcohol. Rohrer
admitted that while he knew Palmer had stolen pills, he did not ask her if she had taken any of
the medication.

Rohrer did not finish booking Palmer. leatl, after the interrogati, Rohrer and Officer
Don Reed escorted Palmer back to her housgetahe stolen pill bottle. When the officers
brought Palmer back to the house, her boyffidmdrew Baker and his mother Donna Baker
were at the house. Donna Baker testified Wiaite Karen never said she was suicidal, it was

obvious to her that Karen was in danger. Bakeat she told the officers that Karen was not in

* The Court’s recitation of the facts is taken from the summary judgment record and are either
uncontroverted or viewed in the light most favorable to Plaintiffs’ case
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her right frame of mind and should riz# left alone. She also tabdficers to be sure Palmer took
her medication. Palmer was wearing a hooded swieatgth a string inthe hood at the time of
her arrest.

After the pill bottle was recovered and asdh of the home was completed, officers took
Palmer back to the jail. Rohrand Reed then continued the bawkprocess. The officers filled
out a portion of the bookingpert regarding Palmer’s personal prage Rohrer testified that he
patted Palmer down, but he did not removestineg from her hooded swehirt because he did
not see one. Reed did not search Palmer becalsemrhad done so. Reed testified that he was
trained to determine if an inmate had a ligatomethem. Reed says he did not see a string in
Palmer’s hood, but Kayla Shuler, Andrew Baker&esi, testified the strings were on the hood of
the sweatshirt Palmer was wearing.

As part of the booking process, Reed filled out the computerized booking form and
Palmer’s Inmate Medical Record with answers talimer provided. Heated that Palmer did
not report any injuries. Reed was aware tRalmer’'s medicationscluded Gabapentin and
Venlafaxine, however he was not sure what those medications were prescribed for. He was
aware that the medication Effexor is an antideprassRohrer testified that he was aware that
Palmer was on prescription medication, batdid not know that she was bipolar.

As part of the booking process, OfficeraBh Hinson took Palmer’s fingerprints and
allowed her to make a telephone cafle testified that when Hist encountered Palmer she was
upset and crying. He says she continued yodaring the phone call, where he overheard her
asking her mother to post bond for her. Hinson pl&adher into a cell, but did not search her.
Hinson acknowledged that there was an inventdrproperty policy that stated “all personal

property, including jewelry, beltsheelaces, etc. shall be takearfr the prisoner and entered on



the inmate’s booking report.” Hinson stated tteg purpose of that procedure was “to make
sure that they’re safe inside the cell and remal/éems that we—to account for them so that
they’re able to be returned back to them whendhey leave our factli.” He stated that
because he thought Officer Reed had searched Palmer and removed her personal property, he did
not remove any personal property from Palmdmson did not see string on Palmer’s hooded
sweatshirt.

Deputy Matthew Hines worked the midnight shift on Octobef. 16He provided
medication to Palmer 4dt2:40 a.m. on October 17 Later that morning, Deputy Darrin Jones
fed Palmer breakfast and at around 7:50 a.m., e lgar access to her medicine. Jones testified
that Palmer did not do anything aftthe ordinary when he spokatlwher. Jones testified that
he was trained to screen for suicidal inmates by evaluating their actions that consisted of if the
inmate says something or shows behavior they thke them over to the hospital. When he
went to Palmer’s cell to deliver her lunch, Jofmsd Palmer dead. He testified that she had a
pink string around her neck, she was leaning against the cell and her feet were on the ground. He
called for assistance and Officer Reed respondskd cut the string and lowered Palmer to the
ground. She was pronounced dead by paramedics at the scene.

In October 2009, the Sullivan Jail relied on aseld circuit TV system to watch inmates
in their cells. There was a policy in place thequired the communications officer to conduct
surveillance of the inmates in ten-minute intervals. They relied on the video surveillance
because they did not have a regugiler on duty. On October 17 Kevin Halbert was the
communications officer on duty. He was familiar with the policy that required that surveillance

monitors should be checked every 10 minuté¢e was responsible for monitoring Palmer.



Halbert stated that he did not see Palmer tiestitieg to the cell and hang herself because he was
busy with other duties.
.  SUMMARY JUDGMENT STANDARD OF REVIEW

Pursuant to Federal Rule of Civil leemlure 56(c), a court may grant a motion for
summary judgment only of all of the information before the court shows “there is no genuine
issue of material fact and timeoving party is entitled to judgmeas a matter of law.” Fed.R.
Civ. P. 56(c);see Celotex Corp. v. Catre@77 U.S. 317, 322 (1986). The United States
Supreme Court has noted that “[sJummary judgimarocedure is properly regarded not as a
disfavored procedural shortcut, but rather asnaéegral part of the Federal Rules as a whole,
which are designed to ‘secure the just, speedlyiaexpensive determination of every action.”
Id. at 327 QuotingFed. R. Civ. P. 1). “By its very terms, [Rule 56(c)(1)] provides that the mere
existence ofsomealleged factual dispute between thetiga will not deéat an otherwise
properly supported motion for sumary judgment; the requirement is that there bgemuine
issue ofmaterialfact.” Anderson v. Liberty Lobby, Inet77 U.S. 242, 247-48 (1986). Material
facts are those “that might affebie outcome of the suit undéie governing law,” and a genuine
material fact is one “such thatreasonable jury couléturn a verdict fothe nonmoving party.”
Id. at 248. Further, if the non-mang party has failed to “make a showing sufficient to establish
the existence of an element essérntidhat party’s case, . . . theecan be ‘no genuine issue as to
any material fact,” since a complete failure prbof concerning an essential element of the
nonmoving party’s case necessarily ragdall other facts immaterial."Celotex 477 U.S. at
322-23.

The initial burden of proof in a motion for summary judgment is placed on the moving

party to establish “the non-existanof any genuine issue of fact timmaterial tca judgment in



his favor.” City of Mt. Pleasant, lowa VAssociated Elec. Co-op., In838 F.2d 268, 273 (8th

Cir. 1988). Once this burden is discharged,efriiacord does in fatiear out that no genuine
dispute exists, the burden th&mfts to the non-moving partyhe must set forth affirmative
evidence and specific facts showing thisra genuine dispute on that isséederson477 U.S.

at 256-57. When the burden shifts, the non-movinmtypaay not rest on the allegations in its
pleadings, but by affidavit and other evidencesimset forth specific facts showing that a
genuine issue of material faekists. Fed. R. Civ. P. 56(e$tone Motor Co. v. Gen. Motors
Corp, 293F.3d 456, 465 (8th Cir. 2002). To m#stburden, the non-moving party must “do
more than simply show that there is some metaphysical doubt as to the material facts.”
Matsushita Elec. Indus. Co. v. Zenith Radio Co4Y5 U.S. 574, 586 (1986). In fact, the non-
moving party must show there is sufficientdance favoring the non-moving party which would
enable a jury to return a verdict for Bknderson477 U.S. at 24Celotex 477 U.S. at 334. “If
the non-moving party fails to produce sueVidence, summary judgment is propedlson v.
Pennzoil Cq.943 F.2d 881, 883 (8th Cir. 1991).

The Court may not “weigh the evidencetli®e summary judgment record, decide
credibility questions, or determine the truth of any factual issarhpouris v. St. Louis
Symphony Soc210 F.3d 845, 847 (8th Cir. 2000). T@eurt instead “perform[s] only a
gatekeeper function of determmigi whether there is evidencetite summary judgment record
generating a genuine issue of material factdal on each essential element of a claird’

V. PLAINTIFFS’ CLAIMS UNDER FE DERAL LAW: 42 U.S.C. § 1983

In Count | of their Second Amended Compta plaintiffs seek to recover under 42

U.S.C. §1983 for the violation of Palmer's ctingional rights. Plaintiffs allege that the

defendants were deliberatelndifferent to the known and/oobvious risk of suicide and



Palmer’s serious medical needs. Plaintiffs allénge the City of Sullivan is liable for failure to
train officers and dispatchers swicide prevention. They alstieme the individual officers and
dispatchers failed to adequately implementaiket procedures. Defendants claim that summary
judgment is appropriate because they areledtio qualified immunity from suit.

A. Deliberate indifference to a known risk of suicide

Qualified immunity protects government affals from suit under 42 U.S.C. § 1983 when
their conduct does not violate “clearly establgtstatutory or constitwsnal rights of which a
reasonable person would have knowrHope v. Pelzer536 U.S. 730, 739 (2002Nance v.
Sammis 586 F.3d 604, 608-09 {8&Cir. 2009). To overcome qualified immunity, the plaintiff
must “assert a violation of a constitutional or @ty right; that right must have been clearly
established at the time of theolation; and given the facts mdstvorable to the plaintiff, there
must be no genuine issues ofteral fact as to whether aagonable official would have known
that the alleged action indegiblated that right.” Gregoire v. Class236 F.3d 413, 417 {&Cir.
2000).

In this case, the plaintiffs have assdrta constitutional wlation. The Eighth
Amendment prohibits officials from acting wittieliberate indifference towards an inmate’s
substantial suicide riskColeman v. Parkmar849 F.3d 534, 538 {8Cir. 2003). The Supreme
Court has held that under the due processselaaf the Fourteenth Amendment, a pretrial
detainee holds at least the same level of @atishal protection that i€njoyed by prisoners
under the Eighth AmendmentBell v. Wolfish 441 U.S. 520, 545 (1979). To prevail on the
claim of deliberate indifferenc®laintiffs must show: (1) Defelants knew Palmer presented a
substantial suicide risk; and (2) Defendafisi$ed to respond reasonably to that ri€kaleman,

349 F.3d at 538 (citin@lson v. Bloomberd339 F.3d 730, 735 {8Cir. 2003)).



1. Liability of Defendant Jailers

Plaintiffs claim the Defendant Jailers werdilgierately indifferento the known risk of
suicide because they failed to:

Adequately implement in-take procedure, adequately
identify and/or remove dangerous items from decedent’s
person and/or cell, adequigtedentify and/or monitor
decedent’s prescription medication, adequately identify
and/or monitor decedent's depression condition and
obvious risk of harm to herself, and adequately monitor
decedent and decedent’s cell.

Pls’ Second Am. Compl. { 10.

To prevail on a deliberate indifference claPhaintiffs must firsshow actual knowledge.
Coleman 349 F.3d at 538. “It is n@nough to show the risk wadvious. A prison official is
not liable under the Fourteenth Amendment smléhe official knows of facts evidencing a
substantial suicide ris&knd the official actually infers the [@oner presents a substantial suicide
risk.” 1d. (emphasis in original). Howevem plaintiff can prove knowledge through
circumstantial evidencedd.

Second, once an official knows of a risk, thglEh Amendment requires the official take
reasonable measures to abate the rigk. “When determining the adequacy of an official’'s
response to a known risk of inmatafety, ‘deliberate indifferendacludes something more that
negligence but less than actual intent to haitrequires proof of aeckless disregard of a
known risk.” 1d. at 538-539 (quotingiley v. Olk-Long282 F.2d 592, 597 {8Cir. 2002)).

Plaintiffs’ Second Amended Complaint stateattRalmer was in obous need of serious

medical care in that she suffered from a knayepression conditionna/ or was an obvious

substantial risk of harm to reelf. Defendant Jailers demmaving knowledge tit there was a



risk Palmer would commit suicide. While deflants cannot be charged with inferences that
they did not actually draw, “a factfinder may conclude that a po$iacial knew of a substantial
risk from the very fact @t the risk was obvious.Farmer,511 U.S. 825, 842 (1994).

Therefore, this Court must determine whette risk that Palmer would commit suicide
was obvious. Plaintiffs claim the jailers hadioe because Donna Baker told officers Palmer
was not in her right frame of mind, that she wasmedication and should nbé left alone. In
addition, officers testified that Palmer was ugsetause she was arrested, that she was crying
and that she expressed that she s@ared and did not want to gack to prison. Plaintiffs also
argue that Palmer had a large abrasion on her aftest she was discoveread in her cell and
that the Highway Patrol Investigatconcluded that she had usefbik to cut her wrist for forty
minutes before she hung herself. Plaintiflsntend that because Halbert was monitoring
Palmer’s cell during the time period before, during] after her suicide, there is a disputed issue
of material fact as to whether Halberthactual notice of Palmer’s suicide risk.

Defendant Jailers contend no one told theat Balmer was suicidal. Defendants Rohrer
and Reed acknowledge that Palmer was upsehgiuhe interview, but that her demeanor
improved after she was told that if she coomtawith law enforcement the charges might be
dropped. In addition, Palmer newpressed any suicidal tendencidgl of the jailers testified
that Palmer’s actions appeared to be normal.ilaAthere are disputedsues of fact regarding
whether Halbert was adequately watching the video monitors when Palmer hung herself, this
does not establish that Halbbed actual knowledge that Palnpersed a risk of suicide.

Viewing the facts in the light most favoralite the Plaintiffs, ashe non-moving party,
and giving Plaintiffs the benefit @l reasonable inferences which may be drawn from the facts,

the Court finds that the risk that Palmeould commit suicide was not obvious. Defendant



Jailers, therefore did not know tHaalmer presented a substansiaicide risk. Since Plaintiffs
have failed to establish that tjaglers had actual knowtige of Palmer’s suide risk, they cannot
establish that the jailers were deliberately indéfe to a known risk ofuicide. Accordingly,
the Defendant Jailers are entitledjtalified immunity on the 8§ 1983 claim.

2. Liability of City of Sullivan

Plaintiffs claim the City of Sullivan and the Chief of the Sullivan Police Department,
George Counts were deliberately indifferentite known risk of suicide because: (a) they failed
to train officers and dispatchers in suicide gr#on, monitoring of prisoners, identification of
at risk prisoners, detection of dangerous itemnsdetainees and in cells, and intake; (b) they
failed to enforce policies and medures, discipline officers, and allowing a custom and practice
of continued and persistent deviations frgulicies and procedures; (c)they maintained
inadequate suicide prevention policies and proesiand an inadequate monitoring system; and
(d) failed to adequately staff the jélcility. Pls.” Second Am. Compl. § 9.

It is well established that for municipalitiespondeat superioor vicarious liability
will not attach under § 1983City of Canton v. Harris489 U.S. 378, 385 (1989). “A local
government may not be sued under 8§ 1983 for amyirinflicted solely by its employees or
agents. Instead, it is when execution of a govent's policy... inflicts the injury that the
government as an entity iesponsible under § 1983NMonell v. Department of Social Services
of City of New York436 U.S. 658, 694 (1978). wunicipality may be liable for failure to train
its employees when that failure can be shown tddderate indifference to the rights of others.
Yellow Horse v. Pennington Coun825 F.3d 923, 928 {8Cir. 2000).

Deliberate indifference in the context of a cldonfailure to train isa stringent standard

of fault, requiring proof that a municipal actdisregarded a known abvious consequence of
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his action. Board of Comm'rs of Bryan Cty. v. Brows20 U.S. 397, 410 (1997). When city
policymakers are on actual or constructive notitat a particular omission in their training
program causes city employeesviolate citizens' constitutionalghts, the city may be deemed
deliberately indifferent if the policymaks choose to retathat program.ld. at 407. The city's
“policy of inaction” in light of notice that itprogram will cause constitutional violations “is the
functional equivalent of a decision by the city itself to violate the Constituti@ahton,489
U.S. at 395. “A pattern of similar constitutionabMtions by untrained employees is ‘ordinarily
necessary’ to demonstrate deliberate ind#fifee for purposes of failure to trairConnick v.
Thompson131 S.Ct. 1350, 1360 (2011).

A supervisor may be held individuallyable under 8§ 1983 if dailure to properly
supervise and train the offending employeessedua deprivation of constitutional rights.
Plaintiffs must demonstrate that the supemwisvas deliberately infferent to or tacitly
authorized the offending actsyhich requires a showing thdhe training procedures and
supervision were inadequate and likety result in a constitutional violatiorSee Wever v.
Lincoln County Nebrask®88 F.3d 601, 606 {8Cir. 2004).

In Wever a man was arrested after he made a 911 call. Officers were concerned that he
was suicidal because he was depressed and aiyiigg the call. Prior to his arrest, the man
threatened to kill himself if jailed. Not long after he was arrested and placed in a cell, he
requested a blanket. After receiving the blarfk@h the jailers, he hung himself. The district
court was affirmed for denyingummary judgment to the Siféron plaintiff's claim for
individual liability against the Siff, “in large part because Hdid not present any evidence
showing what training procedures, if any, weare place for handling potentially suicidal

detainees or inmates, nor did he present amyeage showing what steps, if any were taken
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following’ an earlier suicide that haolccurred during his term as sheriff.ld. at 605. The
Sheriff was aware of two prior suicides in thacoln County jail, one wike he was sheriff and
one before his term began. The Eighth Circeognized that a supergrsmay be individually
liable under § 1983 if a failure to properly snpse and train the offending employee caused a
deprivation of constitutional rights.See also Vaughm38 F.3d at 851 (failure to properly
supervise and train the offending employee may cawsprivation of aanstitutional right).

The 8th Circuit recognized plaintiff's burderf demonstrating that the supervisor was
deliberately indifferent to or taty authorized the offending act$This requiresa showing that
the training procedures and supervision were inadequate and likely to result in a constitutional
violation.” The Court noted that although the $ifielid not contest supervisory liability in his
motion for summary judgment, he did addressihis reply brief. In a qualified immunity
analysis, the Court ruled, “[ijn some instancase or two suicides may be sufficient to put a
sheriff on notice that his suicide preventionninag needs revision. . .Wew has alleged that
Carmen [sheriff] was placed on notice by two pweg suicides, and we cannot say this is
insufficient as a matter of law.Id. at 608.

a. Failure to train

It is undisputed that the City of Sullivanddnot have a program place to train officers
to determine who might be at risk for suicidelowever, defendants did provide evidence that
the jailers were trained on prapetake procedures, monitag prisoners and detection of
dangerous items on detainees or in their cells.

With regard to the adequacy of trainingsuncide prevention, the undisputed evidence is
that Defendant Rohrer received field trainingSatlivan Police Department and he was trained

to identify suicidal behavior and to call an ambulance. Reed testified that he went through the
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Sullivan Police Department field training prograrfle stated he received training at Sullivan
Police Department to screen for suicide. Haeftedtthat the training consisted of: If someone
showed signs or behavior thatght show they wanted to harnethselves or stated they wanted

to harm themselves, he had the discretion terdene if that person vgasuicidal. Defendant

Jones testified that suicide screening consisted of taking a detainee to the hospital if they come
into the jail and say they want to harm themsslv Defendant Halbert testified that if people
threaten to harm themselves, or if he observed them attempt to harm themselves, they would get
immediate attention. Chief Countestified that the SullivaRolice Department does not have
someone qualified to make the determination oétiver an inmate has a mental iliness or is at

risk for suicide. He stated that the policy neljag suicide is “if you hae someone that’s trying

to commit suicide, you take them to the hospital.” A person would be considered at risk of
suicide if they spoke about committing suicide or they want to commit suicide. There is no
evidence that Defendants Roche or Hinson hadtramying for suicide prevention or screening

for suicidal detainees.

Plaintiffs also contend that officers weret properly trained ornntake procedures.
However, the officers who booked Palmer, DefertsladRohrer, Reed, and Hinson all testified
that they had read the Sullivan PD policy andcpdure manual and that they were trained on
intake procedures, including rewing ligatures from detainees before placing them in a cell.

Plaintiffs argue that this Court shouldadr the inference that Defendant Halbert's
training was inadequate with regards to monitogrigoners to prevent suicide. Halbert testified
that he helped write the PD’s communications poli@hat policy provideshat “the dispatcher
will watch so that a prisoner does not tie sormgjhio the cage or around his neck attempting to

strangle themselves.” The policy also required #flatems that may be used to create a ligature

13



shall be taken from prisoners. Plaintiffs notetthlalbert testified thate did not know that a
drawstring from a hooded sweatshivas a ligature at the time of Palmer’s suicide. While
Halbert may not have been aware that a drawstouyd be used as a ligature, that fact is not
material in this case becauieere is no evidence that Halb&vas responsible for searching
Palmer. In addition, there is mwidence that he saw the drawsgrin her sweatshirt before her
suicide.

As Defendants concede, the Police Departrpelity and approach in place at the time
of Palmer’s death may have been inadequateweher, that is not the end of the inquiry. The
guestion for the Court is whether Chief Counts had notice theatiraining procedures and
supervision were inadequate and likelyasult in a constitutional violation.

It is undisputed that there had been attlédssuicide attempts during the years preceding
Palmer’s death. However, no one had actually citadhsuicide in the Sullivan jail. Therefore,
the Sullivan Police Department policy and procedure of taking detainees to the hospital if they
indicate they are suicidal oattempt to harm themselvedoes not amount to deliberate
indifference. There is no inchtion from the record that @f Counts had notice that the
policies, training procedures or supervision were inadequate and likely to result in a
constitutional violation. Thigase is distiguishable fromWever In that case, the"8Circuit
held the defendant sheriff was put on notice his traininggutares and supervision were
inadequate given the sheriff kneftwo prior suicides in his jail, one of which occurred during
his tenure as sherifid. at 607-08.

b. Failure to Enforce Department Policies and Procedures
Plaintiffs also claim the City of Sullivan wakliberately indifferent to Palmer’s rights in

that they failed to enforce policies and prbaees for suicide prevention including policies and
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procedures for prisoner in-take, confiscatiordahgerous items from igoners and monitoring

of prisoners; failed to enforce the policies through discipline; and caused, permitted and allowed
a custom and practice of continued deviatiomsnfipolice department policies and procedures.
This failure to enforce claim can be analyzedadsilure to supervise. A claim for failure to
supervise requires the same analgs$ia claim of failure to trainLiebe v. Norton157 F.3d 574,

579 (8" Cir. 1998). “First a supervisor cannot beld vicariously liable under § 1983 for an
employee’s actions. Second...a failure to suigerymay be maintained only if a defendant
demonstrated deliberate indifference orttaathorization of the offensive actsld. As with the

failure to train claim, this claim is govexd by the deliberatedifference standardd.

The City and Chief Counts may be liable un8dr983 if they (1) hathotice of a pattern
of unconstitutional acts committé&y subordinates;” (2) were deliberately indifferent to or
tacitly authorized those acts; and (3) failed teet&sufficient remedial action;” (4) proximately
causing Palmer’s deathl’ivers v. Schenck,00 F.3d 340,355 (8th Ci2012) (internal quotation
marks and citations omitted). To impose supervisory liability, other misconduct must be very
similar to the conduct giving rise to the liabilitid. at 356.

Plaintiffs argue that there is a reasonabfergnce that it was the custom and practice of
the SPD to allow officers to escape discipline Wolations of policis and procedures. In
support of this argument, Plaintiffs note tl@ief Counts testified #t no disciplinary action
would be taken against an officetho violated a procedure or rulé that officer was able to
articulate a reason that was acceptable to himsoparvisor. As an exanglPlaintiffs point to
Chief Counts’ failure to disclme officers Rohrer and Hinsdior violating department policy
that mandated removal of ligatures, when tHayed to remove the string from Palmer’s

sweatshirt before putting her in a cell.
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To succeed on this claim, Plaintiffs must show there was armpaifeChief Counts
allowing unconstitutional acts to be committed lig subordinates; that he tacitly authorized
those acts; that he failed to take remedial action and the acts cause Palmer’'s death. However,
Plaintiffs have not presented undisputed faessablishing that Chief Counts’ practice of
allowing officers to articulate a reason foiilifeg to follow a policy or procedure allowed
unconstitutional acts to be committed by thosecef. Chief Counts’ decision not to discipline
Officers Rohrer and Hinson following Palmersath does not establish deliberate indifference.

C. Inadequate suicide prevention policies and procedures and
inadequate monitoring system

In their Memorandum in Opposition to f@edants’ Motion forSummary Judgment,
Plaintiffs claim that the City of Sullivan maintained unconstitutional policies, customs and
procedures. Plaintiffs argue thae intake/screening policy whichagts that the Sullivan Police
Department is not equipped to house inmatd® require immediate or sustained medical
attention, fails to require that an inmate be screened for suicide. Defendants’ corrections expert
testified that there should lsereening for anyone who is pétin jail, including questions
about their physical and mental health.

Plaintiffs also contend that the monitorindipes exposed inmates to a safety risk. The
monitoring policies require that a communicati@icer check on prisoners every 10 minutes
by looking at a video monitor, bdlere is no policy, custom @ractice for doing cell checks.
Again, the Plaintiffs provide testimony from tBefendants’ expert who testified that 30 minute
cell checks should be required.

While Plaintiffs have presented evidence that the policies and procedures may be

inadequate, they fail to estalblishat these policieare facially unconstitutional. In addition,
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Plaintiffs fail to cite to any authority to suppaoheir argument that an expert’'s opinion regarding
the adequacy of policies and procedtwastitutes a constitutional violation.

Employing a failure to train analysis, Plaffs’ argument fails. In order to defeat
summary judgment on this issue, the Plaintiffigst show that the City disregarded a known or
obvious consequence of its actioBee Bryan supraWhen city policymakers are on actual or
constructive notice that a particular omissiorthair training program causes city employees to
violate citizens’ constitutional ghts, the city may be deemektliberately indifferent if the
policymakers choose to retain that prograchat 407. Plaintiffs have not demonstrated that the
City had actual or constructive notice that any inadequacy in its policies regarding intake
procedures or monitoring of nmates caused a violation of z#ns’ constitutional rights.
Therefore, Plaintiffs have not established that@ity was deliberately different in choosing to
retain the challenged policies.

d. Inadequatestaffing

Plaintiffs also argue thatehe are disputed issues of faegarding whether the Sullivan
Police Department was adequately staffed. Hf/émere was inadequate staffing, the City did
not have actual or constructive notice that any inadequacy in staffing caused a violation of
constitutional rights. Accordingly, Plaintiffshave not demonstrated that the City acted with
deliberate indifference with gard to the staffing.

Viewing the facts in the light most favoralie the Plaintiffs, ashe non-moving party,
and giving Plaintiffs the benefit @l reasonable inferences which may be drawn from the facts,
the Court finds that there are no genuine issuesaikrial fact to establish that the City of
Sullivan and Chief Counts were deliberately ffedent to a known risk of suicide through a

failure to train or supervise the Defendant Jailé&ter have Plaintiffs eskdished that inadequate
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policies and procedures rose to the levelconstitutional violations. Accordingly, summary
judgment will be entered in favor of the City and Chief Counts on the § 1983 claim.
V. Count II- Wrongful Death Mo. Rev. Stat. § 537.080

Plaintiffs also bring a wrongful death cause of action under Missouri law against
Defendants Don L. Reed, Darrin Nones, Kevin L. Halbert, Jeff Rohrer, Shaun Hinson, David
Roche, George Counts (“Defendant Jailers”) s City of Sullivan. Second Am. Compl. pp.
8-12. Defendants assert thagyhare entitled to summary juahgnt on the wrongful death claim
because (1) Plaintiffs failed to establish the proximate cause of Palmer’s suicide, (2) Defendants
have official immunity from liability, (3Defendants are not liable under the public duty
doctrine, and (4) the City of Sullivan has sovereign immunity from suit. Plaintiffs contest
Defendants’ assertions.

A. DefendantJailers

The Defendant Jailers assert that they am@une from liability inPlaintiffs’ wrongful
death claim under the official immunity and puldiaty doctrines. Furthethe Defendant Jailers
assert that even if they were rasttitled to immunity, Plaintiftannot establish &t their actions
were the proximate cause of Palmer’s death.

1. Official Immunity °

Under Missouri law, “public officials exeising discretionary dies, as opposed to
ministerial duties, are entitled to official immtyifrom suit for all discretionary acts unless the
officials acted in bad faith or with malice, which ordinarily requires actual intent to cause

injury.” Austell v. Sprenger690 F.3d 929, 938 (8th Cir. 2012) (internal quotations omitted).

® The Court notes that Defendants’ Motion for Summadgthent only addresses official immunity for Defendants
Reed, Jones, Halbert, Rohrer, Hinson, and Roche regattk search of Palmer; Defendant Halbert regarding his
video monitoring of Palmer; and Defendant Jones regarding leaving utensils in Palmer’s cell. The Dafehdants
not address any other allegations against the Jailer Defendants in relation to the official irdefengg.

Therefore, these are the only allegatiaddressed by the Court in its analysis.
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“Whether an act can be characterized axrdtionary depends on the degree of reason and
judgment required.”Southers v. City of Farmingtp863 S.W.3d 603, 610 (Mo. 2008).

A discretionary act requires the exercise of reason in the

adaptation of means to aend and discretion in

determining how or whether an act should be done or

course pursued. A ministerifalnction, in contrast, is one

of a clerical nature which public officer is required to

perform upon a given set of facin a prescribed manner,

in obedience to the mandate of legal authority, without

regard to his own judgment or opinion concerning the

propriety of the acto be performed.
Id. “The determination of whether an act isaletionary or ministerial is made on a case-by-
case basis, considering: (1) théuma of the public employee’s duties; (2) the extent to which the
act involves policy making or exase of professional judgment;&(3) the consequences of not
applying official immunity. Id.

a. Search of Palmer

In this case, the City of Sullivan had weit procedures that stated that “[a]ll personal
property (jewelry, belts, shoe laces, etc.) shalltaken from the prisoner and entered on the
inmates, “Jail/Booking Report- SPD-64-A.” [Doc. 11IP- The City’s procdures also state “[a]
thorough and systematic search khalmade of the prisoner.d. Finally, the procedures state
that “[ijtems that may be usdd create a ligature shall be takfrom all prisoner’s [sic] (shoe
laces, etc.)’ld.

“The mere act of inventorying and securingaarestee’s property in a prescribed manner
during booking, is not a protectedsdietionary function in light ofhe lack of policy making or
expertise involved.”Jungerman v. City of Raytp825 S.W.2d 202, 206 (Mo. 199@hrogated
on other grounds by Southe263 S.W.3d at 615, n. 13. The faofsthe case clearly show a

ministerial function. The City’procedures detail ¢hprocedure for booking detainees, including
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the inventory of property, removal of ligaturesgda thorough and systematic search of inmates.
Defendant Jailers argue that ‘tiee extent that a detainee’soperty is hidden, the decision to
conduct a more thorough search for such itemsigflitome of discretion aisnecessarily relies
upon the defendant’'s judgment and experiendd wmates, such as Palmer.” The Court
disagrees. The City's procedures requireharbugh and systematic” sehrof all inmates and
the removal of items that may be considered ddiga It is undisputed that Palmer entered the
jail with a hooded sweatshirtdh contained a string, which @mmon in hooded sweatshirts.
The purpose of conducting a searcldefainees is to find unauthoed items that the detainees
are not allowed to possess and may be hidden on their bodies or clothiigya huge logical
stretch to conclude that “thorough and systematic searchéluding the requirement to remove
ligatures would not require an officer as parthef ministerial duties téook for a string in an
item of clothing known to commonly contain string$herefore, “the police officers enforcing
the search procedure were not exercising judgm@ueditdiscretion and they are not entitled to the
protection offered by of6ial immunity.”
b. Video Monitoring of Palmer
Defendant Halbert contends that he is Etito official immunity regarding Plaintiffs’

claims that he failed to monitor Palmer figleo camera. The City’'s Communication Officer
Training Manual policy regarding vidanonitoring states as follows:

It is a tremendous responsiy for communications to

ensure the safety of the ifoners incarcerated in the

Sullivan Jail. Each one MUST be monitored. There is no

sound from this system. Yaull watch so that a prisoner

does not tie something tine cage or around his neck
attempting to strangle themselves.

¢ “Correctional officials have a legitimate interest, indeed a responsibility, to ensure that jails are not made less
secure by reason of what new detainees may carry irearbtidies. Facility personnel, other inmates, and the new
detainee himself or herself may be in danger if these threats are introduced in the jail poputaiience v.

Board of Chosen Freeholders of County of Burlingtt32 S.Ct. 1510, 1513 (2012).
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[Doc. 120-1] (emphasis in original). The City’s General Orders states “[tlhe monitor’s [sic]
located in the main console,ahbe surveilled by the duty C/@ 10 minute interval’s [sic],
unless circumstances dictated aser watch, (i.e., suicide threascape risk, etc.) and “the
Communications Division shall visually monitorigoner’s [sic] behavior while they are in
custody” [Doc. 119-7]. Halbertontends that it is undisputatiat he checked the monitors
every 10 minutes and he had no information th&hBawas a suicide risk. Moreover, he states
that he did not recognize that she was hanging trarcell, because it appeared to him that she
was just sitting on the stoolithr her back to the camera.

The court disagrees. First, the act of iming the video monitor every ten minutes and
watching to ensure that a prisoner did not d@nething to the cage were ministerial acts.
Halbert had no discretion in performing those actions. Second, there is a genuine issue of
disputed fact regarding whether Halbert checiedPalmer every ten minutes. The string from
the sweatshirt used by Palmerhang herself is clearly visible dhe video tape and it is also
clear that Palmer was not sitting on the stbelcause the empty stool was clearly visible to
Palmer's immediate left. Halbert acknowledges that he was doing other duties at the time of
Palmer’s suicide. Furthermore, Palmer’'s body was left hanging for two hours before being
discovered, despite Halbert allegedly viewing tveelve times during a two hour time period.
Because of these disputed facts, officnaimunity is not appropriate in this casBee Hutson v.
Walker, 688 F.3d 477, 486 (8th Cir. 2012) (official immty appropriate if no genuine issue of
material fact remains). There&rthe Court denies official immity regarding Halbert's actions

in monitoring Palmer via the video monitor.
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C. Utensil in Palmer’s Cell

Next, Defendant Jones contends that he tilehto official immunity regarding leaving
the plastic eating utensils in Palmer’s cell. Plaintiffs allege that Palmer “self-mutilated” her wrist
for forty minutes with the plastic fork that was left in her cell prior to hanging herself. Plaintiffs
rely upon the City’'s General Ordeshich states: “[a]ny tools, culinary items or similar items
brought into the cell block shdile recorded in andut through the ‘officein charge’ of the
holding facilities.” [Doc. 119-7]. Plaintiffs stathat the failure to repve the fork for four
hours violated the policy regarding utensils. Twurt finds that the deteination of when to
remove utensils from a prisoner’s cell is discregicy and Defendant Jones is entitled to official
immunity regarding the failure to remove the plastic fork from Palmer’'s cell. Although the
officers were required to record the delivery amzk-up of utensils, theris no mandated policy
regarding the length of time a us#incould stay in a prisoner'sell. Further, although Reed
testified that leaving a fork in a cell foodr hours would deviate from the policy, he also
testified that there were agutable reasons to deviate from the policy. Because the
determination of when the utensils are to remasealdiscretionary act and there is no evidence
of any bad faith or malice on the part of Jonesc@fimmunity must be applied in this instance.

2. Public Duty Doctrine
Next Defendant Jailers camd that the public duty dogte provides them immunity

from suit’ “The public duty doctrine states that a fitemployee is not civilly liable for the

"It is unclear from Defendants’ Memorandum in Suppf Motion for Summary digment the specific actions

they assert are shielded by the public duty doctrine. Plaintiffs’ Second Amended Comakaatsaveral and
sometimes different allegations against each Defendefendants give a broad statement asserting they are
seeking immunity regarding “Defendants actions with respect to Palmer during the normal course andiseope of
employment on 10/16 and 10/17.” In their Reply Memorandum, Defendants specifically referendartheofai
remove ligatures from Palmer. Therefore, the Coillonly address immunity under the public duty doctrine
based on the failure to remove Palmer’s hooded sweatshirt string.
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breach of a duty owed to the general publither than a particular individual.Southers 263
S.W.3d at 611. “This public duty rule is based the absence of a guto the particular
individual, as contrasted to thetgwwed to the general publicld.

The public duty doctrine does not insulate an employee

from all liability, as he ould still be found liable for

breach of ministerial duties in which an injured party had

a special, direct, and distinctive interest. This exception

exists when injury to a partitar identifiable individual is

reasonably foreseeable as aule of a public employee’s

breach of duty. Whether an individual has such a private

interest depends on the faatf each case, not on broad

pronouncements about the wusual status of relevant

functions. Further, the prettions of tke public duty

doctrine are not intended to be limitless, and just as the

doctrine of official immunitywill not apply to conduct

that is willfully wrong or done with malice or corruption,

the public duty doctrine wilhot apply where defendant

public employees act in bad faith or with malice.
Id. at 611-12 (citingJungerman 925 S.W.2d at 205). “The plb duty doctrire is not an
affirmative defense, but rather delineatesldual duty the defendant plic employee owes the
plaintiff.” 1d. at 612. “The applicaliiyy of the public duty doctrine negates the duty element
required to prove negligence, suittere can be no cause of actfon injuries sustained as the
result of an alleged breach of pubdiaty to the community as a wholeSouthers263 S.W.3d
at 612.

In this case, the Defendaddilers assert thdhey are entitled to immunity under the
public duty doctrine as they ditbt owe a particular duty to Paer, because she never exhibited
an obvious risk of suicide, none of the Defendaats the string in her smatshirt, and the risk
that she would commit suicide was not reasonfdilgseeable. Missouri courts have found that

the practice of removing pensal belongings has several pldusipolicy rationales including

preventing the prisoner from harming himsetidaothers and keeping @ose account of the
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prisoner’s property.Cooper v. Planthold857 S.w.2d 477, 480 (Mo. Ct. App. 1993) (policy to
remove all personal property was not promulgabeprotect particular gividuals and no special

duty to remove suspenders from prisoner water hung himself). Platiffs assert that
Defendants owed a special datyPalmer to remove dangerous items from her person, because
there was a substantial risk that Palmer would harm herself, which was reasonably foreseeable as
a result of the Defendé#s’ policy violations.

The Court will deny immunity undehe public duty doctrine in this case. Plaintiffs have
introduced sufficient evidence that a reasonablenught find that the risk of suicide by Palmer
was reasonably foreseeable as a result of the Defendants’ failure to follow the policies regarding
thorough and systematic searched #re removal of ligatures cadsring Palmer’'s demeanor at
the time of arrest and admonitions to viaber and provide her with her medicine.

3. Causation

“Missouri’s causation standard in a wrongfelth case is that the decedent’s death was a
‘direct result’ of a defendant’s negligenceKivland v. Columbia Orthopaedic Group, LLB31
S.W.3d 299, 309 (Mo. 2011). “Bmfe a jury can decide caudige, a plaintiff must offer
evidence that the court detanes would establish that thdefendant's negligence was the
proximate cause of the decedent’s deatld.” “If this evidence is not offered or is insufficient,
the plaintiff has not made a submissible cadéel.” Proximate cause is a question for the court.
Id. “A plaintiff can show that the defendantregligence was the proximate cause of the
decedent’s suicide by presenting evidence that decedent’'s suicide was the natural and
probable consequence of the injury héesed at the hands dfie defendant.”ld. “Unless this
evidence-which may require expert witnesstiteony-is presented, thsuicide would be an

intervening cause and the claim would not be submitted to the jud.”at 309-310. “If,
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however, the plaintiff presents evidence that the suicide resulted from the injury, the claim then
can be submitted to the jury to decide as a questi fact, whether the sude is a direct result
of the defendant’s negligencéd. at 310.

The Court finds that Plaintiffs have ntbie standard for submitting its wrongful death
claim in Count Il to the jury. In a previouzrder on this date, the Court denied in part
Defendants’ Motion to Exclude drStrike Proffered Testimony éflaintiffs’ Proposed Expert,
Jeffrey Eiser. In accordanceitivthat Order, the Court findthat Dr. Eiser’s testimony will
assist the jury in determining whether Palmer’'s ldeas a direct result caed by the injury that
she allegedly suffered due to Defendants’ neglige. Dr. Eiser’s testimony is admissible on the
issue of causation, which is genuissue of material fact thatill be determined by a jurySee
Kivland, 331 S.W.3d at 313-314.

B. City of Sullivan

The City of Sullivan asserts that it is immune from suit pursuant to the sovereign
immunity doctrine. Plaintiffs assert thatethCity is not entitled to sovereign immunity
protection, because the video monitoring systemm avadangerous condition,” which destroys its
sovereign immunity protection. “Sovereign immurfitym tort liability exists except when such
immunity is specifically waived, and this lawsuit does not fall within any such waivers.”
Coleman v. City of Pagedald:06-CV-1376 ERW, 2008 WL 1618%t *9 (E.D. Mo. Jan. 15,
2008). The parties do not dispute that the Gftullivan is a public entity as defined by Mo.
Rev. Stat. § 537.600.

A public entity waives immunity under 8 537.60Qh& injury complained of arises from
the negligent operath of a motor vehicle or a dgerous condition of propertyState ex rel.

Board of Trustees of City of Nartkansas Memorial Hosp. v. Russdé#3 S.W.2d 353, 358
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(Mo. 1992). To benefit from the statutory waiver [regarding dangeronditions] set out in
8 537.600.1(2), [Plaintiffs are] required to prowur elements: (1) thahe property was in
dangerous condition at the time of the injury) (Bat the injury directly resulted from the
dangerous condition- that is, that the dangeommlition was the proximate cause of the injury,
(3) that the dangerous condition created a rea$priaieseeable risk of harm of the kind of
injury that was incurred; an@) that a public entity had actuar constructive notice of the
dangerous condition in sufficient time prior tcetmjury to have taken measures to protect
against the dangerous conditioHensley v. Jackson Count27 S.W.3d 491, 496 (Mo. 2007)
(internal citations omitted); Mo. Rev. Stat587.600.1(2). Based on the facts in the light most
favorable to the Plaintiffs, th€ourt finds that Plaintiffs cann@rrove a dangerous condition of
property. As an initial matter, Plaintiffs hamet shown that the videmonitoring system was a
dangerous condition. The video monitoring systeas operating that day, because it recorded
Palmer for hours, including when she committed seicith their Statemertf Facts, Plaintiffs
repeatedly state that Halbert failed to obsdtaémer using the video monitoring system. (PIs.’
S. Facts 11 55, 79, 88). Failuredioserve the video monitor does not make the system defective
or a dangerous condition. Therefore, the demgge condition exception to sovereign immunity
does not apply in this case.

Finally, a public entity can waive sovereignnimnity to the extendf coverage received
for liability insurance. Mo. Rev. Stat.37.610.1 “[W]here the insurance policy includes a
disclaimer concerning the waiver of sougre immunity, it has not been waived under
§ 537.610.1.” Conway v. St. Louis Count54 S.W.3d 159, 167 (Mo. Ct. App. 2008).
Although the City of Sullivan has purchasediasurance policy, it has not waived sovereign

immunity. The City submitted its policy prowisis, which specifically state that “[t]his
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insurance does not include coverage for anyliigtor suit for damages which is barred by the
doctrines of sovereign immunity or governnanimmunity, as set forth in Chapter 537.600
R.S.M.O. et seq.” Missouri courts freqtignuphold similar non-waiver provisions in public
entity insurance contractsSee e.g., RusseB43 S.W.2d at 360 (sovége immunity provision
does not constitute a waivef immunity under 8 537.6108onway 254 S.W.3d. at 167 (same).
Therefore, the City of Sullivan has not waivesisbvereign immunity and entitled to summary
judgment regarding Count Il of PHiffs’ Second Amended Complaint.
VI.  Conclusion

For the foregoing reasons, the Court vglant summary judgment in favor of all
Defendants regarding Count | of PlaintiffSecond Amended Complaint based on qualified
immunity. The Court will grant summary judgment in favor of the City of Sullivan regarding
Count Il of Plaintiffs’ Second Amended Complaimased on sovereign immunity. The Court
will grant summary judgment ifavor of Defendant Darrin M.ahes regarding Count Il related
to the failure to remove plastic utensils from Palmer’s cell based on official immunity. The
Court will deny summary judgment regarding Colliats to Defendants Don Reed, Darrin Jones,
Kevin Halbert, Jeff Rohrer, ShawHinson, and David Roche regarglithe failure to remove the
drawstring from Palmer’s hooded sweatshirhe Court will deny summary judgment regarding
Count Il as to Defendant Kevin Halbert's faguto monitor Palmer via the jail's video
monitoring system. The Court will deny Datiants’ motion for summary judgment regarding
causation in Count Il. Therefore, this case withceed to trial on the claims outlined above as
well as the claims not addressed inféelants’ motion fosummary judgment.

Accordingly,
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IT IS HEREBY ORDERED that Defendants’ Motion for Summary Judgment is
GRANTED in part and DENIED in part . [Doc. 84].

IT IS FURTHER ORDERED that summary judgment GRANTED in favor of all
Defendants on Count | of Plaifif’ Second Amended Complaint.

IT IS FURTHER ORDERED that summary judgment iISRANTED in favor of
Defendant Darrin M. Jones regarding Count IPtdintiff's Second Amended Complaint related
to the failure to remove plastutensils from Palmer’s cell.

IT IS FURTHER ORDERED that summary judgment GRANTED in favor of the
City of Sullivan regardig Count Il of Plaintiff'sSecond Amended Complaint.

IT IS FURTHER ORDERED that summary judgment BENIED regarding all other
matters presented in Defendant®tion for summary judgment.

IT IS FURTHER ORDERED that Plaintiffs’ Motion for leave of Court for Permission
to Supplement the Record on Summary Judgment in Light of Newly Discovered Evidence
Pursuant to Rule 60(b) BENIED as untimely. [Doc. 168]

A separate Judgment will accoany this Memorandum and Order.

Dated this 9th day of January 2013.

/s/ NannetteBaker
NANNETTE A. BAKER
UNITED STATES MAGISTRATE JUDGE
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