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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

DEBORA D. TANNER, et al., )
Plaintiffs, ))
V. )) Case No. 4:11-CV-1361 NAB
CITY OF SULLIVAN, et al., ))
Defendants. ))

MEMORANDUM AND ORDER *

This matter is before the Court on DefemidaKevin L. Halbert, Shaun Hinson, Darrin
M. Jones, Don L. Reed, and Jeff Rohrer’'s Ruldv&@ion for Judgment as a Matter of Law or in
the Alternative Rule 59 Motion for Rattitur or New Trial. [Doc. 213].
l. Procedural Background

Debora Tanner, Danny Palmer and C.B.dnd through next friend Debora Tanner
(collectively, “Plaintiffs”) biought this action individually, ral on behalf of Karen Palmer,
deceased. In their Second Amended Complaint, Btifs alleged that Defendants violated
Karen Palmer’s constitutionalgfts during her confinement atetfsullivan Police Department
Jail in Count I. Plaintiffs also brought Missoatate law wrongful death causes of action against
the City of Sullivan as well as Defendantso@ge Counts, Don Reed, Darrin Jones, Kevin

Halbert, Jeff Rohrer, Sha Hinson, and David Roché their individual and official capacities

L All matters are pending before the undersigneiledrStates Magistrate Judge, with consent of
the parties, pursuant to 28 U.S.C. § 636(c).

2 Debora Tanner and Danny Palmer are the biological parents of Karen Palmer, C.B. is a minor
and the biological daughter of Karen Palmer.

% David Roche died while this matter was pendifitnis Court granted Plaintiffs’ motion to
substitute Doyla Roche on the individual capaciaims. George Counts was substituted for David
Roche on the official capacity claims.

Dockets.Justia.com


http://dockets.justia.com/docket/missouri/moedce/4:2011cv01361/115233/
http://docs.justia.com/cases/federal/district-courts/missouri/moedce/4:2011cv01361/115233/233/
http://dockets.justia.com/

in Count Il. On January 9, 2013, the Court ¢gednin part and denieth part Defendants’
Motion for Summary Judgment[Doc. 172]. The Court grantegidgment in favor of all
Defendants on Plaintiff's consttianal rights claim in Count linder 42 U.S.C. § 1983; in favor
of Defendant Jones regarding failure to remelastic utensils from Palmer’s cell regarding
Count Il; and in favor of Defendaftity of Sullivan regarding @unt Il. The Court then granted
Plaintiffs’ Motion to Dismiss Defendant Dal Roche without prejudice. [Doc. 190].

A jury trial was held on the remaining wrongfigath claims. At trial, the Court entered
a directed verdict in favor afefendant Counts on all claims and Defendant Jones regarding
aggravating circumstances damages. The jumyred a verdict in favor of Plaintiffs on the
remaining counts on January 18, 2013. [Doc. 198je jury awarded Plaintiffs $1,300,000.00
in actual damages; $250,000.00 in aggravatingunistances damages against Defendant Jeff
Rohrer; $150,000.00 in aggravating circumstandasmages against Defendant Don Reed;
$150,000.00 in aggravating circumstances damaagainst Defendant Shaun Hinson; and
$1,000,000.00 in aggravating circumstances damaagainst Defendant Kevin Halbert.
Defendants then filed a Rule 50 Mm for Judgment as a Matter of Law or in the Alternative
Rule 59 Motion for Remittitur or New Trial. [Doc. 216].

Il. Factual Background

The testimony at trial most favorablette jury’s verdict is as follows:

On the morning of October 16, 2009, Jeff Rotokthe Sullivan Police Department was
dispatched to the residence of Christina Smitdtaoise of a report of agscription pill theft.
Upon his arrival, Smith reported to Rohrer tadiemale named “Karen” came to her house that
morning to pay off a debt. Smith stated tdating the visit from Karen, Smith went to the

bathroom and when she returned Karen was gsn&ell as Smith’s medication. Smith alleged



that Karen was the only other person in the remidg¢hat morning. Smith gave Rohrer Karen’s
boyfriend’s name, the area where he lived, and arigg¢isnr of his vehicle. Rohrer went to the
area indicated by Smith and located the afemmoned vehicle and the license plate was
registered to the person nant®dSmith as Karen’s boyfriend.

Rohrer went to the residence indicated amrgistration. The sedence was owned by
Donna Baker, Karen’s boyfriendieother. Rohrer spoke with Ken Palmer and told her about
the accusations against her. He asked her to Immaedt the police depamient later to discuss it
with him. Palmer agreed to do the police station. Rohrereth returned to Smith’s home to
pick up Smith’s written statement. After receivig statement, Rohrer called dispatch to run a
check on Palmer’s name and was told that she had an outstanding warrant in the City of Sullivan
for failure to appear in court. Rohrer then re@d to Palmer’'s home, informed her of the active
warrant, and placed her under arregit the time of her ars#, Palmer was wearing a pink
hooded sweatshirt.

Rohrer began the process of booking Palmeshr& testified that he checked Palmer’s
pockets and performed a full cusikaidsearch of her, including ¢hpockets of the sweatshirt.
Rohrer testified that he does not remembercking the hood of Palmer’s sweatshirt and he did
not see a string hanging down from the hood of helasshirt. Rohrer and David Roche, also of
the Sullivan Police Department, then interroga®almer regarding the missing drugs. During
the interrogation, Palmer wasyorg and admitted that she todke prescription drugs from
Smith’s residence. Palmer also wrote a statement confessing to stealing the pills. In the
statement, she indicated that she was scdRethrer took a booking photograph of Palmer. Don

Reed, of the Sullivan Police Department, retrieved a ring from Palmer.



After the interrogation ended, Rohrer and Rtk Palmer from the police station to her
home to retrieve the prescription drugs. Onwiag to her home, the officers stopped at an area
where Palmer had stated she had thrown theebibt#it contained the ulys she had taken from
Smith. At her home, Palmer gave the officer wallet containing the stolen drugs-generic
Percocet. Palmer also retrieved her own prescription medication. Donna Baker, who was at
home, told the police officers that they shouldchakaren very carefully, because she was very
concerned about Palmer’s state of mind @&y concerned abobier being depressed.

After a return to the station, Reedntinued the process of booking Palmer. He
guestioned Palmer about her neadlicondition and treatment. Palmer informed Reed that she
had asthma, had previously been treateddfoig addiction, and was taking the prescription
medications Effexor, Seroquel and Celexa. Resitifitel that he did not search Palmer and did
not recall whether Palmer’s swehirt had a hood or a string.

Shaun Hinson, of the Sullivan Police Dep#ent, completed the booking process.
Hinson testified that Rohrer agkéim to give Palmer a phone cald to fingerprint her. He
stated that Palmer called her mother and askedhbther to bond her out of jail. According to
Hinson, Palmer’s mother would not post bond anidnBacried for a few minutes. Hinson then
placed Palmer into a cebut did not search her.

The jail monitored Palmer’s cell through video monitoring system. The video
monitoring system allowed a person monitoringdéls to see views of one, four, six, eight, ten,
or twelve images at once on a 17 inch scre@he images can be enlarged, however, as the
image is enlarged it becomes blurry. A smaller image gives a clearer picture.

On October 1%, Darrin Jones, of the Sullivan Re Department, testified that he

brought Palmer breakfast at around 7:50 a.m.gawé her medicine. Jones did not remember



what Palmer was wearing, nor did he notice #ieg had a string in the hood of her sweatshirt.
At approximately 10:16 a.m., Palmer took 8teng out of the hood on her sweatshirt and hung
herself from the cell door. Palmer died shottiereafter. Palmer’s body hung for two hours.
At the time that Palmer committed suicidghief Communications Officer Kevin Halbert was
responsible for monitoring the detae’s cells via the video monriag system. Halbert did not
see Palmer commit suicide and stated thathbeght she was sitting on the stool motionless.
Halbert testified he was busy with other duties,that he looked at the monitor of Palmer’s cell
every 10 minutes. He did naéhink that it was unusual th&almer would sit on a stool
motionless for two hours. Halbedstified there is nbing that can be dorte prevent someone
from committing suicide.

Sometime around noon Jones returned to thetaddting Palmer lunch. He yelled into
Palmer’s cell to ask if she was “decent,” as hewittl all female detainees. When Jones walked
into Palmer’s cell, he sawer body hanging against the Icdbor. He shook her arm and
observed that she was already daad then immediately calledrfassistance. Reed responded
to his call for assistance and cut Palmer’s bdolyn and they both lowered Palmer’s body to the
ground. Halbert then called for an ambulandgone of the defendanteceived discipline
regarding Palmer’s suicide.

lll.  Standard of Review

Federal Rule of Civil Procedure 50(b) statest when deciding a renewed judgment as a
matter of law (JMOL) motion, the court may: (A)ow judgment on the verdict, if the jury
returned a verdict; (2) order a nénal; or (3) direct tle entry of judgment as a matter of law. A
pre-verdict JMOL motion at the close of all evidence is a prerequisite to filing a renewed JMOL

motion under Rule 50(b)Naturopathic Laboratories Inter, Inc. v. Dermal Research



Laboratories, Inc. 415 F. Supp. 1007, 1010 (W. D. Mo. 2006). In the matter of a renewed
JMOL, a court “must affirm the jury’s verdict ‘wgs, in viewing the evidence in the light most
favorable to the prevailing partjthe court] concludes that easonable jury could not have
found for that party.”’Hite v. Vermeer Mfg. Cp446 F.3d 858, 865 (8t@ir. 2006) (quoting
EEOC v. Kohler C9.335 F.3d 766, 772 (8th Cir. 2003)).dditionally, the courconsiders all
evidence in the record wbut weighing credibility, and nkas reasonable inferences and
resolves conflicts in favor of the non-moving pa®¢ghooley v. Orkin Extermination, Co., Inc.
502 F.3d 759, 764 (8th Cir. 2007\ JMOL is proper only if the adence viewed according to
these standards would not permit reasonable jumdiffer in the conclusions that could be
drawn.Employers Mut. Cas. Co. v. Collins & Aikman Floorcoverings,, 1422 F.3d 776, 779
(8th Cir. 2005).
IV.  Discussion

A. PUBLIC DUTY DOCTRINE

Defendants Rohrer, Reed, Jones, Hinson artdertaargue that they are shielded from
personal liability by the public duty doctrine. féedants maintain that the policies requiring
the removal of ligatures were multi-directedhdatherefore the duty of care was owed to the
general public rather than to Karen Palmérhe plaintiffs contend that Defendants are not
entitled to protection of the publduty doctrine because the injury to Palmer was reasonably
foreseeable.

The Missouri Supreme Court first mmized the publicduty doctrine inParker v.
Sherman 456 S.W.2d 577 (Mo. 1970). A taxpayer agipd the dismissal of his action for
damages against a sheriff for an alleged bre&dities to prevent gambling at a county fhdr.

The Court held that even if the county sfiekhew or could have found out that the gaming



statute was being violated kpersons conducting games of chance at the county fair and the
sheriff could have found people umde/enty-one participating isuch games, plaintiff who had
substantial investments in theunty would not be entitled t@cover from the sheriff for actual
and punitive damages on basis that the sheriffioagbrohibited operation of games or arrested
those operating them, thereby immeasurdidyming the moral tone of the communitg.
Affirming the dismissal, the Court statéfdt, is an undisputed principl of the common law, that
for a breach of a public duty, an officer mnishable by indictménbut where he acts
ministerially, and is bound to render certain services to individuals, for a compensation in fees or
salary, he is liable for acts of misfeasanceamn-feasance to the pamyho is injured by them.”
Id. at 579-80. The Court added that, “the keephghe peace is a duty a sheriff owes to the
general public but a breach thereof is not aetide by a citizen who has shown no particular
individual right violaed by such failure.Id. at 580.

The doctrine was next applied $herill v. Wilson653 S.W.2d 66 (M0.1983). I8herill,
the plaintiff's son was killed by a man who hlaglen involuntarily committed to a state mental
institution.Id. The plaintiff alleged that the defendarits;luding the superintendent and director
of the mental institution as well as the dhad the medical staff md a doctor were grossly
negligent in releasing the fi@nt on a two day pasdd. at 662. The question was whether the
physicians who were treating a mentally ill patient owed a duty to the general public in deciding
which patients should be ezlsed on pass, giving rise tociil action by a member of the
general public for negligerexercise of judgmentd. at 664. The Court helthat the treating
physicians did not owe duties the public generallywhich would support tort liability for

negligence.ld. It stated that, while there are numergitsations in which a public officer may



be held liable for breach of a duty owed to an individual, this decision deals only with tort
liability arising outof duties owed to the public at largksl.

The doctrine was also applied @ooper v. Planthold In that case, a police booking
officer was sued after the plaintiffs sonedi in a jail cell after hanging himself by his
suspenders. 857 S.W.2d 477qMpp. 1993). The Missouri Count Appeals upheld the grant
of summary judgment in favor of the defendantooper 857 S.W.2d at 480. The court
mentions the public duty doctrine, and then aredythe special duty exception to the public duty
doctrine, stating “appellant has failed to demstrate that a special duty was owed to the
deceased and not to othersld. at 479-80. It goes oto say that the préice of removing
personal belongings has several plausible policy ration#desit 480. Because the court found
that the policy was multi-directed,was meant to protect all in stody, not simply the particular
prisoner. Id. It also stated that the “maintenance dégail cells is a dyt the police department
owes to the public at large and nota particular individual.”ld. The court also noted that there
was no evidence the order was promulgated tsopelly protect partidar individuals. Id.

In Jungerman v. Raytowthe Missouri Supreme Court sdtthat undethe public duty
doctrine, a public employee is not civilly liableven for a breach of a ministerial duty—if that
duty is owed to the general public rather thara particular indiidual. 925 S.W.2d 202, 205
(Mo.banc 1996). Inlungerman the plaintiff appealed from judgment notwithstanding the
verdict negating a jury’finding that the City of Raytomwnegligently lost his watchld. at 204.
Jungerman had been arrested, and the arrestiltgr took his persa property, including a
gold Rolex watch when he was bookettl. The City claimed that the public duty doctrine

shielded it from liability. Id.



In its analysis of the appation of the public duty doatre, the Court found that under
the facts of the case, the actmfentorying and securing an ar@sts property was a ministerial
act. Id. at 206. It noted that the departmenttaining manual, general ordinances and
regulations detail the proceds for booking arrestees, includitige inventory and protection of
property. Id. Next, the Court determined “whetheettuty was owed to ¢hgeneral public or
whether it was a special, direct andtidist duty owed to Jungerman individuallyd. The Court
found that the primary purpose of the inventory polgcto account for aarrestee’s property in
order that all lawful progrty not kept as evidendg returned upon releasiel. After examining
the particular policies at issue, the Cowonrid, “Jungerman unquestionably had a special, direct,
and distinct interest in thproper handling of his personptoperty by the Raytown police
department. Clearly, injury to him as a distjndentifiable individualwas foreseeable from a
breach of the duty to inventory and secure his wattdh.”

The Missouri Supreme Court extensively discussed the public duty docti$wiihers
v. City of Farmington263 S.W.3d 603 (Mo.banc 2008t stated that thpublic duty doctrine is
not an affirmative defense, but rather dddites the legal duty the defendant public employee
owes the plaintiff.ld. at 612. The applicability of the blic duty doctrine negates the duty
element required to prove negligence, such thate can be no cause of action for injuries
sustained as the result of an alleged brezfchublic duty to the community as a whold.
Distinguishing the public duty doctrine from the ttowe of official imnunity, the Court stated
“Application of the public duty dodhe leaves the platiff unable to prove all the elements of
his claim for negligence, whereas applicatiothef doctrine of official immunity merely impacts

liability but does not desty the underlying tortid.



The issue before this court is whether Karen Palmer’'s death resulted from a breach of
duty owed to her specifically bthe defendant officers or whethker death resulted from a
breach of duty owed to the public at large. In other words, whether the injury to Palmer as a
distinct, identifiable individual was foreseeablerfr a breach of duty to search her and remove
the ligature from her sweatshirt.

The court must examine the Sullivan Police Department policies in place at the time of
Palmer’s death and determine the primary purpose of the polfsess.Jungermar®25 S.W. 2d
at 206 (while inventorying pragty may serve public purposes’'s primary purpose is to
account for arrestee’s property in order thataMful property is returned upon release). The
relevant policies in place #he Sullivan PD involved the inm&ory of prisoner’s property and
prevention of death, suicide or homicide.

The Inventory of Property policy provided: HNApersonal propertyjewelry, belts, shoe
laces, etc.) shall be taken from the prisoner and entered on the inmates’ Jail/Booking Report-
SPD-64A. Property shall be placed in a Prisa&grsonal Property Bin that corresponds with

]

the inmates cell location.” The Death, Suicidel &lomicide policy providd in part: “...Items
that may be used to create a ligature shataken from all prisoner’s (shoe laces, etc.)”

The defendant officers testified that themderstood both of & policies and they
admitted they violated the policies becausestiieig from Palmer’'s hooded sweatshirt was not
found. Defendant Rohrer also admitted thatfdiked to conduct a search of the sweatshirt’'s
hood. The officers testified that the policies wier@lace for Palmer’s protection as well as for
the safety of the officers.

Defendants argue that the Sullivan Policeo@&nent’s Inventory of Property policy is

similar to the policy in CoopeiThey contend that the polidyas a multi-directional purpose
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designed to prevent inmates froemtering the jail with items that could be used to harm
themselves, other inmates and police officefiherefore, the policy is meant to protect the
public rather than Palmer as an individual.e @ourt agrees. The Inventory of Property policy
serves several plausible purposes, among themyéntory and safeguard inmates’ property as
well as to insure the safety of inmates and officers.

Defendants also claim they are shieldemin personal liability under the public duty
doctrine because the Death, Suicide and Homipidecy is designed to benefit inmates and
police officers. Therefore, they argue, it isamulti-directed. The Death, Suicide and Homicide
policy states that items that may be used to create a ligature shall be taken from all prisoners. In
their Brief, Defendants claim that Halbert testfithat this policy applied only to dispatchers
who are monitoring inmates, however, at tri@réhwas no such testimony. In addition, Rohrer,
Reed, Hinson and Halbert testified that theyevaware of the Death, Suicide and Homicide
policy and its purpose.

The evidence at trial established that suicide is a concern at the Sullivan jail. There was
testimony that there had been several attemptediesiover the years at the jail. The defendant
officers all testified that theynderstood that one of the reaséorsthe ligature removal policy is
the prevention of suicidedn addition, the inmates were housedn area of th jail where they
are monitored by a camera rather than beigmlegly visited by officers. The testimony and
evidence in this case establishes that thmay purpose of the Death, Suicide and Homicide
policy is to remove ligatures tprevent suicides. This qaose was recognized in the SPD’s
Communications Officer Training Manual which states: “You will watch so that a prisoner does

not tie something to the cage or aroundnaisk attempting to strangle themselves.”
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Furthermore, the injury to Palmer was faesable, because the evidence in the light most
favorable to the verdict establishes that Palwes upset and crying during the questioning after
she was arrested. In additidbpnna Baker expressed concefmout Palmer’'s state of mind,
telling the arresting officers that Palmer shliblde carefully watched. Despite having that
information, the officers left Palmer alone for heurPalmer therefore taa special, direct and
distinct interest in having the string of her hooded sweatshirt remadngoly to her as a distinct,
identifiable individual was feeseeable from a breach of tbaty to properly search her and
remove the ligature. Defendants, therefore ateshiglded from personal liability by the public
duty doctrine.

B. CAUSATION

Defendants maintain that Plaintiffs failed to present evidence that Defendants caused or
directly contributed to cause Palmer’s suicide. Defendants relKioland v. Columbia
Orthopedic Group 331 S.W.3d 299, 302 (Mo banc. 2011) foe proposition that in order to
prove causation there must be evidence that éabuffered an injury at the hands of the
defendants and that there mim&t medical expert testimony ®&stablish a causal connection
between some injury attributable to Defenidathat caused Palmer to kill herself.

In Kivland, the plaintiff committed suicide aftering paralyzed during an operation. He
suffered intense pain in the paralyzed regamal efforts to alleviate the pain faileldl. The
plaintiff filed a medical malpractice suit agdintee surgeon and after filing suit, he committed
suicide. His family amended his suit taelimde a wrongful death &im for the suicide.ld. The
decedent's surgeon moved for partial summary judgment on the action's claims for wrongful
death and lost chance of recoyeasserting that the decedsnsuicide was an independent

intervening act, and that, as a matter of law,stimgeon legally could ndite responsible for the
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decedent's deathld. at 303— 04 As to the wrongful death ain, the Court rejected the
surgeon's request to make a general exception to the causation standard when the death is by
suicide, and instead held that plaintiffs canw that a defendant's glegence was the proximate

cause of the decedent's suiciole presenting evidence thatetlsuicide was the “natural and
probable consequence” of the injury the decedent suffered at the hands of the defieh@dnt.

309.

Defendants claim thativland requires testimony from a medily qualified expert to
establish a medical or psychological explanation for why Palmer committed sulidand,
however, does not set forth such a requirement.Kitand, the Court stated that to show
causation in a wrongful death case, a plaintifistnrehow that the negligence of the defendant
directly caused, or directlyoatributed to cause the deattd. at 306. The Court then rejected
the argument that for a decedent to commit suiciddeesponse to an irresistible impulse, the
decedent must have been suffering from a diagnosadal disorder or mental iliness of some
sort. 1d. at 308.

Stating that the causation standard in Miss in a wrongful death case is that the
decedent’s death was a “direct result” of a ddét’'s negligence, the Court opined that “the
better rule is to focus on whitissouri cases actually requiredwrongful death cases: whether
the decedent’s death was a direct result of defendant’s negligddcat’309. The Court added
that proximate cause—which is a question for the court—is established by evidence that the
injury or death suffered was the natural andbgible consequence of defendant’s conduit.
The Court also stated that this evidemeay require expert testimonfyno direct evidence is

available. Id.
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Contrary to Defendants’ contentiorisiviand does not require mezhil expert testimony
to establish proximate causation. During tridlaintiffs presented $ficient evidence from
which a jury could believe that, had the strivgen removed from Palmer’'s hooded sweatshirt,
Palmer's death would have been preventedikewise, the Plaintiffs presented sufficient
evidence from which a jury could believe thaPdlmer had been properly monitored, her death
would have been prevented. Proximate cawss therefore established in this case.
Defendants also claim that the testimony of Rith& expert Jeff Eiser was improper because he
was not qualified to express an opinion explaining why Palmer committed suicide. Again, the
defendants rely on thigivland decision to suggest that a dneal or psychological opinion was
necessary to explain Palmer’'s mental status. As discssped medical expert testimony was
not necessary in order for Plaintiffs to establish proximate caus&®iea Kivland Defendants’
motion for judgment as a matter of law oe tesue of causation tserefore, denied.

C. AGGRAVATING CIRCUMSTANCES

Defendants seek judgment as a matter ofdavthe issue of aggravating circumstances
damages. They argue that the evidence wasuifitient to warrant submission of aggravating
circumstances damages to the jury. Defendamtead that because this court entered summary
judgment against Plaintiffs on the claim und& U.S.C. 8§ 1983, there is no evidence of
Defendants’ complete indifference to Palmer’s safety.

Section 537.090 R.S.Mo providesat the jury may considdne following in a wrongful
death action: “The mitigating or aggravegi circumstances attending the death may be
considered by the trier of thadts, but damages for grief and bereavement by reason of the death

shall not be recoverable.” In Missouri, aggravating circumstances damages are to be treated as
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punitive damagesBennett v. Owens-Corning Fiberglas Cqri896 S.W.2d 464 (Mo. banc
1995).

To support a claim for damages for aggravgaiircumstances, there must be clear and
convincing evidence in support of the claiRodriguez v. Suzuki Motor Cor@36 S.W.2d 104,
110 (Mo. banc 1996). Specifically, evidence mumsivg that the defendant either knew or had
reason to know that there was a high degrepraolbability that the defendant's conduct would
result in injury. Hoover's Dairy, 700 S.W.2d at 436. The defendant's conduct must be
tantamount to intentional wrongdoing where thatural and probable consequence of the
conduct is injury. Id. at 435. With such a showing, aapitiff can recover for aggravating
circumstances based upon the defendant's comptitierence to or conscious disregard for the
safety of othersAlack v. Vic Tanny Int'923 S.W.2d 330, 338-39 (Mo. banc 1996).

“Conscious disregard or corgte indifference’ includesitsiations where the person
doing the act or failing to act must bmonscious from the knowledge of surrounding
circumstances and existing conditions, thdthaaugh lacking specific tent to injure, the
person's conduct or failure to act willtagally or probably result in injury.Smith,275 S.W.3d
at 813. Submission of aggravating circumstanseproper when the defendant could have
reasonably been charged with knowledge of a patigntiangerous situation but failed to act to
prevent or reduce the dangeBlum v. Airport Terminal Services, In@62 S.W.2d 67, 73 (Mo.
App. 1988).

In the Memorandum and Order granting sumymadgment to Defendants on the § 1983
claim, this court determinedahthere was no evidence of delite indifference to a known risk
of suicide. As this court stated in the order, to prevail on a deliberate indifference claim,

Plaintiffs must first show actuihowledge of a suicide risk arlden once an official knows of a
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risk, the official must take reasonable measuredbste the risk. In the record before the court at
the summary judgment phase, this court foundRtadiner’s suicide risk was not obvious. Since
plaintiffs failed to establish actual knowledgeisthourt found the defendants were entitled to
gualified immunity on the 8§ 1983 claims.

The standard for deliberate indifference differs from the standard for submitting a claim
for aggravating circumstances damages in a wrdngfath case. As stated above, submission of
aggravating circumstances is proper when “a defenctzuld have reasonably been charged with
knowledge of a potentially dangerous situationfaiéd to act to prevent or reduce the danger.

In this case, Defendants could have reaslynbaeen charged with the knowledge that
failing to search for, and remove a string ie tiood of a sweatshirt & potentially dangerous
situation. The officers testified that they urateod that one of the purposes of the policies
requiring that inmates be searched and ligatuessoved was to prevent suicides. Rohrer
testified that he violated the lpge department policies when he failed to search for the string in
the sweatshirt’'s hood. Reed testified that he knew that he did not search her hood, that he
violated police department policies, and that atioin of the policies ledo Palmer's death.
Hinson also testified thdte placed Palmer in the celltihout removing the string in the hooded
sweatshirt, thereby violating poé department policies. Jonesttiged that he did not know if
the hood of her sweatshirt had a string, butkkhew the items that should be removed from
detainees and if he saw someane cell with an item that shallnot be in there, it was his
responsibility to take it.

Regarding the aggravating circumstances dpmwawarded against Halbert, he could be
charged with the knowledge that failing toomitor Palmer created a potentially dangerous

situation and his failure to chedn her every ten minutes resdtin her tying the string from
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her hooded sweatshirt around her lnesecuring the other end tbe cell bars and hanging
herself. Halbert testified that he undemt the communications pojicthat required that
ligatures be removed from inmates, but he stitatihe did not consider a sweatshirt string to be
a ligature. He also knew that the policyqueed that inmates be monitored at 10 minute
intervals. While he testified that he wastching Palmer on the morning of her death, he
admitted that he might have been busy with othaies when she hung herself. He then testified
that he did not think it wasinusual that Palmer remained motionless for two hours before
someone noticed that she wasdle#lalbert therefore knew ofotentially dangerous situation
created by his failure to monitor, but falléo act to prevent or reduce the danger.

D. Official Immunity

Defendants claim that they are shielded frgensonal liability by the doctrine of official
immunity. In their memorandum, Defendants egupto be renewing an argument made at the
summary judgment stage, rathlkean during the trial. Defendantlid not move for judgment as
a matter of law on the issue of official immunfty Defendants Rohrer, Reed, Hinson, Jones or
Halbert before the case was submitted to jthg. Rule 50(a)(2) provides, “A motion for
judgment as a matter of law may be made at any time before the case is submitted to the jury.
The motion must specify the judgment sought andaveand facts that entitle the movant to the
judgment”. Rule 50(b) providesrfoenewing the motion after trial.

The motion and memorandum before the court is submitted as a Rule 50 motion for
judgment as a matter of law, however Defenslafatilure to include th issue of official
immunity at the time offrial results in a waiver of thissue. “The grounder a renewed motion
under Rule 50(b) are limited to those ass#iin the earlier Rule 50(a) motionConseco Fin.

Serv. Corp., v. N. Am. Mortg. G881 F.3d 811, 821 (8th Cir. 2004). Movants cannot use a
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Rule 50(b) motion “as a vehicle to introduce a legal theory not distinctly articulated in its close-
of-evidence motion for a directed verdictld. In other words, a movant is precluded from
raising an issue in a motion for judgment when the issue was not raised in the motion for directed
verdict. Am. Family Mut. Ins. Co. v. Mielb69 F. Supp. 2d 841, 856 (N. D. lowa 2008).

E. MOTION FOR NEW TRIAL

After a jury trial and on motion, the court yngrant a new trial on all or some of the
issues for any reason, as to any party, for whichvatrial has been granted up to this time in an
action at law in federal court. Fed. R. Civ. P(&§@L)(A). The decision to grant a new trial lies
within the sound discretioaf the trial court. Howard v. Missouri Bonand Joint Center, Inc.
615 F.3d 991, 995 {BCir. 2010). The court should only grant a motion for a new trial to avoid a
miscarriage of justiceld. Inaccuracies or errors should riotm the basis for setting aside a
verdict unless the emds prejudicial. Buchholz v. Rockwell Int'l Corp120 F.3d 146, 148 {8
Cir. 1997).

1. Jury Instructions

“The district court possesseshd discretion in instructing éhjury, and jury instructions
do not need to be technically perfecteven a model of clarity.”Zebley v. Heartland Indus. of
Dawson, Inc. 625 F.3d 449, 455 {8Cir. 2010). “In diversity cases, the substance of jury
instructions is a matter governbyg the applicable state law.Cedar Hill Hardware and Const.
Supply, Inc., v. Insurance Corp. of HannqvB63 F.3d 329, 345 {8Cir. 2009). The jury
instructions must, taken as a wiofairly and adequately repesd the evidence and applicable
law in light of the issues presented to the jury in a particular caserican Bank of St. Paul v.
TD Bank, N.A.713 F.3d 455, 468 {8Cir. 2013). To constitute rexable error, the error must

affect the substantialgihts of the partiesld.
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Defendants assert that the Court should not have submitted Instruction No. 15, which was
based on a modification of Missouri Appravinstructions 20.01, 22.00, 19.01. Instruction 15
states as follows:
Your verdict must be fgplaintiffs Debora Tanner,
Danny Palmer, and Callista Bar against defendant Kevin
Halbert if you believe:
First, plaintiffs Debora Tanner, Danny Palmer, and
Callista Baker are the surviving parents and daughter of

Karen Palmer, and

Second, defendant Kevin Halbert failed to adequately
monitor Karen Palmer, and

Third, defendant Kevin Halbert was thereby negligent,
and

Fourth, such negligence défendant Kevin Halbert
directly caused or directlyontributed to cause the death of
Karen Palmer.

At the jury instruction conference defe counsel argued that Instruction 15 was a
“roving commission” under Missouri law, because ¢éhshould be some type of specific factual
allegations regarding what he failed toomitor.” The Court gave instruction 15 over
Defendants’ objection. In their mion for new trial, Defendantsae that Instruction 15 is too
vague and fails to conform to the evidence, beeat failed to specify when and how Halbert
failed to monitor Palmer. Plaintiffs respond that Defendants did not preserve their objections to
Instruction 15 and has thereby waived them.

“A party who objects to an insiction or the failure to give an instruction must do so on
the record, stating distinctly the matter objected to and the grounds for the objection.” Fed. R.
Civ. P. 51(c)(1). Assuming for ¢hsake of argument that Defentiadid not waiveheir right to

object, they have failed to show there was errah@instruction to the jury. The evidence at
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trial showed that Defendant Halbert was chdrggth monitoring Palmer via video recording
system. During the time that he was monitoring her, she committed suicide and hung for two
hours, despite Halbert’s testimony that he vielWwedevery ten minutes and thought she was just
sitting motionless. Defense counsel makespecious argument that “once Palmer committed
suicide the quality and degree with which Halbapnitored her cell becomes irrelevant as she
was already dead” and this instruction allowsjthg to speculate and find a failure to monitor

in a variety of manners without limitation.

Halbert’'s own trial testimony affirms thhe was bound to follow the Death, Suicide and
Homicide policy. The policy states that then@aunications Division ‘isall visually monitor
prisoner’'s behavior while they are in custodynyAsuspicious or unordinary behavior shall be
reported to the patrol supervisor or in his/absence the patrol officer’s [sic] on duty. Items
that may be used to create a ligatshall be taken from all prisarse(shoe laces), etc.” Clearly,
Halbert had the duty to monitor Panthe entire time that she was in custody. Therefore, it was
not necessary for the jury instruction to include specific details of when and how Halbert failed
to monitor Palmer, because the evidence in the lgbgt favorable to verdict shows that he did
not adequately monitor her when she wagtuistody because he did not notice the ligature
visibly hanging from the cell nor did heitk that being motionless for two hours was
suspicious. The jury instriohs, including Instruction 15, kan as a whole, fairly and
adequately represented the evideacd applicable law itight of the issues presented to the jury

in this case.
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2. Admission of Expert Testimony
Admission of expert testimony is committedttee broad discretion ahe trial court.”

Miles v. General Motors Corp262 F.3d 720, 724 t(FBCir. 2001). Federal Rule of Evidence 702
provides as follows:

A witness who is qualifiecas an expert by knowledge,

skill, experience, training or education may testify in the

form of an opinion or othense if: (a)the expert’s

scientific, technical, or ber specialized knowledge will

help the trier of fact tounderstand the evidence or

determine a fact in issue; (b) the testimony is based on

sufficient facts or data; (¢he testimony is the product of

reliable principles and methods; and (d) the expert has

reliably applied the principleand methods to the facts of

the case.
“Under Rule 702, it is the trial judge, in adtimg expert testimony, who has the gatekeeping
responsibility to ensuréhat an expert’'s testimony bothste on a reliableoundation and is
relevant to the task at hanffirst Union Nat. Bank v. Benham23 F.3d 855, 861 {8Cir. 2005)
(citing Kumho Tire Co. v. Carmichaeb26 U.S. 137, 141 (1999))Doubts regarding whether
an expert’'s testimony will be useful should getig be resolved in favor of admissibility.
Miles, 262 F.3d at 724. “An expert@pinion must be excluded onifyit is so fundamentally
unsupported that it can offer magsistance to the jury.Archer Daniels MidlandCo. v. Aon Risk
Servs. Inc. of Minn356 F.3d 850, 858 {8Cir. 2004).

a. Admission of Jeff Eiser's Testimony
First, Defendants contend that the Court ioparly allowed expenvitness Jeff Eiser to

express an opinion that Defendamixhibited a conscious disreddor Palmer’s safety, because

the opinion was not supported bye evidence and expressed thémate legal conclusion at
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issue on aggravating circumstancég&n opinion is not objeatinable just because it embraces
an ultimate issue.” Fed. R. Evi704. “The touchstone for adssibility of expert testimony is
whether it will assist or be h#ul to the trier of fact.” McKnight by and Through Ludwig v.
Johnson Controls, Inc.36 F.3d 1396, 1408 {8Cir. 1994). Courts have found that experts
invade the province of the jury when the expgpines on the strength of a party’s case or
credibility of witnesses.U.S. v. Farrel) 563 F.3d 364, 377 {8Cir. 2009);seeSecurities and
Exchange Comm’n v. Shanah&p. 4:07-CV-2010 JCH, 2010 WA15267 at *4 (E.D. Mo. Jan.
26, 2010) (expert's conclusion based on truth @ghesses’ descriptions rather than accepted
standards or practices in thelustry does not assist the triefaét and must be excluded).

At trial, Eiser’'s testimony deribed the national standardor jail administration and
prevention of suicide. He gave his praiesal opinion based on accepted practices and
procedures in the correctionedmmunity that the Defendantsbnduct was in disregard of the
safety of Palmer and others and that the failure to remove the ligature and monitor Palmer was a
contributing factor in her death. He also tedtifibat the Defendants faileéd use ordinary care.

Defendants cite tAlberternst v. Huntasserting that expert testimony on police practices
is generally admissible in 8§ 19&82ses, but the court does nbbw experts to offer any legal
conclusions that either explicitly or implicitllouch on the ultimate legal issues in the case.
Alberternst v. Hunt4:10-CV-642-JAR, 2011 WL 6140888 *# (E.D. Mo. 2011). The Court
finds that Alberternst is distingghable for two important reasonBirst, the case at trial did not
involve a 8§ 1983 action. Sewd, unlike the situation iAlberternst few facts were in dispute in
this action. All of the defendants, except Halbert, admitted that they violated department

policies, failed to remove a ligature froRalmer, and did not know that she had committed
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suicide until at least two hourstearf it occurred desmtsupposedly checking the video monitor
every 10 minutes.

As stated previously by th€ourt in the pre-trial ordedlenying Defendants’ motion to
strike Eiser’s testimony,

[B]ecause Plaintiffs cannot provide direct evidence as to why
Palmer committed suicide, an expert witness may be used to
interpret the facts and datdated to her injury and supply
the causal link from the injury to her deatlsee Kivlangd
331 S.\W. 3d at 310. Mr. Eisse experience as a jail
administrator gives him theenessary qualifications to be
able to form an opinion a® whether based on industry
standards, Defendants’ actions inactions ontributed to
Palmer’s suicide.
It was within the jury’s provioe to believe or disbelieve $8r's testimony and determine the
weight to give Eiser’s testimony in light tife fact that he is not a medical doctor.

Next, Defendants contend that Eiset&stimony was improper because his opinions
embraced the application of the policies of the Sullivan Police Department rather than the
judgment of the individual defendants. Spesifiy, the defendants carid that his opinions
that Defendants breached a national standard of care by not checking on Palmer in person and
criticized the Defendants for deficiencies i tBullivan Police Department’s inmate screening
were improper. Eiser testifiedgarding each defendantctions and his opinion as to how their
actions failed to meet accepted jaihctices and procedures. Hstifged, in agreement with the
Defendants, that they violated the policies of the Sullivan Police Department. Further, the Court

finds that if there was any error, it wasrinéess as the evidence against Defendants was

overwhelming.
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b. Admissionof Deposition Testimony of Pat Keohane

Defendants assert that the readingtité deposition testimony of Pat Keohane was
improper, because he was evaluating the case tinenperspective of vét the policies of the
Sullivan Police Department should have been. Dadats also assert that the fashion in which
Plaintiffs set up and read the testny could have inadvertently mesl the jury as to the context
of the criticisms in his testimony. The Codimds that Defendants’ arguments lack merit.
Defendants were free fwovide the appropriateoatext, for Keohane’s opian, if they felt that
the way the Plaintiffs read the testimony comlidlead the jury. Defedants failed to do so.

Based on the foregoing, theo@t finds that the admissiarf the expert testimony was
proper.

3. Admissionof Evidence

A district court’s rulings on adissibility of evidemwe are entitled to great deference.
Safety Nat. Cas. Corp. v. Austin Resolutions, B89 F.3d 498, 503 {8Cir. 2011). “Moreover,
a jury’s verdict will not be disturbed absentreowing that the evidence was so prejudicial as to
require a new trial which would be lilgeto produce a different result.Id.

a. Admission of Enlarged Video

Defendants assert that the Court committed error by allowing the admission of an
enlarged video presentation oktkideo footage of Palmer’s jaikell. Defendants contend that
playing the enlarged video in isolation to fhey created the wrong impression of what Halbert
was viewing when Palmer killed herself. The Qdunds that the showing of the enlarged video
footage of Palmer’s jail cell vganot prejudicial tahe Defendants. During his testimony, Halbert

explained that the video monitng system provided views of oneuf, six, eight, ten, or twelve
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screens at once. He testified that the stasbe adjusted and ergad, although enlarging a
picture can make it blurry or fuzzy. Onoss-examination from defense counsel, Halbert
testified that at the time he was supposed to be monitoring Palmer, he had the monitor in a four
screen view. He testifieddheach quadrant was roughly thi®ethree inches. Halbert noted
that the size of his jail monitor was 17 incteesd the size of theoartroom monitor was 42
inches. Halbert also testified that the viewtba jail monitor did not take up the entire 17 inch
screen. Moreover, Defendants entered ExIf#gk into evidence, which purported to depict a
sample view of how the four screens wohéle looked on the date of Palmer’s death.

Based on the evidence presented at trial, it was clear to thahairythe television
monitor in the courtroom was motlean twice the size of the mitor used by Halbert at the jall
and that the view of any individlicell was even smaller when vieg four screens. It is highly
unlikely that the jury verdict muld have been different, if thary had not seen an enlarged
version of the video dPalmer’s jail cell.

b. Admission of Exemplar Sweatshirt

Defendants also assert tlitatvas prejudicial to admit “an exemplar sweatshirt,” because
it contained an exposed drawsgiwhen there was no evidencattfPalmer’'s sweatshirt had an
exposed drawstring. The Court finds that #Hubmission of the exemplar sweatshirt was not
prejudicial. Corporal Scott Mertens testifieglgarding the differences between the exemplar
sweatshirt and the actual sweatshirt that Palmere at the time of her death, which was
identified in pictures entered into evidence. Mertens testified that the sweatshirts were
substantially similar in color, but the lettering on the sweatshirts was different. He showed the
jury the string that was used in the actbhahging. On cross-examination, defense counsel

repeatedly had Mertens affirm the differentetween the exemplar sweatshirt and Palmer’s
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sweatshirt. Further, all of the defendantdifiesl that they did not see a string hanging from
Palmer’'s hood or did not recall seeing one.sdghon the overwhelmingvidence against the
defendants, it is unlikely the jury’s verdict wolldve been different if the exemplar sweatshirt
had not been admitted.

4, Remittitur

Defendants assert that they are entitleda remittitur, or new trial on liability and
damages, because the jury’s verdict is against the weight of the evidence and the jury’s damage
award is excessive in that the verdict vasthceeded any measure fair and reasonable
compensation for Plaintiffs’ incurred damageBhe consideration of a motion for remittitur is
within the discretion of the trial courtMathieu v. Gopher News G273 F.3d 769, 782 {8Cir.
2001). “Remittitur is appropriate only when the verds so grossly exssive as to shock the
conscience of the court.Sheriff v. Midwest Health Partners, P,&19 F.3d 923, 931 {8Cir.
2010) “A verdict is considered grossly excesswien there is a plain injustice or a monstrous
or shocking result."Hudson v. United Sys. of Arkansas, J@@ F.3d 700, 705 {8Cir. 2013).

a. Liability

“When presented with a question as toettter a state law claim damage award is
excessive, state substantive law guides [the] revieSyhergetics, Inc. v. Hurs#77 F.3d 949,
960 (8" Cir. 2007). “In Missouri, courts generaltiefer to the jury’sdecision concerning the
amount of damages, and only overturn a jumesdict when the defendts demonstrate that
(1) some event occurred at trial that incited kifess and prejudice of the jury and (2) the verdict
is so grossly excessive so ashmck the conscience of the courBYynergetics477 F.3d at 960.
“Actual damages awards will not be disturbed unless the damages awarded are clearly wrong,

could not have been reasonablyedmined, or were excessiveld.
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Defendants assert that evidence does support the awdrof $1,300,000 dollars in
actual damages. Defendants assert that the economic loss suffered by Palmer’s daughter Calista
Baker was at most $108,000.00, which would come to approximately $6,000 per year up to her
18" birthday. Defendants basiee $6,000.00 figure on the approximate amount of money that
Palmer earned during the ldtee years of her life.
The Court finds that the jury’s award of $1.3 million dollars in damages was not
excessive. In wrongful dea#tttions, Missouri law provides
The trier of the facts may give to the party or parties entitled
thereto such damages as thertakfacts may deem fair and
just for the death and loss thascasioned having regard to
the pecuniary losses suffered tason of the death, funeral
expenses, and the reasomablalue of the services,
consortium, companionship, coonf, instruction, guidance,
counsel, training, and suppodf which those on whose
behalf suit may be brought have been deprived by reason of
such death and without limiting such damages to those which
would be sustained prior to attaining the age of majority by
the deceased or by the person suffering any such loss.

Mo. Rev. Stat. § 537.090.

In this case, Calista Baker is not the onlgipliff; Palmer’s parets Deborah Tanner and
Danny Palmer are also plaintiffs. “In determigidamages, the fact finder considers losses with
references to the particular person on whoselb#t@suit was broughand the relationship of
the deceased with thoparticular persons.’Evans v. FirstFleet, Inc345 S.W.3d 297, 305 (Mo.

Ct. App. 2011). The presence of multiple parttas work to increase the total compensatory
award. Id.
Next, as stated in the statute, the juryad limited to only awrding damages based on

the amount of income Palmer earned during hetirfiie or only to compensate Baker until she is

eighteen. Mo. Rev. Stat. § 537.090.eTjtry is allowed to awarthe damages it deems fair and
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just for consortium, companionship, comfomstruction, guidance, counsel, training, and
support. Id. “The physical, emotional, and psycbgical relationship between a parent and
child must be considered when computing thss lof consortium for the loss of a parent for a
child or the loss of a child for a parentEvans,345 S.W.3d at 305. There is no bright line
amount for those types of considerationd. Further, the jury is ab not limited to providing
damages to Calista until she reachesabe of eighteen. Mo. Rev. Stat. § 537.090

Defendants contend that they are entitle@ toew trial on damages, because they were
limited and precluded from entering into eviderrelevant portions of Palmer’s life involving
criminal activity that were central to herlagonship with Callista and such evidence was
relevant to the “true loss” suffered by CallistBefendants’ argument lacks legal merit. There
was evidence at trial that Palmer was a drddict, had been kicked out of family members’
homes, including her motherbeome, and had been arrested more than once. Palmer’s
incarceration at the Sullivan jail was a central part of this case. There was also evidence that
Palmer had a period of time where she had strai@kdionships with her parents. Cumulative
evidence regarding Palmer’s past criminal atstiwould not have affeed the jury’s award of
damages. Moreover, such evidence is irrele@antthe statute requires the court to consider
what the plaintiff has been deprived of lason of the decedent’s death, not only what the
decedent has failed to provide to datd&evans 345 S.W.3d at 306. The benefits of a parent
child relationship “are not always susceptild® measurement simply by referencing the
frequency of contact anddhime of association.1d.

Finally, an award of $1,300,000®t excessive compensatory damages for a decedent’s
child and parents and does not shock the consciel®ae Evans345 S.W.3d at 306-307

($1,000,00 in compensatory damages to decedsotisand mother not excessive and remittitur
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denied);Coggins v. Laclede Gas C&7 S.W.3d 335, 338, 344 (MCt. App. 2000) ($4,500,000
damages award to decedent’s parents not excessive and remittitur denied). Defendants’ motion
for remittitur regarding actual damages is denied.
b. Aggravating Circumstances Damages

Defendants contend that the imposition agfgravating circumstances damages was
grossly unwarranted and excessive. Becausawagng circumstances isi@ges in Missouri are
to be treated as punitive damages, the tdoitisnal due process protections appBennett 896
S.w.2d at 466. The U.S. Supreme Court relipsen three guideposts to determine whether a
punitive damages award is excessive: (1) the degfreeprehensibility of the conduct; (2) the
disparity between the harm suffered by Pl&stand the punitive damages award, and (3) the
difference between the remedy and civil penaltigbaized or imposed in comparable cases.
BMW of North America, Inc. v. Gqrébl7 U.S. 559, 574-5751996). To determine
reprehensibility of conduct, courts must coles whether the harm caused was physical as
opposed to economic; the tortious conduct evinced an indifference to or reckless disregard of the
health or safety of bers; the target of éhconduct had financial inerability; the conduct
involved repeated actions or was an isolateddamt; and the harm wasethesult of intentional
malice, trickery, or deceit, or mere accideState Farm Mutual Aot Ins. Co. v. Campbelb38
U.S. 408, 419 (2003). There is no concrete comistital limits on the ratio between harm, or
potential harm, to the plaintiff and the pun&tidamages award, although few awards exceeding a
single digit ratio between punitive and compensatdamages, to a sididant degree, will
satisfy due processCampbel] 538 U.S. at 424-425.

The Court notes that Defendants cite no casedasupport their assertion that the award

of aggravating circumstances damages wasessive. The Court rfds that aggravating
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circumstances damages were properly awardedisnaction and the award was not excessive.
Defendants’ conduct was reprehdasj because it resulted in Palmer’'s death and showed an
indifference to or reckless disregard of Palmensalth or safety. Further, the ratio of
compensatory damages to punitive damageslis Therefore, the Court will deny Defendants’
request for remittitur regarding the awarfdaggravating circumstances damages.
V. Conclusion

Based on the foregoing, the Court will deny Defendants’ Rule 50 Motion for Judgment as
a Matter of Law or in the Alternative Rule 59 Motion for Remittitur or New Trial.

Accordingly,

IT IS HEREBY ORDERED that Defendants’ Rule 50 Moti for Judgment as a Matter
of Law or in the Alternative Rule 59 Motion for Remittitur or New TriaDENIED. [Doc.
213].

Dated this 28th day of June, 2013.
/s/NannetteA. Baker

NANNETTEA. BAKER
UNITEDSTATESMAGISTRATE JUDGE

30



