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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

DOYNE A. RHOADES, )
)
Petitioner, )
)
V. )
) Case No. 4:11-CV-1388-SPM
)
)
DAVE DORMIRE, )
)
Respondent. )

MEMORANDUM AND ORDER

This matter is before the Court on ddouri State prisoneDoyne A. Rhoades’s
(“Petitioner’s”) pro se petition for writ of hdeas corpus pursuata 28 U.S.C. § 2254. The
parties have consented to tjugisdiction of the undersigned ed States Magistrate Judge
pursuant to 28 U.S.C. § 636(c). (Doc. 27). Afteviewing the case, the Court has determined
that Petitioner is not entitled to relief. As a result, the petition will be dismissed.

I FACTUAL BACKGROUND!

On December 18, 2006, Petitioner was in Mahe¥issouri, in violation of his parole.
He was visiting the residence bis girlfriend, Zoah Smith. Ariend of his from prison, Tim
Adams, was also present. Late in the eveningjjeNPatton came to Smith'sesidence to collect

thirty dollars she owed him for crack cocainett®a initially told Smith and Petitioner that the

! Unless otherwise noted, these facts are takem fhe opinion of the Missouri Court of Appeals
regarding Petitioner’s directppeal, Resp’'t Ex. D, and the opinion of the Missouri Court of
Appeals regarding Petitioner's appeal from tianial of his motion fo post-conviction relief,
Resp’t Ex. J. The factual findings of the statart@re presumed to be correct unless Petitioner
presents clear and convincing evidence contradicting tBee28 U.S.C. § 2254(e)(1ray v.
Norman 739 F.3d 1113, 1116 (8th Cir. 2014).
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debt would be forgiven if they stole sonmtems from Wal-Mart for him, which they did.
However, Patton later stated that the debt @dad forgiven only for cash or sexual favors from
Smith. Patton and Petitioner got into a physicalredtion. Petitioner téfied that Adams then
struck Patton in the back of the headd&atton fell to the gund unconscious. Petitioner
testified that he and Adams loaded Patton ineoltaack of a Lincoln vehicle. They drove to the
home of Alfred Rathbun, wheretitioner told Rathbun that Hed beaten a man unconscious
because the man had “disrespect@dtitioner and that they waeat to borrow Rathbun’s van to
move the body. Rathbun refused, and PetitionerAdams drove to a remote location in the
Lincoln vehicle with Patton still in the trunk.c&ording to Petitioner, when they opened the
trunk to retrieve the body, Patton svalive, and he hit Adams withtire iron. Petibner testified
that Patton then attempted to jump out ofttinb@k but fell, and Adams hit Patton multiple times
with a tire iron. Petitioner and Adams thetripped the unconscious Patton down to his
underwear, tied him up with cable and speaker Wwoen the car, and left him in a ditch. The
medical examiner testified that Patton died in the ditch from a combination of head trauma and
weather exposure.

On December 20, 2006, Petitioner was arrestediédating his parole and was confined
to the Justice Center in Moberly. In investiggtPatton’s disappearance, Sergeant Arnsperger of
the Moberly Police Department learned that Retgr might have been oné the last people to
see Patton before he disappeéarnavestigators had also locdtéhe Lincoln vehicle and found
blood evidence in the trunk. Arnsperger wentthe Moberly Justice Center and spoke with
Petitioner there. Petitionénitially stated thathat he did not know Patton but eventually stated
that he did know Patton, just not by that name, and that he had seen Patton and argued with him

the day before the events in gti@s. After this initid discussion, Petitioneefused to speak to



investigators without an attorney present. ®gpently, the pants P&tiner had been wearing
when he was arrested were found to have bloodsstai them that were consistent with Patton’s
DNA. Petitioner was then charged with fidg#gree murder and armed criminal action.

At trial, the State sought to elicit tesbny from Officer Ansperger about his
guestioning of Petitioner prior to the request dounsel. Petitioner’'s counsel objected that the
statements were inadmissible because they bad made without Petitioner having been given
Miranda warnings. The trial court overruled tlobjection and permitted the testimony. Officer
Arnsperger testified that he went to the Mobehlstice Center “just to find out if [Petitioner]
knew where [Patton] was at” and that he did krmtw at the time what had happened to Patton.
Resp’t Ex. K, Record on Appeal - Transcrip8-69, 475. Officer Arnsperger testified that he
asked to speak to Petitioner, that Petitiones Wweought down from his cell, and that Officer
Arnsperger and another officer shdwn with him and spoke with hinhd. at 469. The officer
testified that he did not givdliranda warnings to Petitioner “[b]ecause | didn’t have a crime and
| wasn’t asking—he wasn’t under arrest by miel.” The officer told Petitioner that they were
investigating a missing person case, told him that his nache&drae up in conversations with
Patton’s family members, and asked him ifdmew anything about Patt or where he wasd.
at 470-71. The officer testifiethat Petitioner initially 9 he did not know Pattorid. at 471.
The officer then asked Petitioner questiodmwt his activities during the days preceding
Patton’s disappearancil. at 471-75. The officer testified thRetitioner eventually stated that
he did know Patton, just not by that name; thatton had come over cugotten into a dispute
with Petitioner and higirlfriend over a $30 debthat Patton had threateth to shoot them; that
Patton left; and that Petitioner did niatow what had happened to Patttoh. at 477-80. The

officer testified that Petitioner wafree to not answer his questiond. at 469. Petitioner



acknowledged on cross-examination thatknew he did not have tdkdo the officers if he did

not want to and that he had not béerted to talk to the officerséd. at 654.

Also at trial, during the cross-examination Rétitioner, the statattempted to impeach

Petitioner by showing that his changing testimony was related to his knowledge of his co-

defendant’s (Adams’s) cooperation with polidé@efense counsel olgged on the ground that

such testimony was hearsay. Thialtcourt sustained the objecti@s to “the content of what

Adams said” but stated that the prosecutionae@licit testimony regardg “a motive to change

[Petitioner’s] statement.” Resp’t Ex. D, at 16.eTtross-examination of Petitioner then included

the following exchange:

Q.

o » 0o »

Okay. But you're—at thapoint in time, before talking to the police,
you’re concerned, one, if the [S]tadajoing to seek the death penalty.

Yes.
And you’re concerned about whet Adams might wify against you.
Yes.

And you now know, | don't need tlietails, but you now know that Mr.
Adams has told a different story about—

MR. SLUSHER: Objection, Your Honor. It's hearsay.

THE COURT: The objeatin will be overruled.

Q.

[By Mr. Zoellner]: You know he’selling a different story about who did
what that night.

Yes.
And he’s pointing a finger at you.

Yes.

Resp't Ex. D at 16-17.



After the end of a two-day trial, the jurydsn deliberations at approximately 6:30 p.m.
At 11:30 p.m., after five hours dkliberations, the jury sent a edb the trial court stating, “We
would like to take a short brked The trial court reponded with a not¢hat said, “Please
continue your deliberations.” The jury did and found the defendant guilty at around 2:00 a.m.
on June 5, 2008.

. PROCEDURAL BACKGROUND

On June 5, 2008, a jury indlCircuit Court of Randolph dlinty convicted Petitioner of
one count of murder in the first degree and oment of armed criminal @gon. Resp’'t Ex. A at
9, 87-88. On July 18, Petitioner was sentencedotacurrent terms ofife in prison without
eligibility for probation or peole and 30 years in prisomd. at 97. On October 20, 2009,
Petitioner’s conviction and senteneere affirmed on direct appe&esp’t Ex. D. On November
5, 2009, Petitioner filed a motion for post-conwctirelief pursuant ttMissouri Supreme Court
Rule 29.15, and on March 22, 2010, he filed arraaied motion, Resp’t Ex. E at 4, 110. The
Circuit Court of Randolph County held &dring on May 13, 2010, and it denied Petitioner’'s
amended motion on June 8, 201@. at 131, 137. On July 12, 2011, the Missouri Court of
Appeals affirmed the denial of post-convictioelief. Resp’t Ex. JPetitioner's Motion for
Rehearing and/or Transfer to the Sampe Court was denied on August 30, 2011.

Petitioner filed the instant petition for Wvof habeas corpus on August 11, 2011 (Doc.
No. 1), and it was amended with leave of Gaur March 27, 2012 (Doc. Nos. 17 & 18). In the
petition, as amended, Petitioner raises six claims for relief:

(2) That the trial court violated Petitioner's Fifth Amendment right against self-

incrimination when it admitted into &lence a statement made by Petitioner
while he was in custody and Mirandawarnings had been given;



(2)

3)

(4)

(5)

(6)

That the State’s attorney’s referencesiat to the statements of Petitioner’s non-
testifying co-defendant violated Petitiotse Sixth Amendment right to confront
his accuser,

That the trial judge’s refusal of theryis request to taka short break, without
defense counsel present, was a coercaotict that caused th@ry to return a
verdict they might not have reached had they been allowed the opportunity for a
break or recess;

That Petitioner’s trial counsel was ineffective for failing to allow the trial court
the opportunity to decide whether the Uniform Mandatory Disposition of
Detainers Law (*UMDDL”"), Mo. Rev. Stat. 88 217.450-217.485, had been
violated?

That Petitioner’s trial counsel was ffeetive for failing to file and litigate a
pretrial motion to suppress statements Petitioner made while he was in custody
and noMiranda warning had been given; and

That Petitioner’s trial counsel waseffective for failing to object on Sixth
Amendment grounds to the Stateittorney’s references tial to the statements
of Petitioner’s non-tesying co-defendant.

[11. DiscussioN

A. Exhaustion Analysis

A petitioner must exhaust hisas¢ law remedies before thaléral court can grant relief

on the merits of the claims in alieas petition. 28 U.S.C. § 2254(b)(D'Sullivan v. Boerckel

526 U.S. 838, 842 (1999). The Court must first examine whether the federal constitutional

dimensions of the petitioner’'s claims halveen fairly presented to the state co@mittie v.

Lockhart 843 F.2d 295, 296 (8th Cir. 1988) (citation omittesde also O’'Sullivan526 U.S. at

848. If they have not, the petitioner may still satisfy the exhaustion requirement if there are no

“currently available, non-futile state remedies” by which he could present his claims to the state

court. Smittie 843 F.2d at 296 (citation omitted) (intelrgaiotation marks omitted). Claims that

2 Claim 4 was altered by amendmémbe a claim of ineffective sistance of counsehther than
a claim that the UMDDL was violated.



are exhausted due to the absence of adeilstate remedies, however, are considered
procedurally defaultedseeO’Sullivan, 526 U.S. at 848.

A review of the record shows that all Bftitioner’'s claims for relief are exhausted
because they were either raisedtate court and determined o tmerits or cannot currently be
pursued through any availablen-futile state remedy.

B. Procedural Default Analysis

“Ordinarily, a federal court keewing a state conviction ia 28 U.S.C. § 2254 proceeding
may consider only those claims which the fmater has presented to the state court in
accordance with state procedural rulesthold v. Dormire 675 F.3d 1082, 1086-87 (8th Cir.
2012) (quotation marks omitted). “In Missouri, a olamust be presented at each step of the
judicial process to avoid defaulid. at 1087.

A state prisoner may obtain federal reviewagbrocedurally defaulted claim by showing
either (1) cause for the default and actual piegids a result of the constitutional violation, or
(2) that a failure to considghe claim would result in a fundamental miscarriage of justice.
Murphy v. King 652 F.3d 845, 850 (8th Cir. 2011) (citi@@leman v. Thompspb01 U.S. 722,
750 (1991)). “Cause for a procedudsfault exists where ‘somethimgxternalto the petitioner,
something that cannot fairly be #tiited to him[,] . . . ‘impede¢his] efforts to comply with the
State’s procedural rule.Maples v. Thomasl32 S. Ct. 912, 922 (2012) (quotiG@gleman 501
U.S. at 753). “To fall within the fundamentaisuarriage-of-justice exception, ‘a habeas
petitioner [must] present new evidence that affirmatively demonstrates that he is innocent of the
crime for which he was convicted Murphy, 652 F.3d at 850 (quotingbdi v. Hatch 450 F.3d
334, 338 (8th Cir. 2006)). “Without any new evidence of innocence, even the existence of a

concededly meritorious constitutional violatias not in itself sufficient to establish a



miscarriage of justice that would allow a habeasrt to reach the merits of a barred claim.”
Cagle v. Norris474 F.3d 1090, 1099 (8th Cir. 2007) (quotBahlup v. Delp513 U.S. 298, 316
(1995)).

Respondent argues that Claim Six is pchoally defaulted, and the Court agréds.
Claim Six, Petitioner argues that his trial counsak ineffective for failing to object on Sixth
Amendment grounds to the Statettomney’s references to the satents of his non-testifying
co-defendant. In Missouri, claims of ineffective assistancériaf counsel must be brought
through a motion for post-convictiaelief. Mo. Sup. Ct. Rule 29.15(ayjoore-El v. Luebbers
446 F.3d 890, 896 (8th Cir. 2006). “Failure to eagsclaim on appeal from the denial of a post-
conviction motion erects a procedubslr to federal habeas reviewdlly v. Gammon28 F.3d
51, 53 (8th Cir. 1994) (citinGilmore v. Armontroyt861 F.2d 1061, 1065 (8th Cir. 1988)&e
also Osborne v. Purkett11 F.3d 911, 919 (8th Cir. 2005) (holding an ineffective assistance of
counsel claim procedurally bad where it was raised ia Rule 29.15 motion but was not
included in an appeal toghMissouri Court of Appeals).

Petitioner raised this ineffective assince claim in his amended motion for
postconviction relief, Resp’t Ex. E at 112, but he ddd raise it in his appeal of the denial of
postconviction relief, Resp’t Ex. H at 26-29. Thuke claim is procedurally defaulted for
purposes of federal habeas review and camelveewed only if Petitioner shows cause and

prejudice or new evidence of actual innocencéti®eer does not attempt to show cause for this

% Respondent also argues that Claims One Bmd are procedurally defaulted. However, as
discussed below, there is some uncertaingamding whether those asims are procedurally
defaulted, and even if they amet, they are without merit.



default! nor does he present any new evidence sfdstual innocence, so the Court is barred
from considering this claim.
C. MeritsAnalysis

“In the habeas setting, adieral court is bound by the [Antiterrorism and Effective Death
Penalty Act of 1996] to exercise only limited and deferential rewéwnderlying state court
decisions.”’Lomholt v. lowa327 F.3d 748, 751 (8th Cir. 2003) (citing 28 U.S.C. § 2254). Under
this standard, a federal court may not grant freébea state prisoner unless the state court’s
adjudication of a claim “(1) resulted in eedsion that was contraryo, or involved an
unreasonable application of, clgaestablished Federal law, as determined by the Supreme
Court of the United States; or (2) resultedairdecision that was bad on an unreasonable
determination of the facts in light of the esrte presented in thea® court proceeding.” 28
U.S.C. § 2254(d).

A state court decision is “contrary to” clearly established Supreme Court precedent “if
the state court arrives at a conclusion oppositéndb reached by [the United States Supreme]
Court on a question of law or if the state couctides a case differentlydh [the United States
Supreme] Court has on a set of mialy indistinguishable facts.Williams v. Taylor 529 U.S.

362, 412-13 (2000)see alsoBell v. Cone 535 U.S. 685, 694 (2002). state court decision
involves an “unreasonable application” of clearly established federal law if it “correctly
identifies the governing legal rule but appligsunreasonably to theaéts of a particular

prisoner's case.Williams 529 U.S. at 407-0&ee alsdBell, 535 U.S. at 694. “Finally, a state

* The Court notes that counsel’s failure to raieeclaim on appeal from the denial of the motion
for post-conviction relief cannot constitute cause to excuse procedural dSeellArnold v.
Dormire, 675 F.3d 1082, 1087 (8th Cir. 2012) (failurepafst-conviction counsel to raise claims
on appeal from initial-review dateral proceeding does not constitute cause to excuse
procedural default).



court decision involves an unreasonable deteroinaof the facts in light of the evidence
presented in the state court pgedings only if it is shown thdhe state court’'s presumptively
correct factual findings do not enjoy support in the recaidries v. Luebber859 F.3d 1005,
1011 (8th Cir. 2004) (citations amaternal quotation marks omitted).
1. Claim One: Admission of Statementdade Without Miranda Warnings

In Claim One, Petitioner argsi¢hat his Fifth Amendmentght against self-incrimination
was violated when the trial court admitted iet@idence a “non-mirandized statement” he made
to police. Respondent first argues that Claime @ procedurally defaulted because Petitioner
failed to raise the argument at or before thabugh a motion to suppreshe Missouri Court of
Appeals did find that th#iranda claim was “procedurally, not pserved for appellate review”
under Missouri law, but it alsdiscussed the requirementshifanda and found the claim to be
“without merit” based on the evidence before thal court. Resp’Ex. D at 10-15 (citinginter
alia, Missouri Rule of Criminal Procedure 24.05 &8tdte v. Galazin58 S.W.3d 500, 505 (Mo.
2001)). Where, as here, it is Uear whether the Missouri Court 8fppeals’ decision was based
on an independent Missouri procealuule or was dependent inrpan the merits of Petitioner’s

constitutional claim, it is appropriate forighCourt to address the merits of the cldiBee

> To the extent that the claim has been procedudalfgulted, this court is barred from reviewing

it because Petitioner has not demonstrated cau@rajudice to excusedldefault, nor has he
presented new evidence that he is actually inrtod&gtitioner suggsts that his trial counsel’s
ineffective assistance in failing fde a pretrial motion to suppress constitutes cause to excuse
any procedural default. However, for ineffeetiassistance of counsel to constitute cause and
prejudice to excuse procedural default, thditipeaer must demonstrate that the ineffective
assistance standards outlined S$trickland v. Washington466 U.S. 668, 686 (1984), are
satisfied.Becht v. United Stated03 F.3d 541, 545 (8th Cir. 200%}lemons v. Luebberg881
F.3d 744, 752 (8th Cir. 2004). As discussed wittpeet to the merits of Claim Five below,
Petitioner’s trial counsetas not ineffective undé&tricklandbased on his failure to file a motion

to suppress Petitioner's phMiranda statements. Thus, Petitioneannot establish cause to
excuse the procedural default. Moreover, tReter presents no evidence showing that he was
actually innocent of the crimed which he was convicted.

10



Lannert v. Jones321 F.3d 747, 751 (8th Cir. 2003) (revieg claim on the merits where state
court found that the claim was not preserved foreapput also appeared to address the merits of
the claim);Sweet v. Delol125 F.3d 1144, 1150 (8th Cir. 1997) (“When a state court decides an
issue on the merits despite a gibte procedural default, nmdependent and adequate state
ground bars consideratiafi that claim by a habeas court.”) (citirigrris v. Reed489 U.S. 255,
262-63 (1989) an@ounty Court of Ulster County v. Alleid2 U.S. 140, 152-54 (1979)).

Even when the claim is considered on its mefstitioner is not entitled to habeas relief.
As the Missouri Court of Appeals recognizedMimanda v. Arizonathe United States Supreme
Court formulated warnings that must be giiensuspects before theyan be subjected to
custodial interrogation. 384 U.S. 436, 444 (1966)assessing whether a suspect is in custody
for purposes oMiranda, the court must assess “whetherligit of the objective circumstances
of the interrogation, aeasonable person would have felt thator she was not at liberty to
terminate the interrogation and leaveldwes v. Fields132 S. Ct. 1181, 1189 (2012) (internal
guotation marks and citations omitted). In making tletermination, the court is to examine all
of the circumstances surroundi the interrogation, includingwhether [the] individual's
freedom of movement was cuté” and whether the relevaehvironment “presents the same
inherently coercive pressures as the tgpstation house questioning at issud/imanda.” Id. at
1189-90.

The United States Supreme Court has hbbt a person questioned while serving a
prison term is not necessarily “custody” for purposes dfliranda, even though the prisoner’s
freedom of movement may be limitdd. at 1188-90. It has reasonedpart that “questioning a
person who is already serving a prison term doeg@a¢rally involve the shock that very often

accompanies arrest” and that a prisoner is‘pi@ssured to speak by the hope that, after doing

11



so, he will be allowed to leave and go homiel” at 1191. It has further held that taking a
prisoner aside for private questing does not necessarily renderinterrogation custodial, even
where it necessitates some additional limitations on freedom of movement; it noted that such
procedures are an ordinary and iitan attribute of life behind bargd. at 1192. The Court held
that the determination of custody “should foaus all of the features of the interrogation,”
including “the language that is used in summgrihe prisoner to the interview and the manner
in which the interrogation is conductedd. at 1192-93 (finding no custody fdvliranda
purposes where the prisoner had beén advised that he was fteedecline to speak with the
officers, the interview lasted between five and seven hours and continued well past the prisoner’s
normal bedtime, the officers were armed, andatiieers used a very sharp tone, but the facts
also showed that the prisoner was told that hidcgo back to his ceWwhenever he wanted, was
not physically restrained or threatened, waterviewed in a well-lit and average-sized
conference room whose door was somegimgen, and was offered food and water).

Here, in assessing whether Petitioner was inoclysat the time of the statements at issue,
the Missouri Court of Appeals noted that thenstard was “whether a reasonable person in the
defendant’s position would have, in the totalitytloé circumstances, felt that their freedom was
restrained more than in a normal detentiatireg” Resp’t. Ex. D at 13. Assessing the evidence
before it, it stated:

[T]here is no evidence presented tha¢rcove language was used to set up the

interview; there is no evidence that atee questions werasked; there is no

evidence on the length of the interrogatithere is no evidence of psychological
pressures borne upon Rhoades; theraoisevidence of adddnal restrictions

placed upon Rhoades’s freedom; and whilere is evidence that Rhoades was

removed from his jail cell for the interview, the only tangible evidence that we

have about Rhoades’s state of mind aboutritezview is that heestifies that the

circumstances of the interview were subat he knew he didn’'t have to speak
with the investigators about Patton’sapearance and thiaé knew he had a

12



right to request arattorney. We also have thavestigator'stestimony that
Rhoades was free to terminate the interview at any time and return to his jail cell.

Id. at 12-13. The court noted that although “subjectipinions” in the record “might be of some
use in helping evaluate other objective factorsy tare not the standard by which conformity to
Miranda is measured.Id. at 13. The court found that thei@gence was insufficient to establish
that Petitioner was in custodytae time of the interviewd. at 14-15°

The Missouri Court of Appeals’ decision was gontrary to cleayl established Supreme
Court precedent, nor did it involve an unreasonaplaication of clearlgstablished federal law.
The court articulated a “totality of the circumstances” standard that was consisteHiowitis,
and it considered factors consistenttmthe Supreme Court’s direction kowesthat the court
must consider “all of the features of the inbgaition,” including “the language that is used in
summoning the prisoner to the interviewhda“the manner in which the interrogation is
conducted.” 132 S. Ct. at 1192. ttsnclusion that there was irfaient evidence to support a
finding that Petitioner was in custody was nouaneasonable application thfis standard, given
that there was no evidence of coercive languegercive questions, psyclogical pressures, or
additional restrictions on BEBoner's freedom beyond Petition®deing removed from his jail
cell. Moreover, the factual findingd the court did noinvolve an unreasobé& determination of
the facts in light of the evidence before itchese the court’s factual findings are supported by
the record before it.

For all of the above rears, Claim One is denied.

® The Missouri Court of Appeafsund that under Missouri lawgbause the defense objected to
the admissibility of the evidence at trial (ratliean presenting it through a motion to suppress),
the defense bore the burden ofabsishing the unlawfulness die police conduct. Resp’'t Ex.
D., at 14-15 (citindstate v. Galazins8 S.W.3d 500, 505 (Mo. 2001)).

13



2. Claim Two: Confrontaton Clause Violation

In Claim Two, Petitioner argues that the State’s attorney’s references at trial to the
statements of Petitioner's norstidying co-defendant violate®etitioner's Sixth Amendment
right to confront his accuser. Petitioner raiseid ttiaim in his direct appeal, and the Missouri
Court of Appeals found that theror had not been preserved untiessouri’s procedural rules
because counsel did not raise a Sixth Amendnssueki either at trial an the motion for a new
trial and did not raise the hearsay objection mation for new trial. Resp’t Ex. D at 17 (citing
Mo. Sup. Ct. R. 29.11(d) arstate v. Winfield5 S.W.3d 505, 511 (Mo. 1999)). Therefore, it
reviewed the claim only for plaiarror, which requires the appesiit to demonstrate “that plain
and obvious error was committed by the trial coamt that either mafast injustice or a
miscarriage of justice would occiirthe error were not correctedd. at 17-18 (citing Mo. Sup.
Ct. R. 30.20 andcbtate v. Wyble211 S.W.3d 125, 129 (Mo. CApp. 2007)). The Court of
Appeals found that although the trial court haddrtieere was no manifest injustice and thus the
claim was without merit.

Respondent argues that this claim is procdjudafaulted because of Petitioner’s failure
to raise it at trial or in a motion for new trial. Generally, where a criminal defendant violates a
state procedural rule and thereby fails to presarconstitutional clairfor appellate review, the
claim is procedurally defaulted and the federirt is barred from comdering that claim in a
habeas petitiorSee Arnold v. Dormire675 F.3d 1082, 1086-87 (8th Cir. 2012). However, there
are conflicting panel decisions the Eighth Circuitregarding whether plaierror review by a
state court cures a procedural defaGbmpare Toney v. Gammor9 F.3d 693, 699 (8th Cir.
1996) (holding a habeas claim wa®cedurally defaulted and cauhot be reviewed where the

state court reviewed for plain error)jtivHornbuckle v. Groosel06 F.3d 253, 257 (8th Cir.

14



1997) (holding that because theatst court reviewed for plainrrer, the federal court would
review the habeas claim for plain errdBee alsdBriscoe v. NormanNo. 4:11-CV-1154 JCH,
2014 WL 4204903, at *7-*8 (E.D. Mo. Aug. 22, 201(#pting conflict between Eighth Circuit
panel decisions). Where there are conflicting Eighiticuit panel decisionsthe earliest opinion
must be followed, as it should Ve controlled the subsequentngés that createthe conflict.”
Mader v. United State$54 F.3d 794, 800 (8th Cir. 2011) (en banc) (quotation marks omitted).
However, because the Court finds that Petitignelaim must be denied even if plain error
review does excuse the procedural defaultGbert need not determinvehich line of cases has
the earliest origins and thus whetltlee claim is procedurally defaulte@f. Briscog 2014 WL
4204903, at *7-*8 (declining to decide which line of cases to follow because the claim at issue
would be denied even under plain error review).

Even where plain error does excuse procedieédult, the federadlabeas court reviews
only “for plain error resulting in manifest injusticefornbuckle 106 F.3d at 257. The court
does not conduct its own plain error revidesnovg rather, its review is governed by AEDPA’s
deferential standards of revie®ee Shelton v. Purke863 F.3d 404, 408 (8th Cir. 2009ames
v. Bowersox187 F.3d 866, 869 (8th Cir. 1999).

On appeal, Petitioner argued that the admissiothe statements at issue violated his
rights under the Confrontation &ise, which “bars ‘admission tdstimonial statements of a
witness who did not appear at trial unless he waavailable to testify, and the defendant had
had a prior opportunity for cross-examinatioiJiited States v. Spen¢&92 F.3d 866, 878 (8th
Cir. 2010) (quotingCrawford v. Washingtgn541 U.S. 36, 53-54 (2004)). Applying the first
prong of the plain error inquinthe Missouri Court of Appeals ezpd with Petitioner that the

trial court had plainly erred and had violatedtitioner’s rights under the Confrontation Clause

15



when it permitted the prosecutor to state that Adams was “telling a different story” and was
“pointing a finger at [Petitioner].” Resp’t Ex. & 20. However, it found that the second prong of
the plain error analysisas not satisfied:

The second prong of our plain error review is whether the trial court’s

plain error in permitting the line of queming in question resulted in “manifest

injustice.” We find that it does not. Er if the line of questioning had been

excluded by the trial court, there was mtmran sufficient additional evidence to

support the jury’s verdict. laddition to the inconsistesstatements of Rhoades,

there was the blood evidence on his je&ispades’s admission to Rathbun that

he had a body to dispose of that Rh@atad beaten because the victim had

shown disrespect to him, and thererevenarks on the Lincoln vehicle that

showed Patton’s attempt to escape. lmnaéhere was Rhoades’s own testimony

in which he admitted that he had motive to attack the victim, had in fact attacked

the victim, assisted in putiy the victim in the trunk,ssisted in stripping him and

tying him up with speaker wire, and lped to carry him to a ditch, where

Rhoades and Adams left him unconscious and bleeding on a cold December

night. Though the prosecutor's impropguestioning, which revealed the

inculpatory substance of Adams’s stateminpolice, was impermissible, it did

not affect the outcome of the vestdand was not manifestly unjust.

Resp’t Ex. D, at 20.

Petitioner does not argue, and has not shéhat,the above findingare “contrary to” or
“‘involve an unreasonablapplication of” cearly established federalwa as established by the
United States Supreme Court. 28 U.S.C. § 2254 dpdtitioner also cannot demonstrate that the
above findings are “based on an unreasonable detsiomrof the facts in light of the evidence
presented in the State court proceeding,’8 2254(d)(2), because he does not argue or attempt
to demonstrate that “the stateurt’s presumptively correct faal findings do not enjoy support
in the record.”Jones v. Luebbers359 F.3d 1005, 1011 (8th Cir. 2004). Petitioner does not
dispute that the Missouri Court of Appeals’ dgsiton of the other evidence supporting a guilty
verdict is consistent with the record. In ligiftthis strong evidence, it was not unreasonable for
the Missouri Court of Appealto conclude that the erromes admission of the challenged

statements did not affect the outcome of the tndl thus that therror did not result in manifest
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injustice.See, generallyBriscoe 2014 WL 4204903 at *8 (“As thMissouri Court of Appeals
noted, there was overwhelming evidence on whichuhecould convict Brisoe. In the face of
that overwhelming evidence, Briscoe cannot make the required showing for relief based on the
plain error standard.”Griffith v. Larking No. 4:09CVv1092 JCH, 2012 WL 1192189, at *17-*18
(E.D. Mo. April 10, 2012) (defemg to the state court’s determtion, on plain error review,
that an improper remark would not have affectetjtiny’s verdict, in pe because of the other
strong evidence of guilt).

For the above reasons, Claim Two is without merit and must be denied.

3. Claim Three: Trial Judge’s Ex Parte Communication With the Jury
Regarding the Jury’s Request for a Break

In Claim Three, Petitioner argues that ttieg trial court violatedis Sixth Amendment
right to be present at trial and his Fourteenth Amendment right to due process when it refused the
jury’s request to take a shobreak during deliberations wibut giving defense counsel an
opportunity to object. Petitner raised this claim in his doteappeal, and the Missouri Court of
Appeals denied it on the merits. Resp’t Ex. D at 20-21.

The Fifth and Sixth Amendments to the Comsitiin protect a criminal defendant’s right
to be present at all stages of a tlMeeks v. United State#42 F.3d 841 (8th Cir. 20143tewart
v. Nix 972 F.2d 967, 971 (8t@ir. 1992). The trial court mugirovide defense counsel with
notice and a meaningful opportunity object before responding tuestions asked by the jury
after deliberations begihMeeks 742 F.3d at 844quoting Stewart v. N972 F.2d 967, 971 (8th
Cir. 1992)).However, where there is no prejudicsuking from a communication between the
trial court and the jury, a petitioner may not obtain habeas r8kef.Shelton v. Purke®63 F.3d
404, 405, 408-09 (8th Cir. 2009) (trial court’'s ex padsponse to jury question did not warrant

habeas relief where the state court reasonalvigleded that there coun&epresence during the
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colloquy between the trial judgend counsel would have notveachanged the trial judge’s
decision); Atwood v. Mapes 325 F. Supp. 2d 950, 979 (N.D. lowa 2004) (ex parte
communication between trial court and jury didt warrant habeas relief because the record
“clearly indicates a lackf prejudice” and thus the error was harmleaff)d, 142 F. App’x 961
(8th Cir. 2000); Jackson v. Hutto 508 F.2d 890, 891-92 (8th Cir. 1975) (improper
communications between trial judge and jury alésf open court did not warrant habeas relief
because “the record in thegse discloses no prejudice”).

Petitioner claims that he was prejudiced bec#lusérial court’s refusal to give the jury a
break coerced it into reaching a verdict it might not otherwise have reached. The Missouri Court
of Appeals found that ilid not need to decide whether tii@al court’s actions were improper
because there was “no evidence that the defendanprepudiced.” Resp’t Ex. D at 21. It stated:

While we note that deliberations had reaatlan advanced hour, a politely phrased

request to continue deliberations inpesse to a single plea for a recess does not

constitute conduct for which the trial court can reasonably be accused of directing

a verdict to be reached or implying to theyjthat they will beheld until they are

able to reach a verdict. €hnstruction of the court deenot constitutecoercion.
Consequently, the defendant was not prejudiced.

Petitioner cites no authority suggesting that this analysis was contrary to or an
unreasonable application of cleadgtablished federal law, nor has this Court found any such

authority.” Moreover, the Missouri Court of Appeatmalysis does notvolve an unreasonable

" The Court notes that Petitioner does not argae ttre state court should have presumed that
the communication in this instance was prejudicial. The Eighth Circuit has held that
“[clommunication between judgend jury in the absence of amdthout notice tothe defendant
creates a presumption of prejudice” that “mayolvercome . . . by a clear indication of lack of
prejudice.” Stewart v. Nix972 F.2d 967, 971 (8th Cir. 1992 owever, the presumption does
not apply to contacts betweem judge and jury that are mbre‘ministerial” rather than
“substantive” in natureUnited States v. Manr685 F.3d 714, 721 (8th Cir. 2012) (citations
omitted). Here, the communicationisgue appears to be “ministeridbecause itlid not involve
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determination of the facts in the light of theidmance presented to it. Indeed, in the slightly
different context of a habeas claim challiewgthe trial court’s decision to give @len charge®
the Eighth Circuit held that aate court finding that the jury’s verdict was not coerced is “the
type of finding of fact” that ipresumed correct in the abserof “convincing evidence to the
contrary.” Stallings v. Delp117 F.3d 378, 381-82 (8th Cir. 199hplding that the magistrate
judge had “correctly apigd the presumption of correctnesgshe state court of appeals’ finding
that the jury was not coerced into reachiagunanimous verdict, even though they had
deliberated almost continuouslyrfthirteen hours, had not slefor over twenty hours, and had
been read [aillen charge] after the foreperson indicated at 2:30 a.m. that the jury was at a
stalemate”). Regardless of whether the findinghofcoercion here (and thus no prejudice) is
entitled to a presumption of correctness, it is tast with the record and is not unreasonable
in light of clearly esthlished federal law.

For the above reasons, Claim Three must be denied.

4. Claim Four: Ineffective Assistance o€ounsel — Failure to File Motion to
Dismiss under the UMDDL

In Claim Four, Petitioner argues that his tdalinsel was ineffective because he failed to
allow the trial court to decide whether thmiform Mandatory Disposition of Detainers Law

(“UMDDL"), Mo. Rev. Stat. 88§ 217.450-217.485, had begslated. Petitioner raised this claim

communication about the facts substance of the case. Redesd, it has not been clearly
established by the United States Supreme Coattatpresumption of pjudice would apply to
such a communication. Thus, the Missouri Court ppéals’ analysis was not contrary to or an
unreasonable application of cleadgtablished Federal law, dstermined by the Supreme Court
of the United States.

8 «An Allen-charge is a supplemental jury instruction thevises deadlocked jurors to reconsider
their positions.”"Wagner v. Jones/58 F.3d 1030, 1032 n.4 (8thrCR014) (quotation marks
omitted).
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in his motion for post-conviction relief, and tMissouri Court of Appeals denied the claim on
its merits. Resp’t Ex. J at 11-16.

The UMDDL provides that a person confined to the Missouri Department of Corrections
who has a detainer pending against him maydileritten request to dispose of that detainer.
Mo. Rev. Stat. § 217.450(1). Undée version of the UMDDL thapplied when Petitioner was
being detained, if the prisoner complies withtai® procedural requirements for making such a
request, he must be brought traal within 180 days ofthe receipt ofthe requestState v.
Williams, 120 S.W.3d 294, 298 (Mo. Gapp. 2003) (citing 8§ 217.460 (2000)j.the prisoner is
not brought to trial withirthe 180-day period, “no court shallveajurisdiction tohear the case
and shall issue an order disising the same with prejudiced:®

Petitioner argues that his counsel was ineffector failing to file a motion to dismiss the
case before trial because more than 180 days had passed since Petitioner had informed the
Department of Correction that“de facto detainer” haoken lodged against him.

The Sixth Amendment guarantees a criminal nieéat the right to effective assistance of
counselStrickland v. Washingto@66 U.S. 668, 686 (1984). To pe#von a claim of ineffective
assistance of counsel, Petitioner must show(thathis] counsel’'s perfamance was deficient”
and (2) “the deficient performance prejudiced [his] defeniske.at 687. In evaluating counsel's
performance, the basic inquiry is “whetheunsel’s assistance was reasonable considering all
the circumstances Id. at 688. Petitioner bears a hgalurden in overcoming “a strong

presumption that counsel’s conduct falls withire wide range of reasonable professional

® “Missouri’s UMDDL was amended in 2009 and ngrovides that state officials’ failure to
comply with the UMDDL ‘shall not be the basior dismissing the indictment, information, or
complaint unless the court also finds that the offender has been denied his or her constitutional
right to a speedy trial.”"Moore v. SteeleNo. 4:12CV1174 CDP, 2013 WL 3092186, at *2 n.4
(E.D. Mo. June 18, 2013) (quog Mo. Rev. Stat. § 217.450(3)).
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assistance.ld. at 689. Indeed, a strong presumption tsxibat counsel’s conduct “might be
considered sounttial strategy.”ld. (citation and internal quotation marks omitted). “[S]trategic
choices made after thorough investigation of lamd facts relevant tplausible options are
virtually unchallengeable.Id. at 690. To establish prejudice, Petitioner “must show that there is
a reasonable probability that, but for counsel’srafessional errors, the result of the proceeding
would have been different. A reasonable prdigbis a probability sufficient to undermine
confidence in the outcomeld. at 694. In the context of a habedaim, it is not sufficient for
Petitioner to “show that he would have satisfigttickland’s test if his claim were being
analyzed in the first instanceBell v. Cone535 U.S. 685, 698-99 (2002). “Rather, he must show
that the [state appellate court] appli&trickland to the facts of his case in an objectively
unreasonable mannetd. at 699.

The Missouri Court of Appealfound that neither of thetricklandprongs was satisfied,
because there had been no UMDDL violation #imc the filing of a motion to dismiss under the
UMDDL would have beengointless.” It stated:

We need not reach [the] issuewlfiether the State had lodgedia facto
detainer against Rhoades because, even when assangugndothat it had,
Rhoades’s [ineffective assastce of counsel] claim woulktill be without merit in
light of the fact that he never actually filed a motion for speedy trial to start the
clock running under the UMDDL. “A fundam&al procedural requirement of
Section 217.450 is a written demand for spyegisposition addressed to the court
and prosecuting attorney wieethe charges are pendingsieene v. State332
S.W.3d 239, 243 (Mo. App. W.[2010) (quotation omitted). “The 180-day time
limit begins to run only when both the peesiting attorney and the circuit court
receive a defendant’s request fdisposition of pending chargesld. (citing
Section 217.460).

Rhoades argues that in January 2@0d in July 2007 he sought through
the DOC to have the instant charges (which were filed against him in December
2006) disposed of in a full and finalstsion, and that these inquires [sic]
somehow constituted substantial compliance with the UMDDL. But this Court
has held that such inquiries to the DCGbne, do not constitute a written demand
sufficient to trigger the UMDDLSee Green332 S.W.3d at 245 (“In this case,
Greene merely sent a letter to the DOC requesting advice on how to initiate the
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180-day time limit. The DOC returned tHetter and notified him that there was

no detainer lodged against him. A claimsafbstantial complizce requires, at a

minimum, that the defendant submit a rexjusddressed to the circuit court and

the prosecuting attorney.”).

A detainer (e factoor otherwise) can b@dged against the defendant by

the State, but if the defendant does notrasse right to a spedy trial as required

by UMDDL, it is pointless to file a motioto dismiss on that basis because the

180 day period never begaBeeSection 217.460 (“Within one hundred eighty

days after the receipt of the request ardificate, pursuanto sections 217.450

and 217.455, by the court and the prosecuting attorney the indictment,

information or complaint shall be brought to trial9ee also Branstetterl07

S.W.3d at 472 (defendant filed a demdadspeedy trial with the court and the

prosecutor on August 21, 2000, which was prior to his trial on January 9, 2002,

thereby satisfying that specific stadry requirement of Section 217.450).

Resp’t Ex. J at 13-14.

The Missouri Court of Appeals’ decisiowas not contrary to or an objectively
unreasonable application &trickland.The court properly articulated tt&trickland standard.
Resp’t Ex. J at 4-5. With regard to the fi&ticklandprong, it was not objectively unreasonable
for the state court to find trial counsel not defint for failing to file a motion to dismiss under
the UMDDL when such a motion would have bégaintless” under state law because Petitioner
had not satisfied the procedurafjuirements of the UMDDL. “Detminations of state law made
by a state court are binding on a federrt in habeas proceeding&lipien v. Clarke403 F.3d
615, 619 (8th Cir. 2005). This court cannot “secgudss the decision of a Missouri state court
on Missouri law.”Arnold v. Dormire 675 F.3d 1082, 1086 (8th Cir. 2012).

Moreover, it was not unreasonable for the statgtco find that trial counsel’s failure to
file a motion that would have beelenied as a matter of state ldwd not result inprejudice to
Petitioner.

For all of the above reasor@@laim Four must be denied.
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5. Claim Five: Ineffective Asstance of Counsel — Faile to File Motion to
Suppress Statements Obtained Without Miranda Warnings

In Claim Five of his Petition, Petitioner argudst his trial counselvas ineffective for
failing to file and litigate a pretrial motion s&uppress statements Petitioner made while he was
in custody and n®Miranda warning had been given. In thesatements, Petitioner told police
first that he did not kow Patton and later that he did fect know Patton, that Petitioner had
gotten into a heated giste with Patton, that Patton hadehtened to shoot Petitioner and his
girlfriend, that Patton had left, and thattiBener did not know anything about Patton’s
whereabouts. Petitioner raised this claim ig imotion for post-conviction relief and on appeal
from the denial of post-conviction relief, anetMissouri Court of Appealrejected the claim on
the merits. Resp’t Ex. J at 4-10.

As discussed above, to prevail a claim of ineffective ssistance of counsel, Petitioner
must show that (1) “[his] aunsel's performance was de&ot” and (2) “the deficient
performance prejudiced [his] defens&trickland 466 U.S. at 687. To obtain habeas relief, a
petitioner “must show that the [state appellate court] apf@tadklandto the facts of his case in
an objectively unreasonable mannd&éll v. Cone535 U.S. 685, 699 (2002).

In considering this claim, the motion coartd the Missouri Court okppeals found that
Petitioner had not established ineffectivesiatance of counsel. & motion court found as
follows:

Movant claims his trial counsel was ffextive for failing to file and litigate a

pretrial motion to suppress Movansecember 22, 2006 statement. Counsel was

not ineffective. Trial counsel Mr. Slusher credibly testified that, as a matter of

trial strategy, he believed the statement was going to come into evidence once

Movant took the stand and testified. Theref there would be no reason to file a

motion to suppress. Movant had made salvstatements about the same events,

and it was reasonable trial strategy to @péte that Movantvould be subject to

impeachment with his prior inconsistestatements. Even if Movant could
overcome the presumption that his tr@unsel acted with reasonableness in
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failing to file and litigate a motion tsuppress, Movant cannot show prejudice.

There is no reasonable probability of a déf® outcome at trial, because there

were ample ways the same evidence would have come in.

Resp’t Ex. F, at 5-6. The Missouri Court of Aggs, after citing the above findings, affirmed the
finding of the motion court. Resp’t EX. at 7-10. It emphasized that (1) unéiarris v. New
York 401 U.S. 222, 226 (1971), when a defendantfieess at trial, his prior inconsistent
statements to police are admissible as impeachmedence even if those statements were
obtained in violation oMiranda, (2) Petitioner testifig at trial and did nadispute that he would
have done so regardless of whether his atoimad filed a motion tsuppress, and (3) the
statements allegedly subject to suppression weansistent with his testimony to the jury and
were properly used at trial to impeatiat testimony. Applying the first prong Sfrickland the
court found that the decision of efer to file a motiomo suppress was a matter of trial strategy
and that trial counsel could not be deemedfantiive for failing to file a motion to suppress
statements that would have been admissiblavay. Resp’t Ex. J at 10. Applying the second
prong, the court found that because the statenveoiisd have been admitted as impeachment
evidence, there was no reasonable probability tirtoutcome of his trial would have been
different had a motion to suppress been fildd.

The Missouri Court of Appeals’ decisionddnot involve an objectively unreasonable
application ofStrickland The court correctly recognized trsatements made during a custodial
interrogation that lacked the qmedural safeguards required Blyranda may be admitted for
impeachment purposes if the defendant testifies atlt@tis, 401 U.S. at 226 (holding that the
“shield provided byMiranda cannot be pervertedtm a license to useerjury by way of a
defense, free from the risk of confrombat with prior inconsistent statementsnited States v.

Issaghoolian 42 F.3d 1175, 1177 (8th Cir. 1994) (“Itusell established thaitatements made
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without warnings adequate tdiranda are admissible for the Ilimited purpose of
impeachment.”}° Petitioner testified at trial that he was present when Patton was killed by Tim
Adams—testimony inconsistent with his staésn to police that Patton left Petitioner’s
girlfriend’s house and tha&etitioner did not know where Pattaras. Resp’t Ex. J, at 8. As the
Missouri Court of Appeals noteth considering PetitionerMiranda claim on direct appeal,
“Rhoades’s initial statement (withoMiranda warnings) isnot an incriminating statement, and

the statement was not offered for an inculpapargpose” but was rather “offered to show a prior
inconsistent statement.” Resp’'t Ex. D Hd-11 n.4. Thus, it was not unreasonable for the
Missouri Court of Appeals taletermine that these statements were admissible impeachment
evidence even if they wembtained in violation oMiranda. Indeed, Petitioner’s trial counsel
testified before the motion couttat he decided not to file motion to suppress “as an overall
matter of trial strategy,” because “Mr. Rhoades @aimg to have to testify in order for us to
have a defense” and because “[iJt was my be¢hat the unMirandized statement was going to
come in once he testified,” along with “other amsistent previous statements.” Resp’t Ex. G at
35. Petitioner does not dispute the would have testified atiat regardless of whether his
counsel had successfully litigatadmotion to suppress. Giv&iricklands “strong presumption

that counsel’'s conduct falls within the wide range of reasonable professional assistance,” 466
U.S. at 689, it was not objecéily unreasonable for the Missouro@t of Appeals to conclude

that trial counsel was not deficient for decidimgt to move to suppress evidence that was not

itself inculpatory and that was adssible as impeachment evidence.

9 The Court acknowledges that, had the statemterttse police been fivoluntary,” they would
not be admissible for any purposeee Mincey v. Arizonad37 U.S. 385, 398-402 (1978).
However, Petitioner does not contend thatdtegements to police were not made voluntarily,
nor does the record support such a position.
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In addition, the Missouri Court of Apgals’ finding that there was no reasonable
probability that the outcome of the trial wolldve been different had the motion to suppress
been filed was not an objeatily unreasonable application $frickland It was not unreasonable
for the state court to conclude that the succédgigation of a motion to suppress would not
have affected the outcome of the trial, and that therefore there was no prejudicgtuokland
where the evidence would have been admitted for impeachment purposes even if the motion had
been filed.

For all of the above reasqr@laim Five is denied.

IV.  CONCLUSION

For the above reasons, Petitioner is not entitiei@deral habeas relief. Under 28 U.S.C.
§ 2253, an appeal may not be taken to the couappgals from the final order in a 28 U.S.C.
§ 2254 proceeding “[u]nless a cirtyustice or judge issues a técate of appealability.” 28
U.S.C. § 2253(c)(1)(A). To grant such a certifigahe judge must find & the petitioner “has
made a substantial showing of the denial of a constitutional’right§ 2253(c)(2);Tiedeman v.
Benson 122 F.3d 518, 522 (8t@ir. 1997). “A substaidl showing is a showing that issues are
debatable among reasonable jurists, a court could resolve the issues differently, or the issues
deserve further proceeding€bx v. Norris 133 F.3d 565, 569 (8th Cir. 1997) (citation omitted).
The Court finds that reasonable jurists could not differ on Petitioner’s claims, so the Court will
not issue a Certificate éfppealability. Accordingly,

IT ISHEREBY ORDERED that Petitioner’s petition for wrof habeas corpus pursuant
to 28 U.S.C. § 2254 BENIED.

IT ISFURTHER ORDERED that this case iBI SMISSED.
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IT IS FURTHER ORDERED that no Certificate of Apgalability shall issue because
Petitioner has failed to make a substantial showhagihe has been deniacconstitutional right.
28 U.S.C. § 2253.

A separate Judgment shall acgzany this Memorandum and Order.

Dated this 26th day of September, 2014.

/s/ Shirley Padmore Mensah
SHIRLEY PADMORE MENSAH
UNITED STATES MAGISTRATE JUDGE
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