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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOUR
EASTERN DI VI SI ON

DARLA P. GARRI SON,
Pl aintiff,
Case No. 4:11CV1503 FRB

V.

M CHAEL J. ASTRUE, Comm ssi oner
of Social Security,

N N N N N N N N N N

Def endant .

MEMORANDUM AND ORDER

This matter is on appeal from an adverse ruling by the
Comm ssi oner of Social Security. Al matters are pending before
t he undersigned United States Magi strate Judge, with consent of the
parties, pursuant to 28 U.S.C. § 636(c).

| . Procedural Background

Plaintiff Darla P. Garrison (“plaintiff”) applied for
Disability I nsurance Benefits (“DIB”) under Title Il of the Soci al
Security Act (“Act”), alleging that she becane unable to work due
to disability on May 25, 2005. (Adm nistrative Transcript (“Tr.”)
112-19). After her application was deni ed, she requested a hearing
before an adm nistrative law judge (“ALJ”) which was held on
February 4, 2010. (Tr. 8-27). On March 19, 2010, the ALJ issued
a decision in which she determ ned that plaintiff was not disabled
under the Act. (Tr. 30-39).

Plaintiff sought review from def endant agency’s Appeal s

Council, which denied her request for review on July 27, 2011.
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(Tr. 1-4). The ALJ's decision thus stands as the Conm ssioner’s
final decision under 42 U S.C. § 405(9q).
1. Evi dence Before The ALJ

A. Plaintiff's Testi nony

Plaintiff, age 37 at the tinme of the admnistrative
hearing, testified that she had a GE D and training as a
Certified Nurse’'s Assistant. (Tr. 11). She attended vocationa
rehabilitation in 2006. (Tr. 12). Plaintiff testified that she
becane disabled on May 25, 2005 following an accident at work
(Tr. 15). Plaintiff described the accident as follows: “I had
tw sted, immediately had severe pain shooting down ny leg, could
hardly wal k, and reported it, basically, after that and went to the
doctor.” (lLd.) Plaintiff reported the accident to her enployer,
and her enpl oyer referred her for nedical treatnent that included
di agnostic testing. (Tr. 16). Plaintiff testified that she
underwent conservative treatnent including physical therapy,
mani pul ation, and stinulation, and ultimtely underwent surgery in
July of 2005. (1d.)

Foll ow ng surgery, plaintiff had synptons in her |egs,
and was referred to a physi ci an who perforned facet injections, but
the injections did not help. (Tr. 17). Plaintiff was then
referred to a pain managenent specialist who also perforned
injections including hip injections. (Tr. 18). Plaintiff
testified that the hip joint injections helped at the tine, but
that her back pain never went away. (Id.) Plaintiff testified

that she tried to return to work in Septenber of 2005, but Ieft
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after two days due to painin her legs. (ld.) Plaintiff testified
t hat she has had additional injections in her back and knee joints,
and al so underwent “smart |ipo” on her stomach to renove wei ght
fromher stomach in an effort to alleviate her back pain, but this
did not help. (Tr. 19).

Plaintiff testified that she filed a workman's
conpensation case, which was resolved via a settlenent of
approximately $126,000.00 in April or March of 2007. (Ld.)
Plaintiff testified that, since the resolution of her workers’
conpensati on case, she has been undergoing treatnent froma doctor
named Dr. Khattak. (Tr. 20).

She testified that she has constant pain down t he back of
her spine and that, when she sat straight up, the pain shoots down
her left leg “and then it’ll go fromthe knees straight down to the
bone.” (Tr. 21). Plaintiff also stated that her feet were “nunb
and tingly.” (ld.) She testified that, on a nonthly or bi-nonthly
basis, she had “periodic pain episodes” or “flare ups” that were
triggered by twisting, turning the wong way, or straining, and
which resulted in her being unable to do anything. (Tr. 21-22).
Plaintiff testified that these epi sodes | asted for about two weeks,
and that she could be in bed for that long. (Tr. 22).

Plaintiff testified that, when sitting, she turned her
body in order to keep her weight off her back. (Tr. 23). She
stated that she needed to recline with her legs elevated. (ld.)
She testified that she had been told that her present condition was

as good as she was going to get. (ld.) She stated that she was
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abl e to do sonme housework for tento fifteen mnutes at a tinme, and
could “do little things and then recline, get off ny back.” (Tr.
23-24). She explained that she could dust as |long as she did not
have to reach or bend, and could fold clothes as | ong as she could
stop and recline to get off her back. (ld.) She did not drive
unl ess she “absolutely would have to, energency-wise.” (Tr. 24).
The ALJ asked pl aintiff when she | ast drove, and she responded “[ a]
couple of nonths ago.” (ld.) The ALJ asked plaintiff how that
went, and plaintiff responded “I nean, | do it if | have to, like
if my daughter has to be picked up from school, or for being sick
or sonmething. It - - | don’t go a far distance, because | can’t
stand it.” (ld.) Plaintiff explained that sitting straight up in
a car and using her feet caused strain and synptons of pain
shooting dowmn her |leg and down her tail bone, and “nunbness and
coldness” in her feet. (ld.)

Plaintiff testified that she slept in a recliner because
she could not lay flat, and woke frequently during the night. (Tr.
24-25). She testified that she could not participate in her
children’s school activities because she could not tolerate
sitting. (Tr. 25). She did not go to novies or restaurants, but
she did watch television and read. (Tr. 26).

B. Medi cal Evi dence

Records from Saint Louis Spine Care Alliance (the office
of David S. Raskas, MD. and Patricia A Hurford, MD., MS.)
indicate that plaintiff saw Dr. Hurford on May 24, 2005 for back

and | eg conplaints follow ng a back injury at work. (Tr. 373). On
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that date, psychiatric evaluation was negative for depression.
(Tr. 374).

Records from M ssouri Baptist Mdical Center indicate
that CT scan performed on June 3, 2005, revealed diffuse
degenerative di sk disease at L5-S1, and a radial tear in the L4-5
disk with central and left lateral disk protrusion. (Tr. 361). On
July 2, 2005, Dr. Raskas performed an L4-5, L5-S1 diskectonmy with
deconpression and fusion. (Tr. 362-72).

On July 29, 2005, plaintiff saw Dr. Raskas wth
conplaints of leg pain the sane as before surgery, but stated that
her back felt better than before surgery. (Tr. 380). X-rays
showed a healing | unbar spine fusion. (Tr. 381). She returned on
Septenber 2, 2005 and stated that she felt a lot better than before
surgery, but still had pain in her |lower |egs and back going into
her buttocks, and also felt depressed. (Tr. 383). Dr. Raskas
increased plaintiff’s Prozac dosage and advi sed her to wean of f her
opi at e- based pain nedication. (ld.) Dr. Raskas released plaintiff
to return to sedentary-type office work, and advised plaintiff to
i ncrease her activity level. (1d.)

On Cctober 3, 2005, plaintiff returned to Dr. Raskas and
reported that she was m serable with back and | eg pain. (Tr. 388).
Dr. Raskas noted that he had reviewed the results of plaintiff’'s
di scogram and that she only had positive responses at L4-5 and L5-
S1. (ld.) Dr. Raskas wote that he was unsure whether plaintiff
had chronic pain behavior problens or whether there was a

structural abnormality, and ordered a nmyel ogram CAT scan and MR
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and instructed plaintiff to remain off work. (ld.) She returned
on COctober 14, 2005, and Dr. Raskas noted that the results of
plaintiff’'s testing showed the L3-L4 disk to be conpletely nornal,
with no evidence of any neurol ogic conpression. (Tr. 392). Dr.
Raskas wote that he was “at a loss to explain why she initially
was doi ng well after surgery and then now, since just going to back
to work, [sic] is doing much worse.” (1d.) Dr. Raskas noted that
neur ovascul ar exam nation was intact, but that plaintiff was quite
tearful during the examnation and felt stressed overall. (ld.)
He referred plaintiff for a second opinion. (Ld.) Plaintiff
returned to Dr. Hurford on October 20, 2005 and Cctober 26, 2005
for injections. (Tr. 393-95).

On Novenber 8, 2005, plaintiff was seen at Prem erCare by
Ravi V. Shitut, MD., with conplaints of |ow back pain and
bilateral |ower extremty synptons, |left side worse than right.
(Tr. 345). She reported being injured at work, and al so reported
trying to return to work but being unable to due to pain. (Tr.
346-47). Upon exam nation, plaintiff’s cervical and thoracic spine
were straight wth normal range of notion. (Tr. 346). Plaintiff
wal ked with a normal gait and could walk on her toes and heels.
(ILd.) Her back was stiff and hip notion caused pain, but straight-
| eg raise testing was negative bilaterally. (Tr. 347). Plaintiff
had sonme nunbness in her right big toe but normal reflexes, and
there was no atrophy. (ILd.) Dr. Shitut described plaintiff as
“mnimally overweight.” (Tr. 346).

Dr. Shitut noted that plaintiff’s post-operative x-rays
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were satisfactory, her surgical fusion appeared satisfactory, that
there was no significant pathology at the L3-L4 level, and that
addi tional surgery was not recomended. (Tr. 347). Dr. Shitut
recommended rehabilitation and pain control. (Tr. 347-48).

Plaintiff returned to Dr. Hurford on Novenber 14, 2005
with conplaints of pain in her back and |leg, and noted that the
facet injections had not helped at all. (Tr. 396). Dr. Hurford
noted that plaintiff’s fusion | ooked very good, and that plaintiff
was |ikely developing a solid fusion. (ld.) She recommended t hat
plaintiff begin physical therapy, remain off work, and return in
five weeks. (1d.)

Records from Pain Prevention & Rehabilitation Center
indicate that plaintiff was seen on Novenber 30, 2005 by Mani sh
Sut har, MD. (Tr. 349). Plaintiff reported bilateral |ow back
pain and bilateral |ower extremty pain that began i n Septenber of
2004. (ld.) Plaintiff described her pain as a burning pain in her
bilateral |ower back, and stabbing pain in her tailbone and
butt ocks and hi ps down her left thigh. (l1d.) She also described
achy pain in front of her left calf and achy pain in her bil ateral
feet. (ld.) She rated her pain as seven on a scale of one to ten,
and stated that it was aggravated by sitting, standing, activity,
exerci se, and col d. (Tr. 349). She was taking no nedications
(ILd.) Upon exam nation, Dr. Suthar noted that plaintiff appeared
to be in a mld to noderate degree of pain, and was tearful and
frustrated. (Tr. 350). Dr. Suthar noted there was no real

i ndi cation of synptom magnification. (ILd.) Straight |leg raise
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testing was negati ve. (ILd.) Dr. Suthar diagnosed chronic pain
syndronme with nmajor depression as a contributing factor, and hip
joint bursitis. (ld.) Dr. Suthar wote that it was inportant for
plaintiff to “begin sone formof regul ar exercising” every day such
as water exercise for 30 to 45 mnutes. (Tr. 350). He prescribed
Norco, Elavil, and Cynbalta, and advised plaintiff to return for
hip injections. (Tr. 351). Dr. Suthar wote “I do feel that she
can do a sedentary to light formof work.” (ld.)

Plaintiff returned to Dr. Suthar on Decenber 1, 2005 to
undergo hip injection. (Tr. 352). She returned on Decenber 29,
2005 for a followup visit, and it was noted that she was “doing
remar kably better.” (Tr. 356). She had followed Dr. Suthar’s
recomendation to do water exercise, and Dr. Suthar noted that
during “[h]er last fewtrips to the YMCA she was able to exercise
for a full hour which is a vast inprovenent.” (ld.) Plaintiff
reported no new conplaints, and stated that she was extrenely
pl eased wth the results of her hip injections but that the effects
were starting to wear off. (l1d.) Dr. Suthar changed plaintiff’s
medi cations in order to reduce her opioid usage, and ordered a nore
advanced acquatic fitness exercise <class, and stated that
plaintiff’s work status should remain the sanme. (1d.)

On January 4, 2006, plaintiff returned to Dr. Suthar and
reported a significant amount of | ower back pain that had worsened
since her last visit, and epidural injection was perfornmed. (Tr.
357). Dr. Suthar noted that the reduction in plaintiff’s opioid

usage may account for her increased pain. (Ld.) Plaintiff
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returned on January 30, 2006 and reported that she was doing
remar kably wel | . (Tr. 358). Dr. Suthar wote that he was very
pl eased with all of plaintiff’s efforts to help herself get better,
noting that she was wal king regularly for at |east 30 m nutes per
day and was perform ng water exercise on a daily basis. (ld.) He
wote that plaintiff had becone nore active and had devel oped nore
endurance and stam na. (Ld.) Dr. Suthar wote that he was
releasing plaintiff on a light duty | evel of work, and wote that,
as plaintiff got stronger and nore physically fit she woul d be abl e
to do even nore physical activity. (ld.) Dr. Suthar wote that he
understood that plaintiff would probably not return to her forner
job, and that plaintiff anticipated | ooking for work that fell into
a nore sedentary or |light category of work. (Tr. 358).

On January 30, 2006 plaintiff returned to Dr. Raskas and
reported that she was doing pretty well and maki ng good progress;
that she had started to exercise i ndependently, and had joi ned the
YMCA. (Tr. 400). Neurologic exam nation was within normal [imts.

(Id.) X-ray reveal ed a probable solid fusion at L4-S1. (Tr. 401).

Dr. Raskas noted that plaintiff was still treating with Dr. Suthar,
and that there was “still some roomto be nmade on weani ng her off
the pain nedicine wwth Dr. Suthar.” (Tr. 400). Dr. Raskas

rel eased plaintiff to return to work with a 30-pound lifting
restriction, and wote that this was “probably sonewhere near her
permanent restrictions.” (l1d.)

On June 21, 2006, plaintiff underwent an independent

medi cal evaluation with Shawn L. Berkin, D.O (Tr. 404-12). Dr.
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Berkin noted that plaintiff sustained two on-the-job injuries to
her | ower back. (Tr. 405). Plaintiff conplained of pain and
tenderness to her | ower back which she rated as an ei ght or nine on
a scale of one to ten when her pain nedication wre off. (Tr.
407) . Plaintiff was tearful when describing her synptons, and
stated that, if she did alittle bit of activity at home, she wll
feel it later. (Ld.) She conpl ai ned of tightness and nuscle
spasnms to her | ower back, she reported pain extending into her |eft
leg and pain in her joints when getting out of bed, and she stated
that she could not lift or carry her children. (l1d.) Plaintiff
stated that she felt depressed, and that she could not sit for
| onger than one hour. (l1d.) Upon exam nation, plaintiff wal ked
normal Iy but was tender in her |ower back wth nmuscle spasm over
t he paral unbar nuscles. (Tr. 408). She had normal nuscl e bul k and
tone, and normal reflexes. (Tr. 408-09). Straight |eg raise
testing was positive at 60 degrees. (Tr. 408).

Dr. Berkin opined that plaintiff should not return to her
prior enploynent, but that plaintiff should pursue enploynent at a
sedentary work demand level. (Tr. 411). Dr. Berkin opined that
plaintiff should participate in a home exerci se programand shoul d
avoi d excessive squatting, stooping, turning, twisting, lifting,
and clinbing, and should avoid wal ki ng and standi ng for extended
periods of tinme. (lLd.) Dr. Berkin opined that, if plaintiff was
required to sit, “she should be allowed to stand, stretch and nove
about on an hourly basis in order to mnimze her |ower back

synptons.” (Ld.) Dr. Berkin inposed a 15 to 20-pound lifting

-10-



restriction fromthe floor to the waist as a single event, and a
ten-pound lifting restriction fromthe waist to the level of the
shoul der. (Tr. 412). He opined that she shoul d enpl oy proper body
mechanics when |[|ifting, and wuse appropriate neasures when
performng activities involving the back. (1d.) Dr. Berkin opined
that if plaintiff was required to performeven m ni mal exertion for
an extended period of tinme, she should be permtted frequent
breaks. (1d.)

MRl of plaintiff’s left knee, perfornmed on Septenber 7,
2006 at Jefferson Menorial Hospital, showed degeneration of the
medi al and | ateral neni scus and degeneration of the cartil age under
t he kneecap. (Tr. 306).

Records fromHafiz Khattak, MD., indicate that plaintiff
was seen on several occasions from Septenber 7, 2006 through
Cct ober 16, 2008 for pain managenent. (Tr. 309-25). When she
presented for treatnent, she characterized her pain as ranging from
noderate to severe. (1d.)

The record indicates that plaintiff sought treatnent
fromBrij R Vaid, MD. for conplaints including chronic back pain,
knee pain and ADD from July 26, 2006 to April 2, 2008. (Tr. 181-
241). Dr. Vaid s records indicate that plaintiff was prescribed
prescription pain nmedication and nedi cations for depression. (ld.)

X-ray of plaintiff's left knee, performed on August 14,
2006 at Jefferson Menorial Hospital, reveal ed soft tissue swelling
and joint effusion. (Tr. 248). An MR of plaintiff’s left knee,

performed on Septenber 7, 2006, revealed joint effusion
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degeneration of the medial and | ateral neniscus, and degeneration
of the cartilage behind the kneecap. (Tr. 247).

On Novenber 26, 2007, Gurpreet Padda, M D. perfornmed a
procedure to insert an intrathecal punp, a device used to
adm ni ster pain nedication directly to the spine. (Tr. 268). It
isindicated that this punp was to be used on a trial basis. (ld.)

Records from the Center For [Interventional Pai n
Managenment show that plaintiff was seen for pain mnagenent
i ncl udi ng nerve bl ock therapy, fromJuly 26, 2006 to July 2, 2008
by Dr. Padda. (Tr. 249-304).

MRl of plaintiff’s |lunbar spine performed on June 12,
2008 revealed mld disc bulging at L3-4 wth no stenosis, and post -
operative changes at L4 to S1 with no evidence of disc protrusion
or stenosis. (Tr. 307-08). Right knee x-ray perforned on July 2,
2008 revealed mld posterior angulation at the fenoral/tibial
articulations but no other abnormalities. (Tr. 244).

On Novenber 12, 2008, Medical Consultant Any Blattel
conpl eted a Physi cal Residual Functional Capacity Assessnent form
(Tr. 326-31). Ms. Blattel opined that plaintiff could occasionally
lift and carry ten pounds and frequently lift |less than ten; could
stand and/or walk for at |east two hours in an eight-hour workday
and sit for six; and could push and/or pull without limtation
(Tr. 327). She opined that plaintiff should only occasionally
kneel but could frequently perform all other postural maneuvers,
and that plaintiff had no mani pul ative, visual, comunicative or

environnental limtations. (Tr. 329-30).
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Records fromDr. Khattak i ndicate that plaintiff was seen
on several occasions from Novenber 11, 2008 to August 20, 2009 for
pai n managenent. (Tr. 332-44). Plaintiff consistently rated her
pain as a two or three, and on one occasion a four, on a scale of
one to ten, and Dr. Khattak repeatedly noted nornal
muscul oskel etal, neurol ogic, and psychiatric exam nations. (l1d.)

Records from Saint Louis Internal Medicine indicate that
plaintiff presented for treatnent on July 10, 2009 and August 10,
2009. (Tr. 413-28). Plaintiff reported that her back pain was
controlled by nedications. (Tr. 420). She was instructed to
continue her nedications. (Tr. 418).

Records fromDr. Khattak indicate that plaintiff was seen
for pain managenent on Septenber 15, 2009, Novenber 5, 2009, and
Novenber 15, 2009. (Tr. 429-30; 431-32; 433-34). Plaintiff
characterized her back pain as noderate, corresponding to a three
on a scale of one to ten. (Tr. 430, 432, 434). Muscul oskel et al,
neur ol ogi ¢, and psychol ogi cal exam nation were normal. (Tr. 429,
431, 433). Dr. Khattak diagnosed plaintiff with chronic | ow back
pain and refilled her nmedications. (ld.)

On Novenber 24, 2009, plaintiff saw Dr. Khattak wth
conpl ai nts of | ower back pai n which she characterized as athree to
four, and which she described as sharp, dull, and aching, wth
radi cul ar synptonms down both legs. (Tr. 435). Muiscul oskel et al
neurol ogi ¢ and psychiatric exam nation were negative. (Tr. 436).

On February 2, 2010, Dr. Khattak conpleted a Physica

Resi dual Functional Capacity Questionnaire. (Tr. 438-42). Dr.
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Khattak wote that plaintiff had chronic |ow back pain,
spondylitis, and failed back syndrone. (Tr. 438). He noted that
plaintiff had periodic pain episodes, flare-ups, general fatigue,
and radiating pain. (Ld.) Dr. Khattak opined that enotional
factors played no role in her synptons. (Ld.) He opined that
plaintiff could sit, stand, and/or walk |less than two hours in an
ei ght - hour workday, and needed a position that allowed shifting
positions fromsitting to standing to wal king. (Tr. 439-40). He
opi ned that plaintiff needed to include periods of wal king around
during an eight-hour day. (Tr. 440). Dr. Khattak opined that
plaintiff would need nore than ten breaks of ten to twenty m nute
duration per day. (ld.) Dr. Khattak opined that plaintiff could
occasionally lift and carry ten pounds but should never tw st,
stoop/ bend, or clinb |adders. (Tr. 440-41). He opined that
plaintiff could rarely crouch/squat or clinb stairs. (Tr. 441).
Dr. Khattak opined that plaintiff’s inpairnments would probably
cause her to be absent from work nore than four days per nonth.
(1d.)
L1l The ALJ’ s Deci sion

The ALJ in this case determned that plaintiff had the
severe i nmpai rnments of degenerative disc di sease of the | unbar spine
with the residuals of surgery, but that she did not have an
inmpairnment, or conbination of inpairnents, of Ilisting-Ievel
severity. (Tr. 35). The ALJ determned that plaintiff had the

resi dual functional capacity (also “RFC’) to performthe full range
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of sedentary work as defined in 20 CF. R 8§ 404.1567(a).! (ld.)
The ALJ determ ned that plaintiff could performher past work as a
medi cal office receptionist. (Tr. 39). The ALJ concl uded that
plaintiff was not under a disability as defined in the Act at any

time through the date of the deci sion.

| V. Di scussi on

The Social Security Act defines disability as the
“inability to engage in any substantial gainful activity by reason
of any nedically determ nabl e physical or nental inpairnment which
can be expected to result in death or which has |lasted or can be
expected to last for a continuous period of not less than 12
months.” 42 U. S.C. 88 423(d)(1)(A), 1382c(a)(3)(A). An individual
will be declared disabled “only if [her] physical or nental
impairment or inpairnments are of such severity that [she] is not
only unabl e to do [her] previous work but cannot, considering [her]

age, education, and work experience, engage in any other kind of

1Sedentary work is defined as foll ows:

Sedentary work involves lifting no nore than
10 pounds at a tinme and occasionally lifting
or carrying articles Ilike docket files,
| edgers, and small tools. Although a sedentary
job is defined as one which involves sitting,
a certain amount of walking and standing is
often necessary in carrying out job duties

Jobs are sedentary if wal ki ng and standi ng are
required occasionally and other sedentary
criteria are net.

20 C.F.R § 404.1567(a).
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substantial gainful work which exists in the national econony.” 42
U . S.C. 88 423(d)(2)(A), 1382c(a)(3)(B)

To determne whether a claimant is disabled, the
Comm ssioner engages in a five-step evaluation process. See 20

C.F.R 8§ 404.1520; Bowen v. Yuckert, 482 U S. 137, 140-42 (1987).

The Comm ssioner begins by deciding whether the claimant 1is
presently engaged in substantial gainful activity. If so,
disability benefits are denied. Next, the Conmm ssioner decides
whet her the claimant has a “severe” inpairment or conbination of
i npai rments, nmeaning that which significantly [imts her ability to
do basic work activities. |If the claimant’s inpairnment(s) is not
severe, then she is not disabled. The Comm ssioner then determ nes
whet her the claimant’ s i npairnment(s) neet or equal any listed in 20
C.F.R, Subpart P, Appendix 1. If claimant’s inpairnent(s) is
equivalent to a listed inpairnent, she is conclusively disabl ed.
At the fourth step, the Conm ssioner determ nes whether the
claimant can perform her past relevant work. If so, the cl ai nant
is not disabl ed.

The decision of the Comm ssioner nust be affirmed if it
i's supported by substantial evidence on the record as a whole. 42

U.S.C. 8 405(g); Richardson v. Perales, 402 U.S. 389, 401 (1971);

Estes v. Barnhart, 275 F. 3d 722, 724 (8th Cr. 2002). Substanti al

evidence is | ess than a preponderance, but enough that a reasonabl e

person woul d find adequate to support the conclusion. Johnson v.

Apfel, 240 F.3d 1145, 1147 (8th Cr. 2001). To determ ne whet her

evidence is substantial, this Court considers “evidence that
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detracts fromthe Conmm ssioner’s decision as well as evidence that

supports it.” McKinney v. Apfel, 228 F.3d 860, 863 (8th Cr.

2000) . This Court is not permtted to reverse “nerely because
substantial evidence also exists that would support a contrary
out cone, or because we woul d have decided the case differently.

Jones ex rel. Morris v. Barnhart, 315 F.3d 974, 977 (8th G r. 2003)

(quoting Davis v. Apfel, 239 F.3d 962, 966 (8th Cr. 2001)); see

also Weikert v. Sullivan, 977 F.2d 1249, 1252 (8th Gr. 1992)

(internal quotation marks and citation omtted) (“if there is
substanti al evidence on the record as a whole, we nust affirmthe
adm ni strative decision, even if the record could also have
supported an opposite decision”).

In the case at bar, plaintiff challenges the ALJ's RFC
findi ngs, and al so contends that the ALJ i nproperly determ ned t hat
plaintiff could return to her past work. In response, the
Comm ssioner contends that the ALJ's decision is supported by
substanti al evidence on the record as a whol e.

A. Credibility Determnm nation

In the case at bar, the ALJ wote that he had consi dered
plaintiff’s subjective conplaints of synptons precluding all work
in accordance with 20 C.F. R § 404. 1529 and Pol aski. The ALJ then
not ed several inconsistencies in the record, including plaintiff’s
daily activities, which detracted from the credibility of her
subj ective conplaints. Plaintiff contends that the ALJ inproperly
considered her daily activities. Review of the record reveals no

error.
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Before determning the claimant’s residual functiona

capacity, the ALJ nust evaluate the credibility of the claimnt’s

subj ective conplaints. WAgner v. Astrue, 499 F.3d 842, 851 (8th
Cr. 2007) (citing Pearsall, 274 F.3d at 1217.) Test i nony
regarding pain is necessarily subjective in nature, as it is the
claimant’s own perception of the effects of her alleged physical

inpairnment. Halpinv. Shalala, 999 F.2d 342, 346 (8th Gr. 1993).

Because of the subjective nature of physical synptons, and the
absence of any reliable technique for their neasurenent, it is
difficult to prove, disprove or quantify their existence and/or
overall effect. Pol aski at 1321-22. In Polaski, the Ei ghth
Crcuit addressed this difficulty and established the follow ng
standard for the evaluation of subjective conplaints:

The absence of an objective nedical basis
whi ch supports the degree of severity of
subj ective conplaints alleged is just one
factor to be considered in evaluating the
credibility of the testinony and conpl aints.
The adj udi cator nust give full consideration
to all of the evidence presented relating to
subj ective conpl ai nts, i ncl udi ng t he
claimant’ s prior work record, and observations
by third parties and treating and exam ning
physicians relating to such matters as: (1)
the claimant’s daily activities; (2) the
duration, frequency and intensity of the pain;
(3) precipitating and aggravating factors; (4)
dosage, effectiveness and side effects of
medi cation; (5) functional restrictions.

ld. at 1322.
Al t hough the ALJ is not free to accept or reject the
claimant’ s subjective conpl ai nts based upon personal observations

al one, he may di scount such conplaints if there are i nconsistencies
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in the evidence as a whol e. ld. The “crucial question” is not
whet her t he cl ai mant experi ences synptons, but whether her credible

subj ective conplaints prevent her fromworking. Geqgg v. Barnhart,

354 F.3d 710, 713-14 (8th Gr. 2003). Wen an ALJ considers the
Pol aski factors and discredits a claimant’s conplaints for a good

reason, that decision should be upheld. Hogan v. Apfel, 239 F. 3d

958, 962 (8th Cr. 2001). The credibility of a claimant’s
subjective testinony is primarily for the ALJ, not the courts, to
deci de, and the court considers with deference the ALJ s deci sion

on the subject. Tellez v. Barnhart, 403 F.3d 953, 957 (8th Gr.

2005) .

Plaintiff contends that the ALJ i nproperly consi dered her
daily activities as detracting from the credibility of her
subj ective allegations. As the Eighth GCrcuit has recognized,
there are sone “m xed signals” regarding the significance of a
claimant’ s daily activities in evaluating clains of disabling pain.

Gl evenger v. Social Sec. Admn., 567 F.3d 971, 976 (8th G r. 2009).

However, it is well-settled that an ALJ may properly consider daily
activities as one factor in evaluating the credibility of a

clai mant’ s subjective conplaints. Casey v. Astrue, 503 F. 3d 687,

696 (8th Cr. 2007). This is what the ALJ did in this case: she
considered plaintiff’s daily activities as one factor in eval uating
her clainms of pain and other synptons precluding all work.

In assessing plaintiff’s credibility, the ALJ in this
case noted plaintiff’s fusion surgery and post-surgical care. The

ALJ noted that, when plaintiff was evaluated in October and

-19-



Novenber of 2005, her post-surgical radiol ogical reports reveal ed
a satisfactory surgical fusion with no significant pathol ogy at L3-
4; a nyelogram reveal ed no hardware failure; straight-leg raise
testing was negative; and she had no notor or sensory deficits of
the Il ower extremties. The ALJ al so noted that, when plaintiff was
evaluated in 2006, x-rays showed a solid fusion. The ALJ also
noted that x-rays of plaintiff’s knees showed only m|d posterior
directed angulation at the fenoral tibial articulations on the
|ateral view with weight bearing on each knee, and no other
abnormalities. The ALJ also noted that plaintiff’s 2008 MR
revealed little nore than mld disc bulging at L3-4. Wil e the
| ack of objective nedical evidence to support the degree of
subj ective conplaints is not dispositive, it is an inportant
factor, and an ALJ is entitled to consider the fact that the
obj ective nedical evidence fails to support the degree of alleged

limtations. 20 C.F.R 8 404.1529(c)(2); Kisling v. Chater, 105

F. 3d 1255, 1257-58 (8th CGr. 1997); Cruse v. Bowen, 867 F.2d 1183,

1186 (8th Gr. 1989)(the lack of objective nedical evidence to
support the degree of severity of alleged pain is a factor to be

consi dered); Johnson v. Chater, 87 F.3d 1015, 1017-18 (8th Cir

1996) (it is proper for an ALJ to consider the lack of reliable
medi cal opinions to support a claimant’s allegations of a totally
di sabling condition).

The ALJ al so noted that progress notes from 2010 showed
that pain nedication was controlling plaintiff’s back pain, and

that the record failed to denponstrate that plaintiff’s nmedications
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caused intolerable side effects. If an inpairnment can be
controlled with nedication, it cannot be considered disabling.

Patrick v. Barnhart, 323 F.3d 592, 596 (8th Cir.2003) (holding if

an inpairnment can be controlled by treatnment or nedication, it
cannot be considered di sabling).

The ALJ also noted that Drs. Shitut, Suthar, Raskas,
Ber ki n, Khattak and Padda all opined that plaintiff could returnto
sone type of Ilight or sedentary type of work wth certain
restrictions. The fact that these treating and exam ning
physi ci ans opined that plaintiff could performsone work activity
detracts from plaintiff’'s allegations that her pain and other

synptons preclude all work activity. Raney v. Barnhart, 396 F.3d

1007, 1010-11 (8th Cr. 2005); see also Edwards v. Secretary of

Health and Human Service, 809 F.2d 506, 508 (8th Cr. 1987);

Fit zsi mons, 647 F.2d at 863.

The ALJ noted that, when plaintiff sought pai n managenent
treatnent in 2009, she characterized her pain as a three on a one-
to-ten scale, with ten being the nost severe. This is consistent
with the record. As noted above, the record repeatedly
denonstrates that plaintiff characterized her pain as a tw or
three, and occasionally a four, on a one-to-ten scale when she
presented for pain managenent treatnment with Dr. Khattak in 2008
and 2009. In addition, the record fails to docunent that plaintiff
told her treating or eval uating physicians that she had to turn her
body while sitting to alleviate pressure on her spine, had to sit

in a reclining position, and that her daily activities were
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restricted to the sane severe extent she described during the
adm ni strative hearing. The ALJ also noted that sonme of
plaintiff's statements in her Function Report were inconsistent
with her hearing testinony. The ALJ noted that, while plaintiff
testified that she had not driven in the past nonth and did not
drive unless it was an energency, she reported in her Function
Report that she drove every third day if she had to. The ALJ al so
noted that, despite plaintiff’s hearing testinony that she spent
nmore than half of each day with her | egs el evated, she reported in
her Function Report that she watched her four-year-old child one
out of every three days, went shopping every third day, read and
wat ched television, prepared easy neals, dusted, and folded
clothes. The evidence in the record indicating that plaintiff
characterized her synptons and |limtations in an inconsistent
manner is one factor that detracts fromher subjective allegations

that she is disabled from all work. Ply v. Mssanari, 251 F.3d

777, 779 (8th Cr. 2001) (an ALJ is entitled to consider a

claimant’ s i nconsi stent statenents in determning his credibility);

see also Choate v. Barnhart, 457 F.3d 865, 871 (8th Cr. 2006)
(ALJ properly discredited the plaintiff’s testinony regardi ng sel f-
[imtation of physical activities when such limtations were
i nconsi stent with the nedical records).

The ALJ al so observed that plaintiff did not seemhighly
notivated to attenpt to return to work. Evidence indicating a lack
of notivation to work may be used as a credibility factor so | ong

as it is not a dispositive one. See Ramrez v. Barnhart, 292 F. 3d
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576, 581 n. 4 (8th Gr. 2002).
A review of the ALJ's credibility determ nation shows
that she evaluated plaintiff’s credibility in a manner consi stent

with the requirenents of Polaski v. Heckler. The ALJ did not, as

plaintiff contends, discredit plaintiff’'s allegations sinply
because of her ability to performlight daily activities. |nstead,
the ALJ considered plaintiff’s subjective conplaints on the basis
of the wentire record before her, and set forth nunerous
i nconsi stencies that, considered on the record as a whole,
detracted from plaintiff’s credibility. An ALJ may disbelieve
subj ective conpl ai nts where there are i nconsi stencies on the record

as a whole. Battles v. Sullivan, 902 F.2d 657, 660 (8th Gr.

1990). The ALJ wote that she was not inplying that plaintiff had
no pain, but was instead determ ning whether plaintiff’'s pain
reached a | evel that rendered her unable to work. “Wile pain may
be disabling if it precludes a claimant from engaging in any form
of substantial gainful activity, the nere fact that working may
cause pain or disconfort does not mandate a finding of disability.”

Perkins v. Astrue, 648 F.3d 892, 900 (8th G r. 2011) (quoting Jones

v. Chater, 86 F.3d 823, 826 (8th Cr. 1996)); see also G eqgqg, 354

F.3d at 713-14 (the “crucial question” is not whether the clai mant
experiences synptons, but whether her <credible subjective
conpl aints prevent her fromworking). Because the ALJ considered
the Polaski factors and gave good reasons for discrediting
plaintiff’s subjective conplaints, that decision should be uphel d.

Hogan, 239 F.3d at 962.
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B. Resi dual Functi onal Capacity Assessnent

The ALJ in this case determned that plaintiff retained
the RFC to performthe full range of sedentary work. Plaintiff
chal l enges this determnation, arguing that it is not supported by
“some nedical evidence” as required under the standards of the

Eighth Crcuit’s decisions in Lauer v. Apfel, 245 F.3d 700 (8th

Cir. 2001) and Singh v. Apfel, 222 F.3d 448 (8th Cr. 2000), and

that the ALJ failed to articulate a legally sufficient rationale
for the weight assigned to Dr. Khattak’ s opinion. Review of the
ALJ’ s decision reveals no error.

Resi dual functional capacity is defined as that which a
person remains able to do despite her limtations. 20 CF.R 8
404. 1545(a), Lauer, 245 F.3d at 70S3. The ALJ nust assess a
claimant’s RFC based upon all relevant, credible evidence in the
record, including nedical records, the observations of treating
physi ci ans and others, and the claimant’s own description of her

synptons and limtations. 20 CF.R 8 404.1545(a); Anderson v.

Shalala, 51 F.3d 777, 779 (8th Cr. 1995); Goff, 421 F.3d at 793.

Aclaimant’s RFCis a nedi cal question, and there nust be
sone nedi cal evidence, along with other rel evant, credi bl e evi dence
inthe record, to support the ALJ's RFC determ nation. Hutsell v.
Massanari, 259 F.3d 707, 711-12 (8th G r. 2001); Lauer, 245 F. 3d at
703-04; MKinney, 228 F.3d at 863. An ALJ's RFC assessnent which
is not properly informed and supported by sone nedi cal evidence in
the record cannot stand. Hutsell, 259 F.3d at 712. However ,

al t hough an ALJ nust determne the claimnt’s RFC based upon al
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rel evant evidence, the ALJ is not required to produce evi dence and
affirmatively prove that a claimant can |ift a certain weight or
wal k a certain distance. Pearsall, 274 F.3d at 1217 (8th Gr.
2001); McKinney, 228 F.3d at 863. The claimant bears the burden of
establishing her RFC. Goff, 421 F.3d at 790.

Plaintiff’s argunent that the ALJ’s RFC determ nation is
in error because it is unsupported by “sonme nedical evidence” is
unf ounded. An ALJ is required to base her residual functional
capacity assessnent upon all of the relevant evidence of record,

not solely upon nedical evidence. 20 C F.R 8 404.1545; see also

MEKi nney, 228 F.3d at 863. In this case, the ALJ considered and
di scussed all of the evidence of record. The ALJ noted that the
record denonstrated that plaintiff underwent back surgery in 2005
and inproved after surgery, and that objective nedical testing
revealed that the surgery produced a solid fusion and that
plaintiff had only mld disc bulging at L3-4 without stenosis. The
ALJ noted that x-rays of plaintiff’'s knees revealed only mld
findings. The ALJ noted that when plaintiff presented for foll ow
up treatnment, she often described her synptons as m | d to noderate,
and reported that her pain was managed with nedication. The ALJ
consi dered and di scussed the findi ngs and opi nions fromplaintiff’s
treating and exam ning physicians who specifically addressed
plaintiff’s ability to function in the workplace, and who opi ned
that plaintiff remained able to work in what they called a
sedentary to light capacity. Wile plaintiff’s physicians were

nost likely not considering the Comm ssioner’s definitions of
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“sedentary” and “light” work activity when using those ternms in
their opinions, it is significant that they consistently opined
that plaintiff remained able to perform work-related activities.
The ALJ noted that Dr. Berkin opined that plaintiff needed to limt
her lifting to 10 to 20 pounds; that Dr. Padda opined that
plaintiff could not work beyond the sedentary |evel but that she
had not yet reached maxi num nedi cal inprovenent; that Dr. Suthar
opi ned that plaintiff could work in capacities ranging fromlight
to sedentary; and that Dr. Raskas opined plaintiff could return to
work with a 30-pound lifting restriction. Dr. Berkin opined that
plaintiff only needed to avoid “extended” periods of walking or
standing, and Dr. Suthar opined that plaintiff should exercise to
i nprove her |evel of physical fitness and expressed his approval
when plaintiff reported that she was wal king for exercise. The
restrictions inposed by these treating providers and by Dr. Berkin
are consistent with the ALJ's determnation that plaintiff should
avoi d prolonged wal king or standing or lifting in excess of ten
pounds, and her conclusion that plaintiff could perform sedentary
wor K. This admnistrative record contains nore than adequate

nedi cal evidence to support the ALJ's RFC assessnent.?

2 Plaintiff’s reliance upon Singh and Lauer is sonewhat m spl aced.
In Lauer, the ALJ substituted his own lay opinion for that of
medi cal experts. There is no evidence that the ALJ here conmtted
this error. This admnistrative record contains nunmerous nedi ca
reports from various doctors addressing plaintiff’s ability to
function in the workpl ace, opinions upon which the ALJ did, and was
entitled to, rely. 1In Singh, briefly, the ALJ inproperly rejected
the opinion of a treating neurologist whose opinion was well-
supported by the record, in favor of the opinions of consulting
doctors who were not specialists and who had never exam ned the
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Contrary to plaintiff’s argunent, the ALJ properly
considered the outlying opinion of Dr. Khattak, who inposed
significant restrictions upon plaintiff due to physical and nental
factors. In general, “[a] treating physician’s opinion is given
controlling weight if it is well-supported by nedically acceptable
clinical and |aboratory diagnostic techniques and 1is not

i nconsistent with the other substantial evidence.” Renstrom v.

Astrue, 680 F.3d 1057, 1064 (8th Gr. 2012) (quoting Perkins v.

Astrue, 648 F.3d 892, 897 (8th Gr. 2011)). Atreating physician’s
opinion is not automatically entitled to controlling weight,
however, because the ALJ nust evaluate the record as a whole. 1d.
An ALJ is entitled to discount or even disregard a treating
physi cian’s opinion where other nedical assessnents are better
supported, or where the treating physician renders inconsistent
opi ni ons that underm ne confidence in those opinions. 1d. An ALJ
is not required to “rely entirely on a particular physician’s
opi ni on or choose between the opinions [of] any of the claimnt’s

physicians.” Mrtise v. Astrue, 641 F.3d 909, 927 (8th G r. 2011)

(citing Schmdt v. Astrue, 496 F.3d 833, 845 (7th Gr. 2007)).

The ALJ detailed Dr. Khattak’s findings and opinions,
wote that she had considered Dr. Khattak’s opinion, and noted
i nconsi stenci es between Dr. Khattak’ s opinion and the bal ance of

the other objective nedical evidence in the record as a whol e,

claimant. |In the case at bar, however, the ALJ had the benefit of
opi nions fromseveral physicians who had exam ned and even treated
plaintiff and, as wll be discussed, the weight of the evidence of
record fails to provide much support for Dr. Khattak’s opinion
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including the other physician opinions regarding plaintiff’'s
ability to function in the workplace. An ALJ may reject the
opinion of any nedical expert if it is inconsistent with the

medi cal record as a whol e. Pearsall v. Massanari, 274 F.3d 1211

1219 (8th Gr. 2001). It is the duty of the ALJ, not this Court,
to resolve conflicts in the evidence. |d.

The ALJ wote that, although Dr. Khattak opined that
plaintiff could not even tolerate a | owstress job due to anxiety
and depression, plaintiff did not allege these conditions as bases
for disability, nor did plaintiff testify that such conditions
precl uded her fromworking. |Instead, plaintiff testified that she
could not work because of pain. “[Aln ALJ is not obliged ‘to
investigate a claimnot presented at the time of the application
for benefits and not offered at the hearing as a basis for

disability.”” Gegq v. Barnhart, 354 F.3d 710, 713 (8th Cr. 2003)

(quoting Pena v. Chater, 76 F.3d 906, 909 (8th Cir. 1996)). The

ALJ also noted that, while plaintiff does have a history of
depression, it did not appear to preclude her fromworking in the
past. A condition that was present but not disabling during working
years and has not worsened cannot be used to prove a present

disability. Orick v. Sullivan, 966 F.2d 368, 370 (8th G r. 1992)

(per curiam; Dixon v. Sullivan, 905 F.2d 237, 238 (8th Cr. 1990).

The ALJ noted that Dr. Shitut described plaintiff as nerely
“mnimally overweight.” (Tr. 36, 346). The ALJ noted that, when
plaintiff presented for treatnent at St. Louis Internal Medicine,

she reported that nedication was controlling her synptons, and she
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had no nedi cal findings of sensory or notor deficits. Finally, the
ALJ noted that, despite the extreme |imtations Dr. Khattak
assessed, his own treatnment records indicate that plaintiff
routinely characterized her pain as a |level three on a one-to-ten

scale. See Davidson v. Astrue, 578 F.3d 838, 842 (8th Cr. 2009)

("It is permssible for an ALJ to di scount an opinion of atreating
physician that 1is inconsistent with the physician’s clinical

treatment notes"); see also Hacker v. Barnhart, 459 F.3d 934, 937

(8th Gr. 2006) (when a treating physician’s notes are inconsi stent
with his or her residual functional capacity assessnent, we decline
to give controlling weight to the residual functional capacity
assessnent).

Plaintiff suggests that the ALJ failed to coment upon
Dr. Padda’s Cctober 2006 statenent that plaintiff would be capable
of performng sedentary activity but was tenporarily disabled and
unenpl oyabl e. This contention is neritless. The ALJ’ s opinion
contains a detail ed di scussion of plaintiff’s October 2006 visit to
Dr. Padda, the limtations assessed, and the qualification Dr.
Padda i ncluded: that plaintiff had not yet reached maxi num nedi cal
i nprovenent. (Tr. 37). The ALJ then discussed subsequent nedi cal
records showing inprovenent in plaintiff’s condition, and
subsequent opinions from other physicians regarding plaintiff’s
ability to perform work-related activity. Nor does Dr. Padda’s
opi ni on provide support for Dr. Khattak’s opinion, as plaintiff
suggests. Dr. Padda opined that plaintiff could not work above the

sedentary level while Dr. Khattak assessed extrenmely restrictive
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[imtations.

The ALJ inthis caselimted plaintiff to sedentary work.
This represents serious functional restrictions, and supports the
conclusion that the ALJ did not entirely reject the nedical opinion
evi dence suggesting that plaintiff had significant limtations.

See Ellis v. Barnhart, 392 F. 3d 988, 994 (8th Cr. 2005) (The ALJ’ s

finding that plaintiff was limted to sedentary work is itself a
significant limtation, and reveals that the ALJ did give sone
credit to the opinion evidence).

Plaintiff also suggests that there are nedical records
t hat support the conclusion that she is disabled. As required, the

under si gned has consi dered t he evidence which “fairly detracts from

the ALJ's findings.” Goeper v. Sullivan, 932 F.2d 1234, 1237 (8th

Cr. 1991); see also Briggs v. Callahan, 139 F.3d 606, 608 (8th

Cir. 1998). However, where, as here, substantial evidence supports
the ALJ's decision, that decision may not be reversed nerely
because substantial evidence nmay support a different outcone.

Bri s, 139 F.3d at 608; Browning v. Sullivan, 958 F.2d 817, 821

(8th Cir. 1992), citing Cruse, 867 F.2d at 1184. Revi ew of the

ALJ's RFC determ nation reveals that she properly exercised her
di scretion and acted within her statutory authority in eval uating
the evidence of record as a whole. The ALJ conducted a legally
sufficient credibility determ nation, properly considered all of
t he evidence of record, and properly consi dered and wei ghed all of
t he nedi cal opinion evidence. The ALJ's extensive discussion

anal ysis and consideration of the evidence in the case at bar
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underm nes plaintiff’s challenges of the RFC assessnent. See

Wldman v. Astrue, 596 F.3d 959, 969 (8th Cir. 2010) (rejecting a

simlar argunment and affirm ng the AL’ s RFC fi ndi ng based upon t he
ALJ)'s review of the nedical records and credibility factors).
Having reviewed the ALJ's decision with the requisite deference,
t he undersi gned concl udes that her RFC determ nation is supported
by substantial evidence on the record as a whol e.

C. Function By Function Anal ysis

Plaintiff argues that the ALJ failed to undertake the

function-by-function analysis required by Pfitzner v. Apfel, 169

F.3d 566 (8th Cir. 1999). Review of the ALJ' s decision reveals no
error.

As plaintiff contends, the RFC should “identify the
i ndividual’s functional limtations or restrictions and assess his
or her work-related abilities on a function-by-function basis,”
including functions such as sitting, standing, and walking.

Depover v. Barnhart, 349 F.3d 563, 567 (8th Gr. 2003) (quoting

S.S.R 96-8p, 1996 W 374184, at *1). I n Depover, the Eighth
Crcuit noted that an ALJ's failure to nmake the function by
function assessnment “could result in the adjudicator overl ooking
sone of an individual’s limtations or restrictions.” |1d. The
Depover Court noted that, in Pfitzner, 169 F.3d 566, the ALJ's
deci sion was reversed on this basis because the ALJ had failed to
“specify the details” of the claimant’s RFC, and i nstead descri bed
it “only in general terns,” leaving it uncl ear whether substanti al

evi dence supported the ALJ's decision that the claimnt could
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return to his past relevant work. 1d.

In the case at bar, however, (as in Depover) the ALJ did
not nerely describe plaintiff’s RFC in “general terns.” See |d.
| nst ead, as di scussed above, the ALJ conducted a detail ed anal ysis
of all of the objective evidence of record and of plaintiff’s
testinmony, and fornul ated a specific RFC that took into account all
of plaintiff’s limtations that the ALJ found credible and
supported by the record. The ALJ wote that, while plaintiff could
not perform physically demanding work, and could not engage in
prol onged wal king or standing or lifting in excess of ten pounds,
plaintiff could perform sedentary work. The ALJ also cited the
specific definition of sedentary work from the Conmm ssioner’s
Regul ations. It is apparent that the ALJ's RFC determ nati on was
made followng a full exam nation of the record, and it does not
appear that the ALJ overlooked any of plaintiff’s limtations.
VWiile the ALJ did not present her RFC findings in bullet-point
format with each limtation inmediately foll owed by a di scussi on of
t he supporting evidence, such arigid format is not required by the
Eighth Crcuit or by the Social Security Rulings, as plaintiff
suggests.

D. Plaintiff's Past Rel evant Wrk

The ALJ determned that plaintiff could return to her
past work as a “nedical office receptionist.” (Tr. 38, 39).
Plaintiff alleges error, arguing that the ALJ failed to nake
specific findings regarding the actual demands of her past work.

In response, the Conm ssioner contends that the ALJ specifically
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stated that she had conpared plaintiff’'s RFC with the demands of
her past work and found that plaintiff could performthe job as
actually and generally perfornmed, and that the record supports such
conclusion. Plaintiff’s argument is well-taken.

I n reachi ng her conclusion that plaintiff couldreturnto
her past relevant work, the ALJ wote as foll ows:

While the claimant cannot perform physical

demanding [sic] work, the claimnt has the

capacity to perform sedentary work. She is

precl uded from prol onged wal ki ng or standing

and lifting in excess of ten pounds. Wth

this residual functional capacity, she can

return to her past relevant work as a nedi cal

of fice receptionist.

(Tr. 38).

The claimant is capable of perform ng past
rel evant wor k as a medi cal of fice
receptionist. This work does not require the
per f or mance of wor k-r el at ed activities
precl uded by t he claimant’s resi dua
functional capacity (20 CFR 404. 1565).

In conparing t he claimant’s resi dua
functional capacity wth the physical and
ment al demands of this work, the undersigned
finds that the claimant is able to performit
as actually and generally perforned.

(Tr. 39) (enphasis in original).

The foregoing does not anmount to sufficient findings
regarding the demands of plaintiff’s past work. Defining a
claimant’s residual functional capacity is not the only task
required at step four. The ALJ is also required to “fully
i nvestigate and make explicit findings as to the physical and
ment al demands of a claimant’s past relevant work and to conpare

that with what the clainmant herself is capable of doing before he
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determ nes that she is able to perform her past relevant work.”

Nimck v. Secretary of Health & Hunman Serv., 887 F.2d 864, 866 (8th

Cr. 1989). “A conclusory determnation that the claimnt can
perform past work, wthout these findings, does not constitute
substantial evidence that the claimant is able toreturnto his [or

her] past work.” G oeper v. Sullivan, 932 F.2d 1234, 1239 (8th

Cr. 1991). One way in which the ALJ may discharge this duty is
via reference to the specific job descriptions in the Dictionary of
Cccupational Titles (“DOT”) that are associated with the claimant’s
past work. See Sells, 48 F.3d at 1047.

In the case at bar, the only description of plaintiff’s
past work the ALJ offered was to describe it by the title “nedi cal
office receptionist.” (Tr. 38, 39). The ALJ did not refer to the
DOT, nor did the ALJ refer to any other evidence describing the
duties of the job of “nmedical office receptionist.”

The DOT does not contain an entry for a job titled
“medical office receptionist,” but it does contain different
entries that include the word “receptionist” in the title. One
could arguably infer that the ALJ was inplicitly referring to the
DOT classification 237.367-038 (“receptionist”), a job which is
i ndeed perforned at the sedentary |level. However, in this case,
the lack of an express reference reflects nore than a nere

deficiency in opinion-witing. . MGnnis v. Chater, 74 F.3d

873, 875 (8th Cir. 1996) (asserted errors in opinion witing do not
require reversal if the error probably had no effect on the
outcone). In her Wrk History Report, plaintiff did not describe

any of her past jobs using the term*“receptionist.” She described
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the job she performed from 2001 to 2005 as “custoner service” in a
“medi cal equipnent” business (Tr. 139), and also as “medi ca
equi pnent delivery and intake” (Tr. 166) and “custoner service
tech.” (Tr. 149). She described the duties of this job as
“[t]ools to instruct or assenbly Medi cal Equi pnment | take sheet to
deliver and instruct on equipnent all paper work for billing.”
(Tr. 140). She wote that she |ifted nedical equi pnent, and that
she was al ways wal ki ng, bendi ng, crouching and kneeling, and that
she lifted up to 50 pounds. (ld.) This nost certainly does not
describe work performed at the sedentary |evel.

Plaintiff described her other past jobs using various
titles such as “patient care worker” in a hospital (which involved
l[ifting patients); “assistant secretary,” “press operator” in a
factory; doctor’s assistant in a doctor’s office; assenbly worker
in a factory; CNA/Nurse’'s aide in a nursing honme; and waitress and
“food tech” in a restaurant. (Tr. 139, 166).

As plaintiff contends,

The decision as to whether the clainmant

retains the functional capacity to perform

past work which has current rel evance has far-

reaching inplications and nmust be devel oped

and explained fully in the disability

decision. Since this is an inportant and, in

sone instances, a controlling issue, every

effort nust be nmade to secure evidence that

resolves the issue as clearly and explicitly

as circunstances permt.

Baker v. Secretary of Health and Hunan Servi ces, 955 F. 2d

552, 556-57 (8th Cr. 1992) (quoting Soc. Sec. Ruling No. 82-62).
Rat her than formconcl usi ons or i nferences regardi ng what
the ALJ probably neant when she used the term “nedical office

receptionist” to describe plaintiff’s past work, the undersigned
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determnes that remand is necessary to allow the ALJ to nake
legally sufficient findings regarding the actual demands of
plaintiff’s past work. The undersi gned does not discount the
possibility that the ALJ may conclude that plaintiff in fact can
perform her past relevant work or, should the ALJ decide to
continue the sequential evaluation process to step five, that she
can performother work in the |local and national econom es.

Therefore, for all of the foregoing reasons, on the
clainms that plaintiff raises,

IT IS HEREBY ORDERED that the decision of the
Comm ssioner is REVERSED, and this cause is REMANDED to the

Commi ssi oner for proceedings consistent with this opinion.

. B o AT
~ ;f{‘f’ sleceete € '}*fﬁfgaﬁ;? 75

Frederick R Buckl es
UNI TED STATES MAG STRATE JUDGE

Dated this 21st day of Septenber, 2012.
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