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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOUR
EASTERN DI VI SI ON

LI NDA DEJANA, as Personal
Representative of the Estate of
Philip Dejana, Deceased, et al.
Plaintiffs,
V. No. 4:11CVv1457 FRB
MARI NE TECHNCLOGY, INC., et al.

Def endant s.

N N N N N N N N N N N

MEMORANDUM AND ORDER

Presently pendi ng before the Court is plaintiffs’ Mtion
to Dism ss Wthout Prejudice (Doc. #10). Al matters are pendi ng
bef ore t he undersi gned United States Magi strate Judge, with consent
of the parties, pursuant to 28 U S.C. 8§ 636(c).

This products liability/wongful death action arises out
of a fatal powerboat accident which occurred on August 24, 2008, in
the Great South Bay off of Long Island, New York, and resulted in
the deaths of Philip Dejana and Kevin Gaff. | nvoki ng federa
diversity and admralty jurisdiction, plaintiffs filed the instant
Conmplaint in this Court on August 22, 2011. 28 U S. C 8§ 1332,
1333. Plaintiffs Linda Dejana and WlliamT. G aff are citizens of
the State of New York and each act as personal representative of
the respective estates of decedents Philip Dejana and Kevin G aff.
The naned defendants in this action are Mssouri residents Mrine

Technol ogy, Inc., and Randy M Scism
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Prior tothe institution of the instant cause of action,
and specifically in Septenber 2010, plaintiffs filed a separate,
but identical, products liability/wongful death action agai nst the
sanme nanmed defendants in the United States District Court, Eastern
District of New York (“the EDNY case”). In February 2011,
defendants filed a notion to dismss in that cause for |ack of
personal jurisdiction, and that notion remai ned pendi ng before the
district court in New York at the tinme the instant cause of action
was filed inthis Court in August 2011. In their instant Mdtion to
Dismss Wthout Prejudice, plaintiffs aver that they filed the
instant cause of action in this Court “solely to protect their
claimfroma statute of limtations bar” in the event the district
court in New York dism ssed the EDNY case with prejudice. (Pltfs.
Meno. in Supp., Doc. #11 at p.3.)

On Septenber 26, 2011, subsequent to the filing of the
i nstant cause of action in this Court and prior to the effectuation
of service on the defendants, the district court in New York
determined that it did not have personal jurisdiction over the
defendants in the EDNY case. Rat her than dism ss the case,
however, the district court determned to transfer the action to
the Eastern District of Mssouri pursuant to 28 U S.C. 8§ 1406(a),
finding there to be a conpelling reason for transfer, and
specifically, that the statute of limtations had likely run on

plaintiffs’ clains. The action was thereafter transferred to this



district and is currently pending before United States District

Judge John A Ross. See Dejana, et al. v. Marine Tech., Inc., et

al., No. 4:11CV1690 JAR (E.D. M. 2011) (“the 1690 action”).
Thereafter, on Novenber 1, 2011, defendants entered their
appearance in the instant cause of action, filed an Answer, and
noved that the 1690 action be consolidated into this cause. Citing
Local Rule 4.03,! defendants requested that upon consolidating the
1690 action into this cause, the 1690 action be dism ssed. On
Novenber 4, 2011, plaintiffs filed the instant Mdtion to Dism ss
Wt hout Prejudice, requesting that the instant cause be di sm ssed
and that the 1690 action be allowed to proceed inasnuch as “[i]n
Case 1690, the parties have exchanged a Conplaint and Answer,
exchanged docunents, and agreed to a scheduling order. In Case
1690, the parties are ready to proceed with additional witten
di scovery, physical inspections, and depositions. There is no such
progress in Case 1457[.]” (Pltfs.” Meno. in Supp., Doc. #11 at
p.4.) In response, defendants argue that they would be prejudiced

by such a dism ssal inasmuch as they have already filed an Answer

Local Rule 4.03 provides:

A party desiring the consolidation of rel ated cases shal |
file a motion in the case bearing the |owest cause
nunber. . . . The district or magi strate judge presiding
in the | onest-nunbered case shall rule on the notion. |If
the notion is granted, the consolidated cases shall be
reassigned to the judge presiding in the | owest-nunbered
case. Follow ng consolidation, all docunents shall be
filed only in the | owest-nunbered case, unl ess ot herw se
ordered by the Court.



in the cause. Def endants further contend that the case should
proceed pursuant to the procedures set out in Local Rule 4.03
gover ni ng consol i dati on.

Once an answer or a notion for summary judgnent has been
filed in an action, a plaintiff may voluntarily dism ss the action
wi t hout prejudice only upon order of the court and upon such terns
as the court deens proper. Fed. R Civ. P. 41(a). A decision
whether to allow a party to voluntarily dism ss a case rests upon

the sound discretion of the court. Hamm v. Rhone-Poul enc Rorer

Pharm, Inc., 187 F.3d 941, 950 (8th Gr. 1999). *“In exercising

that discretion, a court should consider factors such as whether
the party has presented a proper explanation for its desire to
di sm ss, whether a dismssal would result in a waste of judicia
tinme and effort, and whether a dismssal wll prejudice the
defendants.” 1d. (citations omtted).

In this cause, plaintiffs’ explanation for seeking
dism ssal of this action is well supported and provi des a proper
basi s upon which to discontinue this action and to proceed with the
originally filed action, now pendi ng for sixteen nonths. Conparing
the status of the proceedings between this action and the 1690
action, the undersigned is of the opinion that it would be a waste
of judicial tinme and effort not to dismss this action and to
essentially begin anew in this cause. Finally, defendants have

failed to show that they would suffer any prejudice by the



di sm ssal of this action. Gven the brief period of tine the
instant cause has been pending and the l|ack of significant
commtnent of time and noney expended, the undersigned finds that
defendants will not be prejudiced by the dism ssal of this cause

w thout prejudice. Cf. Cooter & Gell v. Hartmarx Corp., 496 U. S

384, 397 (1990) (observing that Rule 41(a)(1) allows plaintiffs to
voluntarily dismss without prejudice “only during the brief period
bef ore t he defendant had nade a significant commtnent of tine and
noney. ") .

Therefore, the Court determnes in its discretion that
dism ssal of the instant cause of action wthout prejudice is
appropriate. In addition, upon reviewof the present circunstances
of the case, the Court determ nes that terns of dism ssal need not
be i nposed.

Accordi ngly,

| T 1S HEREBY ORDERED that plaintiffs’ Mtion to D smss
Wt hout Prejudice (Doc. #10) is granted.

| T 1S FURTHER ORDERED t hat this cause i s hereby di sm ssed
wi t hout prejudice.

IT IS FURTHER ORDERED that defendants’ Mdtion to
Consol i date (Doc. #7) and Anended Mdtion to Consolidate (Doc. #8)
are deni ed as noot .

IT I'S FURTHER ORDERED that plaintiffs’ Mtion to Stay

Def endants’ Motion to Consolidate (Doc. #9) is denied as noot.



| T 1S FURTHER ORDERED t hat the Cl erk of Court shall cause
a copy of this Menorandum and Order to be filed and docketed in

Dejana, et al. v. Marine Tech., Inc., et al., Cause No. 4:11CV1690

JAR
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etk . LBudstes
UNI TED STATES MAQ STRATE JUDGE

Dated this _11th day of January, 2012.



