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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

JULIA ANDERSON, )
Plaintiff, ))
V. )) Case No. 4:11-CV-1730-NAB
ERICK. SHINSEKI, ))
Defendant. ) )

MEMORANDUM AND ORDER

This matter is before the Court on Defendant Eric Shinseki’'s, Secretary of the
Department of Veteran Affairs, Motion for Bunary Judgment. [Docl9]. Plaintiff Julia
Anderson filed this action alleging retaliation irokation of Title VII of the Civil Rights Act of
1964, 42 U.S.C. § 2000et seq.and for judicial review of amdministrative decision of the
United States Merit Systems Protection Board (“MSPB”). SpecificAllylerson alleges that
Defendant retaliated against her for initiatiag EEO complaint regarding harassment and a
hostile work environment based on her race, whegulted in her termination. Anderson also
seeks review of the MSPBedision affirming her terminain. Defendant seeks summary
judgment asserting that Plaintiff cannot show a causal connection between protected EEO
activity and the adverse employment action and that substawiti'ience supporthhe MSPB’s
decision to terminate Anderson’s employment. phgies have consentéal the jurisdiction of

the undersigned United States didrate Judge pursuant to @8S.C. § 636(c). [Doc. 6].
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Factual Background

The Court finds that the following factse material and undisputed for purposes of
Defendant’s Motion foSummary Judgmerit.

Plaintiff was employed by the Department \ééterans Affairs Medical Center in St.
Louis, Missouri as a Pharmacy Technician from 2000 to 2009. On March 9, 2005, Pamela
Cameron, Pharmacy Technician Supervisosuesl a Memorandum to Anderson regarding
Anderson’s failure to request @harmacist review mailout pregmions in a timely manner,
keeping refrigerated items coolaleng prescriptions on the counter overnight, a bagging error,
and overfilling a machine.

On March 7, 2007, Maureen Telle, then Phacy Operations Manager, proposed that
Anderson be reprimanded for deliberate refusalawy out a proper order from her supervisor
on two occasions in January and February 2007. Dr. Laura Kroupa, #&esGtiief of Staff,
issued the reprimand 10 days later. OmilAl2, 2007, Telle placed Anderson on a ninety day
Performance Improvement Plan (“PIP”). TR&P stated that Andesg’s performance was
unacceptable in the areas of Preparing/Filing/[2eing and Customer Service and Performance.
The PIP outlined that Anderson’s performancedigficies included (1) placing auxiliary labels
that covered parts of the prescription label reguby federal law; (2) leaving refrigerated items

on the counter for over an hour; (3) placementfitiple patients’ medication in one bag;

! Local Rule 4.01 requires a party opposing a motion for summary judgment to note for all disputed facts the
paragraph number from movant’s listing of facts and all facts not specifically controverted aredadimittes

case, Anderson admitted most of defendant’s facts “in’ gt then included lengthy arguments that were not
relevant to the fact at issue. This is not a propertwdgdmit” or “controvert” Defendant’s facts. For example in
Defendant’s eleventh statement of fdeefendant simply stated that Andamés Petition for Review was denied on
a certain date. Anderson’s response was “Admit wighféHowing explanation,” which then included a lengthy
single spacedesponse describing the errors in the decideanying her Petition. Such argument was unnecessary
and completely irrelevant to the fact as stated by tHeridant, which Anderson admitted was true. Further, the
Court also notes that the local rules also require thdtilfalis, unless otherwise permitted by leave of Court, shall
be double spaced typed.” E.D.Mo. L.R. 2.01.



(4) not following the refill process on the ScriptPro machine resulting in an inaccurate count of
medication; (5) failing to clean the ScriptPrand/or failure to document the cleaning;

(6) overfilling of a machine;ra (6) failing to obtain review gbrescriptions by pharmacists on
three separate occasions. On July 11, 2@0werson received notification that she had
successfully completed the PIP. The letter aksded that if Andersos performance became
unacceptable again in the next twelve mongig was subject to reassignment, demotion, or
termination of employment without lvg given another oppumnity to improve.

On June 17, 2008, Dr. Kroupa proposed tAatlerson be demoted for unacceptable
performance in the areas of Preparing/FilingAdeing and Customer Service and Performance.
The proposed demotion was rescinded on 24/y2008. On August 18, 2008, Dr. Gina Michael,
Assistant Chief of Staff, proposed that Andersensuspended for threeydadue to failure to
follow established policy and failure tollimv medication process.On October 15, 2008,
Anderson received a one day suspension foathiens described in the August 18, 2008 letter
of proposed suspension.

Anderson’s direct supervisor, Nancy Hie#r received complais about Anderson’s
behavior, attitude, and work performariceHedrick documented hgrersonal observations of
Anderson’s abuse of break periods, failure tdgren or properly perform work duties, improper
use of the internet, and attitude problemgitieing in 2006. Alan Macke, current Pharmacy
Operations Manager, also received complaingbout and witnessed Anderson taking
unauthorized breaks; leaving 8@llers on hold with a 14 minuteait time while on a personal

phone call; not completing presdigms for mail delivery; and ndbllowing various procedures.

2 This undisputed fact is being accepted only to showMisaHedrick received complaimand not to establish the
veracity of the complaints. The written complaints were attached to Hedrick’s Declaration.

% This undisputed fact is being accepted only to shawNtacke, received complairasid not to establish the
veracity of the complaints. The complaimtsre attached to Macke’s Declaration.
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On November 6, 2008, Anderson contacted thedDienent of Veterans Affairs Office of
Resolution Management and filesh EEO complaint alleging rackscrimination and a hostile
work environment based on her race. Anderson requested that the one day suspension and
absence without leave (“AWOL”) should be rested and removed from her records. On
November 7, 2008, Anderson complained to Maabeut being marked AWOL on November 4,
2008. Macke does not recall Anderson specifically complaining about harassment or
discrimination, but remembers that she told hiat #he was taking the mter to the EEO office.

Pharmacist Mike Kidd began working foretibefendant part-time in June 2008. During
his employment with the Defendant, Kidubticed that Anderson was the only pharmacy
technician who loaded medication into the Bitro machine without needing or asking him to
enter his PIN number. Pharmatgchnicians were required ébtain a pharmacist’s approval of
their work on the ScriptPro machine, whiclsgensed medication. @lpharmacists “approved”
the pharmacy technicians’ work by entering aspaal PIN number. Kidaditially thought that
Anderson may have had higher authority tharother pharmacy techniciarand did not suspect
that she was misusing a pharmacist’s PIN numb&dd later determined that his assumption
about Anderson having a highertlaarity level was inorrect. On Decendr 8, 2008, Kidd sent
Macke an e-mail, which stated, “I noticed wHemorked on 12-1-08 that la did not ask me to
check any ScriptPro cassette refills. Is thisper procedure?” Upon receiving this e-mail
Macke spoke with Telle, who was his supervisdelle began an investigation into the matter.
During the investigation, Anderson admitted tisae violated the agency’s policy by using
Pharmacist Richard Tiburzi'BIN number on multiple occasiansTiburzi admitted to Macke

that he had given Anderson H4N number, but denied giving b anyone else. At the time



Kidd e-mailed Macke, he did not know that Ansten had made allegations of discrimination
and harassment in November 2008 atipgated in any EEO activity.

On December 18, 2008, Medical Centerredtor, Glen E. Struchtemeyer placed
Anderson on paid non-duty status. On Jan&arg009, Dr. Michael issued a letter proposing
Anderson’s removal from employment. The Janudtyelter stated thaAnderson’s proposed
removal was based upon three charges: (1) parmdngerment, (2) intentional falsification of
documentation, and (3) failure tmmply with policies and proderes. Specifically, Charge 1
alleged that on December 1, 2008 Anderson made three dispensing errors by mislabeling short
and long acting insulin and dispemgitravoprost instead of latanogt. Charge? alleges that
Anderson entered a pharmacist@de to complete processesemhthe pharmacist was not on
duty. Charge 3 alleged that Anderson failech&tve a pharmacist check her work, failed to
follow leave requesting proceduremd failed to give her supereisadequate notice that she
would be attending a union meeting.

On February 26, 2009, the Defendant, reprieseby Hedrick, and Anderson entered into
a mediation settlement agreement regarding her EEO claims. Anderson and Defendant agreed
that Anderson would withdraw heomplaint and the agency would remove the AWOL from her
record, pay her for forty-five minutes of timeeprously withheld, entean annual leave request
for November 4, 2008, and be maeceptive of process needsdatihe need to change. On
March 2, 2009, Dr. Struchtemeaysigned the settlement agreemaithough he claims he does
not remember doing so.

On March 4, 2009, Dr. Struchtemeyer issuddtter stating thaAnderson was removed

from employment effective March 13, 2009. Hemoval was based on the charges of patient



endangerment and intentional fatation of documentation, howey, he dismissed the charge
of failure to comply with policies and procedures.

Anderson timely appealed her March 2809 removal to the MSPB. A hearing was
held on July 22, 2009. The administrative judgldJ”) dismissed the charge of patient
endangerment, sustained the charge of inteatitalsification of documentation, and affirmed
the removal on September 25, 2009. Andersditiggeed the MSPB inWashington D.C. for
review of the initial decision affirming hermmval. The MSPB in Washington D.C. granted
Anderson’s request for review aaffirmed the AJ’s findings thahe agency proved its charge
nexus, and penalty, but vacatdwe AJ’s findings regarding Wderson’s retaliation claim and
remanded to the AJ to address whether Andensdinproven a prima faezicase of retaliation.

Because the first AJ was maniger with the Board at the tinod the remand, a second AJ
held hearings on August 17 and August 19, 2010. The second AJ issued a decision on August
25, 2010, affirming Anderson’s removal. Andersagain asked for appellate review from the
MSPB in Washington, D.C. Anderson’s requfest review and oral argument was denied on
May 18, 2011. Anderson then asked the Uhitetates Equal Employment Opportunity
Commission (“EEOC”) to review the MSPB’s dsicin concerning her retaliation claim. On
September 2, 2011, the EEOC issued an opinanturring with the MSPB'’s finding of no
discrimination. Anderson filed her Colamt in this court on October 5, 2011.

Il. Review of MSPB’s Decision

A. Standard of Review

“Any employee or applicant for employmerndvarsely affected or aggrieved by a final
order or decision of the [MSPB] mabtain judicial review of therder or decision.” 5 U.S.C.

§ 7703(a)(1). The MSPB shall be named the respondent in any proceeding unless the employee



seeks review of a final order or decisiontbe merits on the underlyy personnel action or a
request for attorney’s fees, in which case thenay responsible for taky the personnel action
shall be the respondent. 5 U.S.C.§ 7703(a)A)y federal employee who has been affected by
an action which the employee may appeal ®MSPB and alleges aatin for retaliation under
Title VIl may seek judicial review in district courtKloeckner v. Solis133 S.Ct. 596, 607
(2012); 5 U.S.C. § 7702.

“The district court reviews the discrination claim de novo and the nondiscrimination
claim on the administrative recoumhder 5 U.S.C. § 7703(c)Mason v. Frank32 F.3d 315, 317
(8th Cir. 1994). “Judicial review oMSPB decision is narrow in scopeJones v. Farm Credit
Admin, 702 F.2d 160, 162 {8Cir. 1983). Pursuant to § 77@3(the court shall review the
record and hold unlawful and set aside any agency action, findingshcusions found to be
“(1) arbitrary, capricious, an abuse of didme, or otherwise not in accordance with law;
(2) obtained without proceduregytered by law, rule, or regulatm having been followed; (3) or
unsupported by substantial evidence.” Substagtimence is the degree of relevant evidence
that a reasonable person, considering the reasrd/hole, might accept as adequate proof to
support a conclusion, evermough other reasonable persomsght disagree.” 5 C.F.R.
§ 1201.56. Substantial evidence is more than a scintilla, but less than a prepondguakoe.
I.R.S, No. 4:06-CV-1285 ERW, @7 WL 2994445 at *4 (E.D. Mo. Oct. 10, 2007) (citing
Consolidated Edison Co. of New York v. National Labor Relations B&&% U.S. 197, 217

(1938)).



B. Discussion

Using the standards articulated above andte reasons statedlbe, the Court finds
that there was substantial evidence supportingiB®B’s decisions regarding falsification of
documentation and removal.

1. Intentional Falsification of Documentation

Charge 2 alleged that between Sepiem3, 2008 and December 5, 2008, Anderson
entered a pharmacist's PIN number to fill tbassettes in the ScriptPro machine when the
pharmacist was not on duty. Thesplbsitive issue is whetheulsstantial evidere supports the
decision that the agency proved both elementthefcharge with respect to the incidents in
guestion. Naekel v. Dep’'t of Transp782 F.2d 975, 977 (Fed. Cir. 1986). For Anderson’s
actions to constitute making a false statememetatiency must prove by a preponderance of the
evidence that Anderson “(iupplied wrong information and (ii) did so with the intention of
defrauding, deceiving, or misleading the agencidaebe v. Dep'’t. of Justic88 F.3d 1288,
1305 (Fed. Cir. 2002). Generallgircumstantial evidence must be relied upon to establish
intent, because there is rarélyect evidence of intentSee Naekelr82 F.2d at 978. There is no
direct evidence of intent in this case. Thereftire,board must consider whether the evidence of
record as a whole gave riseda inference that Anderson possed the requisite intent at the

time she used Dr. Tiburzi’'s access code to refill the ScriptPro madkindg.he agency’s burden

before the MSPB “remained the same whether the intent was proved directly or derived

inferentially from circumstantial evidence.ld. “An employee’s good faith explanation can
negate an inference of intent to deceive or mislead the agehegtherbury v. Dep’t of Army

524 F.3d 1293, 1300-1301 (Fed. Cir. 2008).



Anderson insists that substantial evidedoes not support the Alsldecision sustaining
the charge of intentional falication, because it was basem circumstantial evidence, was
affirmatively denied by her, and uncorrob@etby the circumstances. Anderson further
contends that the agency failed to promg alements necessary to sustain the charge.

Anderson testified that the agency usedazimme called a ScriptPro machine to dispense
medications and the correct medication must beqa in the correct cahers for the machine
to properly function. Anderson admits that a preist’'s PIN number was geired tore-fill the
ScriptPro machine. Tiburzi verbally gave Anderson his PIN number on one occasion after she
asked him about re-filling the ScriptPro machine. After that incidemderson used Tiburzi's
PIN number to refill the ScriptPro machine multiple times. Anderson and Tiburzi testified,
however, that there was nevediacussion between Anderson ahidurzi regarding the use of
his PIN number. Ms. Anderson also admitted ste¢ used Tiburzi's PIN number in order to
avoid the policy that required her to obtain pharstatichecks of the refills. Anderson testified
that it was faster to use TibusiPIN number than actually hang him or someone else do the
required check of her re-fillingAnderson justifies heactions by stating that Tiburzi gave his
PIN number to other employeasd that she was specificallytharized to use Tiburzi’'s PIN
number. Tiburzi denied givingis PIN number to any other erogke. Telle testified that
Tiburzi was not in Anderson’s ain of command. Tiurzi was disciplined for giving Anderson
his PIN number. Undisputeglvidence shows thainderson only used burzi’'s PIN number
when he was not at work. There is no evidendhénadministrative recd that anyone ordered
Anderson to use Tiburzi or any other pharm&iBiN number. There is no evidence in the
record that any other employee improperly usegharmacist's PIN number in refilling the

ScriptPro machine.



Based on the foregoing undisputed factg® @ourt finds that #re was substantial
evidence to support the ALJ’s dsion that Anderson’s actions mée standard for falsification
of documentation. Anderson’s sekérving statement that she only intended to do her work and
had no intention to defraud, deeej or mislead is insufficiento overcome other contrary
evidence. Anderson knew that she was requirddht@ a pharmacist review her work each time
she refilled the ScriptPro machine. The interdeoeive is clearly shown by the fact that Tiburzi
never told Anderson that she could use his PIN number in his absence and each time she used his
PIN number he was not there. The Court affirms the MSPB’s determination that Anderson
falsified documentation.
2. Removal
As to the MSPB'’s affirmance of her removiile determination of an appropriate penalty
is a matter committed to the discretion of the employing ageBayis v. U.S. Postal Service
487 Fed. App’x 571, 575-576 (Fed. Cir. 2012). NeitherMSPB nor the court has the authority
to determine the penalty thatettagency should have selecteld. at 576. Instead, the Board
must assess whether the agencyarnzed the relevant factors iDouglas v. Veterans
Administration 5 M.S.P.R. 280, 306-307 (1981) and selected a penalty that is within the bounds
of reasonablenesdouglaslists twelve factors geerally recognized aslevant in considering
the appropriateness of a penaltgl. at 305. Thdéouglasfactors include the following:
(1) the nature and seriousnesgsh# offense, rad its relation
to the employee’s duties, pven, and responsibilities,
including whether the offense wantentional or technical or
inadvertent, or was committed maliciously or for gain, or
was frequently repeated;
(2) the employee’s job leveand type of employment,

including supervisory or fiducrg role, contacts with the
public, and prominence of the position;
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(3) the employee’s padisciplinary record,;

(4) the employee’s past work record including length of
service;

(5) the effect of the offense upon the employee’s ability to
perform at a satisfactorylevel and its effect upon
supervisors’ confidence in the employee’s ability to perform
assigned duties;

(6) consistency of the penaliyith those imposed upon other
employees for the same or similar offense;

(7) consistency of the penaltyith any applicable agency
table of penalties;

(8) the notoriety of the ftense or its impact upon the
reputation of the agency;

(9) the clarity with which tB employee was on notice of any
rules that were violated in committing the offense, or had
been warned aboutdlconduct in question;

(10) potential for the eptoyee’s rehabilitation;

(11) mitigating circumstances surrounding the offense such
as unusual job tensions, pemslity problems, mental
impairment, harassment, or bad faith, malice or provocation
on the part of others inxaed in the matter; and

(12) the adequacy and effectiveness of alternative sanctions
to deter such conduct in the fuglby the employee or others.

Douglas at 305-306. Not all of thBouglasfactors are pertinent in every cagdd. at 306.

The Court normally defers to the adminisiira judgment unless the penalty exceeds that
range of possible punishments specified by statute or regulation, or uelgentity is so harsh
and unconscionably disproportion&tethe offense that is amounts to an abuse of discrelibn.
at 576. The first AJ noted thaktlleciding agency official Strugmeyer indicated that either of
the charges standing alone was sufficient tstasn removal, Anderson was disciplined twice

within the past two years for failure tollfmv proper agency procedures, she has shown no
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remorse, and she showed little, if any potentiatéhabilitation. Because the agency considered
and balanced all of the relevddbuglasfactors, the AJ did not em finding that the penalty of
removal was reasonable. Moreover, based oadha&nistrative record the MSPB did not abuse
its discretion in sustaining Anderson’s removal for falsification of documentation.

Anderson asserts that the administrativeutndds were denied relevant evidence that
others engaged in the same behavior with mament’'s knowledge. Anderson asserts that this
“evidence of disparate treatment” is relevant to determine whether her removal was within the
bounds of reasonableness. Andergails to specifically identifghe “relevant evidence” that
was denied to the MSPB tribunalét is unclear whether Andars is stating that evidence was
withheld from the MSPB or thalhe MSPB failed to consider evidence she presented of disparate
treatment.

The Court reviewed the administrativecord and finds that the MSPB addressed
Anderson’s claims that she received disparaattnent. Specifically, during the administrative
process, Anderson alleged that other pharntacinicians used pharmacists’ PIN numbers and
Tiburzi received a lesser penalty for givingdemson his PIN number. The first AJ's opinion
noted that Tiburzi and Anderson worked inffelient units and weresubject to different
supervisory chains. The firgAJ’s opinion also found thahere was no evidence of other
technicians using pharmacists’ PIN numbers fdl the ScriptPro machine. The second AJ’s
opinion also noted that there was no evidgm@asented to support Anden’s bare allegation
that that some technicians used other pharngad4N numbers to refill the ScriptPro machine
and found the testifying technicigintestimony that they had ndbne so credible. The second
AJ’s decision addressed Tibuszpenalty. Tiburzi received 20 day suspension without pay for

providing Anderson his PIN numbeilhe second AJ noted thgiburzi had a clean disciplinary
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record, was a 20 year employe®d although he gave Andersbis PIN because he was busy,
he actually checked the containeyensure their accuracy. Taethontrary, the second AJ noted
that Anderson repeatedly falsified the ScriptPro machine and there were no mitigating
circumstances explaining her actions. He &sod that she had beam eight year employee
who had previously been discip#id for similar conduct. FurtheAnderson showed no remorse
for her actions. The Court finds that Andersodaims of disparate treatment were properly
addressed and resolved before the MSPB.
lll.  Retaliation under Title VII

A. Standard for Summary Judgment

“It is familiar law that the function afhe Court in passing upon a motion for summary
judgment is simply to determine whether therasts in the case a mg@ne issue as to any
material fact which would render a trial necessarydung v. Southwestern Bell Telephone Co.
309 F.Supp. 475, 476 (E.D. Ark. 1969). “Pursuantederal Rule of Civ Procedure 56(c), a
court may grant a motion for summary judgmerdlifof the information before the court shows
“there is no genuine issue ofaterial fact and the moving pwaris entitled to judgment as a
matter of law.” See Celotex Corp. v. Catre#t77 U.S. 317, 322 (1986)The initial burden is
placed on the moving partyCity of Mt. Pleasant, lowa. Assoc. Elec. Co-op., In@B38 F.2d
268, 273 (8th Cir. 1988 ) (the moving party hhe burden of clearly establishing the non-
existence of any genuine issuefatt that is material to a judgmt in its favor). Once this
burden is discharged, if the recadows that no genuine dispute exists, the burden then shifts to
the non-moving party who must set forth affirmatexedence and speciffacts showing there is
a genuine dispute on an issue of material faatderson v. Liberty Lobby, Inc477 U.S. 242,

249 (1986).
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Once the burden shifts, the non-moving partgty not rest on the allegations in its
pleadings, but by affidavit and other evidence,oheshe must set forth specific facts showing
that a genuine issue of materiattfaexists. Fed. R. Civ. P. 56(¢Jerring v. Can. Life Assur.
Co, 207 F.3d 1026, 1029 (8th Cir. 2000). The namsmg party “must do more than simply
show that there is some metaphysidalbt as to the material factsMatsushita Elec. Indus.
Co., v. Zenith Radio Corp475 U.S. 574, 586 (1986). A dispuabout a material fact is
“‘genuine” only “if the evidence is such thatr@asonable jury could t@n a verdict for the
nonmoving party.” Herring, 207 F.3d at 1029 quotingnderson 477 U.S. at 248. A party
resisting summary judgment has the burden togdese the specific facts that create a triable
controversy. See Crossley v. Georgia-Pacific Cqrp55 F.3d 1112, 1114 (8th Cir. 2004). Self-
serving, conclusory statements without suppacet rest sufficient to defeat summary judgment.
Armour and Co., Inc. v. Inver Grove Heigh®&sF.3d 276, 279 (8th Cir. 1993). In passing on a
motion for summary judgment, it it the court's role to decide the merits. The court should
not weigh evidence or attempt to determine the truth of a matter. Rather, the court must simply
determine whether a genuine issue of material fact exBassett v. City of Minneapolig11
F.3d 1097, 1107 (8th Cir. 2000).

B. Discussion

Title VII prohibits employers from disgariinating against any employee for opposing any
unlawful employment practice @ny employee who has made a deartestified, assisted, or
participated in any manner in an investigatiprgceeding, or hearing. 42 U.S.C. § 2000e-3(a).
“The employee may produce direct evidencedisicrimination, which is evidence showing a
specific link between the alleged discriminatarymus and the challenged decision, sufficient to

support a finding by a reasonable fact finder tharillegitimate criterion actually motivated the
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adverse employment actionMcCullough v. University of Aansas for Medical Sciencesh9
F.3d 855, 860 (8 Cir. 2009). If an employee lacks diteevidence of discrimination, she can
survive summary judgment by showing a genuilispute for trial undethe burden shifting
framework established iMcDonnell Douglas Corp. v. Greerd11 U.S. 792, 802-805 (1973).
“Under McDonnell Douglas the plaintiff must first dablish a prima facie case of
discrimination. If the plaintiff éablishes a prima facie case, thka burden of production shifts
to the defendant to articulat® legitimate, non-discriminatory reason for the [employment
action].” McCullough 559 F.3d at 860 (internal citations onlte “If the employer meets this
burden, then the employee must show that thel@rar’'s proffered reason for [terminating her]
is a pretext for unlawful discrimination.id. “At the summary judgment stage, under the 1991
amendments to Title VII, the issue is whether the plaintiff has sufficient evidence that unlawful
discrimination was a motivating factor in the defamtsaadverse employmeattion. If so, then
the presence of additional legitimate motivedl not entitle the defendant to summary
judgment.” Id.

To establish a prima facie case of retaliatioder Title VII, Anderson must demonstrate
that (1) she engaged in protected conduct, (2) a reasonable employee would have found her
employer’s retaliatory action materially adverse, and (3) the materially adverse action was
causally linked to her protected conduct.Wilkie v. Department of Health and Human
Servs,638 F.3d 944, 955 {8Cir. 2011). Defendant does nosplite that Anderson engaged in
protected activity or that an adverse employmaction occurred. Therefore, the issue is
whether Anderson can establish that her remasga causally related to her filing of the EEO

charge.
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In this case, Anderson asserts that a caxatection is shown by the close proximity of
the decision to the filing of the EEO complaint, management misstatements on material factual
issues suggesting pretext, anddewnce of a selectivend after-the fact wrestigation. Anderson
contends that pharmacy management was lodkingeasons to terminather, Telle conducted a
selective and incomplete invegdtion into whether othersngaged in the same conduct, and
Defendant hid relevant evidence of Hedrick’salatory animus from the “prior Court” and
Anderson.

In this case, Anderson cannot show asahwonnection between her EEO actitiand
her removal. First, it is true that thewsas approximately a month between the time that
Anderson visited the EEO cowlser and the investigatioimnto her misconduct occurred.
“Generally, more than a temporal connectlmgtween the protected conduct and the adverse
employment action is required to presardenuine factual issue on retaliatiorSisk v. Picture
People, Inc. 669 F.3d 896, 900 {8Cir. 2012). Absent any aditinal evidence of causation, a
one month interval between filing a complaarid an adverse action mot enough alone to
establish a prima facie cas&mith v. Fairview Ridges Hosp25 F.3d 1076, 1088 {8Cir.
2010) @brogatedon other grounds byorgerson v. City of Rochestd43 F.3d 1031, 1058 (8
Cir. 2011). The Court notes that Struchtermesygned the EEO settlement agreement, on March
2, 2009, two days prior to signing Anderson’s nadfion of removal. Because the EEO claim
was settled with minimal relief granted to Anderson at the time that Struchtemeyer issued the
removal letter, the Court finds that the tengdgsroximity of the settlement and removal does

not rise to the level of edilishing a prima facie case.

* Anderson asserts that she filed a formal EEO compldistoutlined in 29 C.F.R. § 1614.105(a), Anderson’s
complaint to the EEO was resolved in the informal resolution stage.
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Second, it is undisputed thahderson had several discipliyaactions taken against her
before she filed the EEO complaint. “Evidence that the employer has been concerned about a
problem before the employee engaged in ptetkactivity undercuts éhsignificance of the
temporal proximity.” Hervey v. County of Koochiching27 F.3d 711, 723 {8Cir. 2008).
Anderson states that Macke “threatened” héth vdisciplinary action regarding the timely
completion of filling the ScriptPro machine byetlend of her shift in June 2008. Anderson
claims Macke’s “threats” were ¢treason she used Tiburzi’'s PIN rhen Third, it is undisputed
that the person who initiated the investigatioto Anderson’s conduct, Kidd, was completely
unaware of Anderson’s EEO activity.

Fourth, it is also undisputetthat there is no evidence thather pharmacy technicians
used pharmacists’ PIN numbers. Andersospdies that a valid investigation was done
regarding whether multiple pharmacy technicians used pharmacists’ PIN numbers. “The
appropriate scope of investigation is a businpedgment, and shortcomings in an investigation
do not by themselves support afieirence of discrimination.”Guimaraes v. SuperValu, Inc.

674 F.3d 962, 979 (BCir. 2012). In this case, Tiburzi and Anderson were interviewed and
admitted to the conduct. The ScriptPro logs wexgewed and showed that when Tiburzi’'s PIN
number was used in his absence, Anderson was on duty each time. There were no instances
where Tiburzi PIN number was used in hisatice and Anderson was not on duty. Tiburzi
denied giving his PIN number to anyone elsk.is not relevant whether Telle and Macke
interviewed every pharmacy techminior pharmacist. There woub@ no need to interview all

of the pharmacy technicians and pharmacists, edpedithere was no evidence that they had

personal knowledge of the behavior anditeer evidence indicated their involvement.
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Anderson relies upon inadmissible hearsayam attempt to create a disputed fact
regarding whether other pharmacy technicials used pharmacists’ PIN numbers on the
ScriptPro machine. Federal Ruté Civil Procedure 56(c)(4) ates that “[a]n affidavit or
declaration used to suppat oppose a motion must be made on personal knowledge, set out
facts that would be admissible in evidence, and sthaivthe affiant or declarant is competent to
testify on the matters stated.” Hearsay is “aest@nt that a party offers into evidence to prove
the truth of the matter assertedthe statement.” Fed. R. Evid. 801(c)(2). “When an affidavit
contains an out-of-court statemerfitered to prove the truth of the statement that is inadmissible
hearsay, the statement may not be used tpastpr defeat a motion for summary judgment.”
Jenkins v. Winter540 F.3d 742, 748 {8Cir. 2008). An affirmatioron information and belief is
also insufficient. Camfield Tires, Inc. v. Michelin Tire Corp719 F.2d 1361, 1367 {(8Cir.
1983). “[D]eposition testimony mustiso be admissible to be considered in ruling on a motion
for summary judgment.’Brooks v. Tri-Systems, In@25 F.3d 1109, 1112{&Cir. 2005). In an
attempt to establish that other pharmacy néshns used other phaatists’ PIN numbers,
Anderson presents the deposition testimonyfarimner pharmacist Keith Worley and the
declarations of Anderson and former pharmaoyhicians Darrell Marler and Daniel Dittrich.

Worley testified in a deposition that he was in the pharmacy one day and he overhead
pharmacy technicians Kim Bunn and Judy Christenson talking. At the time he overhead this
conversation, Worley could not physically seenB or Christenson, because they were separated
by a partition. Worley statdse recognized Bunn and Christenson’s voices. Worley does not
know if anyone else was present. Worleytifiesl that he overheard Bunn tell Christenson, “I
just lied and | hope she appreciates it” or soimgtlalong those lines. Worley states he did not

know what Bunn was referring to at the time, babaversation with Marlelater that day made
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him believe that they were refeng to Bunn’s deposition testimong this case.In particular,
Worley says that Marler asked him if he hadrdethat Bunn lied in heteposition about another
pharmacy technician Julie Pesch using plaaists’ PIN numbers and that Bunn told
Christenson about the lying. Worley acknodges that Marler was just repeating what
Christenson told him, which walsat Bunn had lied for Pesch. Wi&y’s recitation of his gossip
session with Marler is clearly multiple ldJyearsay not based on any personal knowledge.

Next, Marler declared that in late 2008,fband out that Anderson was being terminated
for using a pharmacist’s PIN number to filetlscriptPro machine without having a pharmacist
check her work. He declares that Christensdd him that Pesch did the same thing that
Anderson was being faulted for and that Pelsal told her that €hhoped there was not a
thorough investigation, because managementlav find out she had done the same thing.
Further, Marler states that @$tenson also tolchim that Bunn admitted to her that Bunn
perjured herself to protect Pesch. Marben “approached” Bunn and asked her if what
Christenson told him was true and Bunn “lookdkmvn and walked away.” Marler also noted
that he had been accused of “stalking” and “harassing” Pesch, after documenting complaints
about her. Marler alleges no one ever dskan whether he or anyone else had used a
pharmacist’s PIN number to fithe Scrippro machine witholtaving a pharmacist check their
work. Again, this declaration constitutes muikti level hearsay. Marler has not shown any
personal knowledge about any of the abovegatiens he has made and therefore, these
allegations are inadmissible.

Dittrich’s declaration states that he wawvereasked whether he or anyone he knew had
or were filling the ScriptPro machine withoupharmacist checking their work. He also stated

that “it was common knowledge that [Pestlald been doing this, even though it was against
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policy.” He also stated that he believed loid not know for certain that Pesch was using
pharmacist Margaret Raisch’s PIN number. QOittis statements are also inadmissible hearsay,
because he has not declared that he hadmarknowledge that Pesch used Raisch’'s PIN
number.

Finally, Anderson’s declaration is also filladth hearsay and unsupported allegations. It
is clear that Anderson and f@edant disagree about whethie disciplinaryactions taken
against her were valid. Anderson believes 8ia was a model employee and Defendant does
not. The issue before the Court, howeverwigether Defendant’s meoval of Anderson was
retaliation for her EEO activityThe evidence before the Court da®t support that conclusion.
Anderson’s reliance on declarations and déjostestimony based on multiple level hearsay
cannot defeat a motion for summary judgme@tonquist v. City of Minneapoli237 F.3d 920,
927 (8h Cir. 2001). *“A party’s unsupported sekrsing allegation[] that her employer’'s
decision was based on retaliation does nobéskaa genuine issue afiaterial fact.” Jackson v.
United Parcel Serv.,Inc643 F.3d 1081, 1088'(&Cir. 2011). Because Anderson cannot show a
causal connection between her removal and theyfdf the EEO complaint, she cannot establish
a prima facie case of retaliation.

IV.  Conclusion

Based on the foregoing, the Court will gr@fendant’s Motion foSummary Judgment.

Accordingly,

IT IS HEREBY ORDERED that Defendant's Motion for Summary Judgment is

GRANTED. [Doc. 19].
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A separate Judgment will accoamy this Memorandum and Order.

Dated this 15th day of July, 2013.

/s/ NannetteA. Baker

NANNETTEA. BAKER
UNITEDSTATESMAGISTRATE JUDGE
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