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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

CHRISTOPHER JAMES IVORY,
Plaintiff,
No. 4:11-CV-1750-NAB

V.

ST. LOUIS CITY CIRCUIT ATTORNEY
OFFICE, et dl.,

Nt N N N N N N N N N

Defendants.

OPINION, MEMORANDUM AND ORDER

Thismatter isbeforethe Court upon theapplication of Christopher Jameslvory (registration

no. 1147063) for leave to commence this action without payment of the required filing fee.
28 U.S.C. § 1915(b)(1)

Pursuant to 28 U.S.C. § 1915(b)(1), a prisoner bringing a civil action in forma pauperisis
required to pay the full amount of thefiling fee. If the prisoner hasinsufficient fundsin his prison
account to pay the entire fee, the Court must assess and, when funds exist, collect an initial partial
filing fee of 20 percent of the greater of (1) the average monthly deposits in the prisoner's account;
or (2) the average monthly balance in the prisoner's account for the prior six-month period. See 28
U.S.C. 8§1915(b)(1). After payment of theinitial partial filing fee, the prisoner isrequired to make
monthly payments of 20 percent of the preceding month'sincome credited to the prisoner's account.
See28 U.S.C. §1915(b)(2). The agency having custody of the prisoner will forward these monthly
paymentsto the Clerk of Court each time the amount in the prisoner's account exceeds $10, until the

filing feeisfully paid. Id.
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Plaintiff has submitted an affidavit and a certified copy of his prison account statement for
the six-month period immediately preceding the submission of his complaint. See 28 U.S.C. §
1915(a)(1),(2). A review of plaintiff's account statement indicates an average monthly deposit of
$13.50, and an average monthly account balance of $.20. Plaintiff hasinsufficient fundsto pay the
entirefiling fee. Accordingly, the Court will assessan initial partia filing fee of $2.70, which is20
percent of plaintiff's average monthly deposit.

28 U.S.C. § 1915(¢)

Pursuant to 28 U.S.C. 8§ 1915(e)(2)(B), the Court may dismiss a complaint filed in forma
pauperisat any timeif the action isfrivolous, malicious, failsto state a claim upon which relief can
be granted, or seeks monetary relief against adefendant who isimmunefrom such relief. Anaction
isfrivolousif "it lacksan arguable basiseither inlaw or infact." Neitzkev. Williams, 490 U.S. 319,
325 (1989). An action fails to state a claim upon which relief can be granted if it does not plead
“enough factsto stateaclamtorelief that isplausibleonitsface.” Bell Atlantic Corp. v. Twombly,
127 S. Ct. 1955, 1974 (2007).

In reviewing a pro se complaint under 8 1915(¢e)(2)(B), the Court must give the complaint
the benefit of aliberal construction. Hainesv. Kerner, 404 U.S. 519, 520 (1972). The Court must
asoweighal factua allegationsinfavor of the plaintiff, unlessthefactsalleged areclearly basel ess.
Denton v. Hernandez, 504 U.S. 25, 32 (1992).

The Complaint

Plaintiff, an inmate at the Southeast Correctional Center, seeks monetary relief in this 42

U.S.C. 8§ 1983 action against defendants St. Louis City Circuit Attorney Office, Jennifer Joyce

(Public Defender), and Beth Hensley Orwick (Public Defender). Plaintiff alleges that defendants



rendered him ineffective assistance of counsel in an underlying state criminal matter. 1n addition,
he claims that defendants engaged in numerous acts of prosecutorial misconduct and malicious
prosecution and that he has suffered defamation, lost wages, and psychological distress.

Having carefully reviewed plaintiff's allegations, the Court concludes that the complaint is
legally frivolous. Public defenders performing lawyers traditional functions do not act under color
of state law for purposes of § 1983, Polk County v. Dodson, 454 U.S. 312, 325 (1981), and the St.
Louis City Circuit Attorney Office isnot asuable entity under § 1983. Moreover, the Court notes
that plaintiff has failed to assert any alegations against the St. Louis City Circuit Attorney Office,
and the doctrine of respondeat superior isinapplicablein 8§ 1983 actions. SeeMartinv. Sargent, 780
F.2d 1334, 1338 (8th Cir. 1985) (claim not cognizable under § 1983 where plaintiff failsto allege
defendant was personaly involvedinor directly responsiblefor incidentsthat injured plaintiff); Boyd
v. Knox, 47 F.3d 966, 968 (8th Cir. 1995)(respondeat superior theory inapplicablein § 1983 suits).
For these reasons, plaintiff's federal claimswill be dismissed under 28 U.S.C. § 1915(¢)(2)(B).

Because plaintiff's federal claimswill be dismissed, his remaining pendent state claims for
defamation, lost wages, and psychological distress should be dismissed, aswell. See28 U.S.C. §
1367(c)(3); United MineWorkersv. Gibbs, 383 U.S. 715, 726 (1966) (if federal claimsaredismissed
beforetrial, remaining state claims should also be dismissed); Hassett v. Lemay Bank & Trust Co.,
851 F.2d 1127, 1130 (8th Cir. 1988) (wherefederal claimshave been dismissed, district courts may
decline jurisdiction over pendent state claims as a "matter of discretion”).

In accordance with the foregoing,

IT ISHEREBY ORDERED that plaintiff's motion for leave to proceed in formapauperis

[Doc. #2] is GRANTED.



IT ISFURTHER ORDERED that plaintiff shall pay an initial partia filing fee of $2.70
within thirty (30) days from the date of this order. Plaintiff isinstructed to make his remittance
payableto "Clerk, United States District Court," and to include upon it: (1) hisname; (2) his prison
registration number; (3) the case number; and (4) that the remittance isfor an origina proceeding.

IT ISFURTHER ORDERED that the Clerk shall not issue process or cause process to
issue upon the complaint, because the complaint islegally frivolous and failsto state a claim upon
which relief may be granted. See 28 U.S.C. § 1915(¢)(2)(B).

A separate Order of Dismissal shall accompany this Memorandum and Order.

Dated this 26th day of October, 2011.

UNITED STATESDISTRICT JUDGE




