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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

CAROLYN S. DOTSON, )
Plaintiff, ))
V. )) Case No. 4:11-CV-1820 NAB
PATRICK R. DONOHOE, ))
POSTMASTER GENERAL, et dl. )
Defendants. : )

MEMORANDUM AND ORDER

This matter is before the Court on Dafant Patrick R. Dnohoe’s (“Postmaster
General”) Motion to Dismisspr Alternatively, for Summary Judgment. Plaintiff Carolyn
Dotson (“Dotson”) did not file a response and tiihge period to respond has passed. The parties
consented to the jurisdiction of the undersighkdted States Magistrate Judge pursuant to 28
U.S.C. §636(c)(1). For the reasons set forth below, the Court will grant the Postmaster
General’'s motion.

. Procedural History
Dotson filed this action against her employbe Postmaster General, alleging that she

was subject to a hostile workaronment, discrimination, harasent, and retaliation based on

YIn this action, Plaintiff has sued the Postmaster General and the United States Postal Service (“USPS”).
Title VII provides that “the head of the department, ageacynit, as appropriate, shall be the defendant” in a civil
action against a government agency ariginger the Act. 42 U.S.C. § 2000e-1&ee also Warren v. Dep't. of
Army, 867 F.2d 1156, 1158 (&Cir. 1989) (failure to name the head of the department bars plaintiff's action unless
plaintiff amends complaint to add proper defendas#} alsdSoto v. U.S. Postal Servjc@05 F.2d 537, 539 (1st
Cir. 1990) (“In cases brought againthe Postal Service, the Postmas@eneral is the only properly named
defendant. A district court shouldsdiiss claims brought against all other defendants, including the U.S. Postal
Service and the local postmaster.” (internal citations ot))tteBecause the United StatPostal Service is not a
proper party, pursuant to 42 U.S.C. § 2000e-16 the Court will sua sponte dismiss the United States Postal Service as
a defendant from this action. Plaintiff's suit against the Postmaster General may proceed.
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her gender in violation ofile VII of the Civil RightsAct of 1964, 42 U.S.C. 8 2000et seq.
(“Title VII"). Specifically, Dotson alleges that she (1) was “discriminatorily” assigned to office
space that was unclean and unsuitable for usgrnfassional environmén(2) received threats
from management that her papars records would be confiscdi€3) received a downgraded
2009 performance evaluation; and (4) was rdtdiaagainst for previous equal employment
opportunity activity. Compl. 10-13. Dotson also allegeélkat the aforementioned conduct
violated a Settlement Agreement and Releadevdmn Dotson and the Postmaster General.
Compl. 114, Ex. A.

The Postmaster General filed a Motion Basmiss or Alternatively for Summary
Judgment asserting that Dotson’s claimgareing her office space, her 2009 performance
evaluation, and punitive damages shdwgddismissed for failure toage a claim pursuant to Fed.
R. Civ. P. 12(b)(6). The Postmaster Generaleisking summary judgment on the remainder of
Dotson’s claims.

. Motion to Dismiss

Defendants request that the Court dismisss@®us claims regarding her office space, her
2009 performance evaluation, and punitive damagefailore to state a claim pursuant to Fed.
R. Civ. P. 12(b)(6).

A. Standard

A defendant may file a motion to dismisg failure to state a claim upon which relief
can be granted. Fed. R. Civ. P. 12(b)(6). Stwvive a motion to dismiss, a complaint must
contain sufficient factual matter, accepted as trustate a claim to relighat is plausible on its
face.” Ashcroft v. Igbgl556 U.S. 662, 678 (2009¢i(ing Bell AtlanticCorp. v. Twombly550

U.S. 544, 570 (2007)). “A claim has facial plaukiyiwhen the plaintiff pleads factual content



that allows the court to draw the reasonainiference that the defendant is liable for the
misconduct alleged.”lgbal, 556 U.S. at 678. “While a compia attacked by a Rule 12(b)(6)
motion to dismiss does not need detailed facallahjations, a plaintiff’s obligation to provide
the grounds for entitlement to refifas required in Fed. R. Civ.8a)] require more than labels
and conclusions, and formulaic recitation of #lements of a cause aiction will not do.”
Twombly 550 U.S. at 555 (internal citations omittedf-actual allegatins must be enough to
raise a right to relief abovihe speculative level.”ld. Also, “while legal conclusions can
provide the framework of a complaint, theyst be supported bydtual allegations.”Igbal,
556 U.S. at 679. “When there are well-pleadedutglchllegations, a court should assume their
veracity and then determine whet they plausibly ge rise to an entitlement to reliefld.

“Consideration on a motion under Rule 12(b)(6) is limited to initial pleadings, and if the
court considers matters outside the pleadings,ntbtion must be treated as one for summary
judgment under Rule 56.Brooks v. Midwest Heart Groy$55 F.3d 796, 799-800 {&Cir.
2011). The Eighth Circuit, with some exceptiongdlrires strict compliance with the rule that a
motion to dismiss must be converted intonation for summary judgment if a party and the
court rely on materials outside the pleadings.at 800. The Court may consider materials that
are part of the public recommh a motion to dismissBlakely v. Schlumberger Tech. Cqrf48
F.3d 921, 931 (BCir. 2011).
B. Discussion

First, the Postmaster General seeks to dismiss Plaintiff's claims regarding assignment to a
new office space, because office relocation duomsconstitute an adverse employment action
under Title VII. Second, he seeklismissal of Plaintiff's allgations that she was improperly

downgraded in her 2009 performance evaluati@cabse facts prove that Plaintiff was not



actually downgraded. The Postmaster Gdneelies on matters oside the pleadings,
specifically affidavits of Dotson’s supervisorsdaother postal service employees in support of
the motion to dismiss those claims. Also, thetRmaster General alternatively filed a motion for
summary judgment on these claims relying uploem same evidence. Because the Postmaster
General relied on mattemitside the pleadgs in its motion to dismiss and also filed a motion
for summary judgment seeking relief for the reasmutined in the motion to dismiss, the Court
will deny the motions to dismiss regardinge tbffice space and 2009 evaluation and consider
those claims as part of the Postma&teneral’s motion for samary judgment.

The Postmaster General also seeks disahiof Plaintiff's punitive damages claim.
Defendant asserts that Plaintiff cannot obtain fpeendamages against a government agency in a
Title VII action. Title VIl claimants alleging unlawful integional discrimination may recover
compensatory and punitive damages. 42 @©.8.1981a(1) (action bught by a complaining
party under 42 U.S.C. §2000e-5 or 200®e-who engaged in unlawful intentional
discrimination may recover compensatory and punitive damages as dillpwéhe statute).
Section 1981a also states tlmatcomplaining party may recavépunitive damages against a
respondent (other than a government, governnagency, or political subdivision) if the
complaining party demonstrates the respohdengaged in a discriminatory practice or
discriminatory practices with malice or witteckless indifference to the federally protected
rights of an aggrieved individit” 42 U.S.C. § 1981a(b)(1). Several courts have held in
accordance with Section 1981a that the UnitemteSt Postal Service is a government entity;
therefore, punitive damages are not e against it in a Title VII action.SeeBaker v.
Runyon 114 F.3d 668, 669-672{7Cir. 1997):Bailey v. Potter No. 05-0294 CVWHFS, 2007

WL 892499 at *8, n. 9 (W.DMo. March 21, 2007)rudencio v. Runyqr8 F.Supp. 2d 703, 708



(W.D. Va. 1998). The Court agrees. The Unigdtes Postal Servitg a government agency;
therefore it is not subject gounitive damages under TitMll. Plaintiff's request for punitive
damages against the Postmaster General willdmeissed for failure to state a claim.

[11.  Summary Judgment
A. Standard

The standard applicable to summary judgmemtions is well-settled. Pursuant to
Federal Rule of Civil Procedure 56(c), a caudy grant a motion for summary judgment if all
of the information before the court shows “théseno genuine issue of material fact and the
moving party is entitled taudgment as a matter of lawSee Celotex Corp. v. Catretf/7 U.S.
317, 322 (1986). The initial burden is placed on the moving p&ity. of Mt. Pleasant, lowa v.
Assoc. Elec. Co-op., In838 F.2d 268, 273 (BCir. 1988 ) (the movingarty has the burden of
clearly establishing theom-existence of any genuine issue adtfthat is material to a judgment
in its favor). Once this burden is dischargedhd record shows thab genuine dispute exists,
the burden then shifts to the non-moving pastyo must set forth affirmative evidence and
specific facts showing there is a genuitispute on an issue of material facAnderson v.
Liberty Lobby, Inc477 U.S. 242, 249 (1986).

Once the burden shifts, the non-moving partgy not rest on the allegations in its
pleadings, but by affidavit and other evidence,oheshe must set forth specific facts showing
that a genuine issue of materiattf&xists. Fed. R. Civ. P. 56(&Jgerring v. Can. Life Assur.
Co., 207 F.3d 1026, 1029 (8th Cir. 2000). The namwimg party “must do more than simply
show that there is some metaphysidalibt as to the material factsMatsushita Elec. Indus.
Co., v. Zenith Radio Corp475 U.S. 574, 586 (1986). A dispuabout a material fact is

“genuine” only “if the evidence is such thatr@asonable jury could ten a verdict for the



nonmoving party.” Herring, 207 F.3d at 1029uoting Anderson477 U.S. at 248. A party
resisting summary judgment has the burden togdese the specific facts that create a triable
controversy.See Crossley v. Georgia-Pacific Corpg5 F.3d 1112, 1114 (8th Cir. 2004). Self-
serving, conclusory statements without suppcet rest sufficient to defeat summary judgment.
Armour and Co., Inc. v. Inver Grove Heightsi-.3d 276, 279 (8th Cir. 1993).

In passing on a motion for summary judgmenis not the court'sole to decide the
merits. The court should not weigh evidence or attempt to determine the truth of a matter.
Rather, the court must simply determine whethgenuine issue of naial fact exists.Bassett
v. City of Minneapolis211 F.3d 1097, 1107 (8th Cir. 2000).

B. Factual Findings

Local Rule 4.01(E) provides the followingth respect to summary judgment motions:

A memorandum in support of a motion for summary judgment
shall have attached a statementiotontroverted material facts,
set forth in a separately numbered paragraph for each fact,
indicating whether each fact istaslished by the record, and, if
so, the appropriate citation&very memorandum in opposition
shall include a statement of matdriacts as to which the party
contends a genuine issue exists. Those matters in dispute shall
be set forth with specific references to portions of the record,
where available, upon which thepposing party relies. The
opposing party also shall noteor all disputed facts the
paragraph number from movantisting of facts. All matters
set forth in the statement of the movant shall be deemed
admitted for purposes of summary judgment unless specifically
controverted by the opposing party.

E.D. Mo. L.R. 4.01(E).

In the Memorandum in Support of Summangigment, the Postmaster General submitted
facts with citations tothe record. In addition, affiddés and exhibits including payroll

examination records and copies of the Agreemanissue were attached to the memorandum.

Dotson however, has not met the requirements of Local Rule 4.01(E) because she did not



respond to the Postmaster General’'s Statement of Facts. Dotson also failed to provide the Court
with a statement of material facts as tashshe contends a genuine dispute exists.

As a result, for purposes of this motion, Dotson is deemed to have admitted all facts
which were not specifically controvertedsee Reasonover v. St. Louis County, Mé7, F.3d
569, 579 (8th Cir. 2006) (district od did not abuse its discretiam deeming facts set forth in
moving party's summary judgment motion admitted under E.D. Mo. Local Rule 4.01(E) where
no timely response was filedRidpath v. Pederso07 F.3d 934, 936 (8th Cir. 2005) (where
plaintiff did not controvert defedant's statement of materialkt, it was deemed admitted under
E.D. Mo. Local Rule 4.01(E)). Therefotae Court makes the following findings of fact

Dotson is currently a full-time Database Administrator with Database Services of the
USPS in Raleigh, North Carolina. Dotson workgwever, in the St. Louis Solutions Center in
St. Louis, Missouri. On July 13, 2000, Dotsotitiated contact with &SPS Equal Employment
Opportunity (“EEQ”) Counselor alleging sexuzarassment. On September 21, 2001, Dotson
filed a formal EEO Complaint alleging disaiination based on sex, specifically sexual
harassment. On July 21, 2003, Dotson, along waithother relevant pads, entered into a
settlement of the case by signing a “Settlenfameement and Release of All Claims” contract
on said date, therelmjosing the file.

On August 15, 2003, however, Dotson, withdwtr attorney, filed a motion to Void
Settlement Agreement with the Equal Eoyhent Opportunity Commission (“EEOC”)
Administrative Judge. On ugust 19, 2003, Administrative Juddéehoff issued an Order
denying the Motion to Void Settlement Agreernenin response to Administrative Judge

Niehoff's decision, Dotson filed a “Request ta 3side Settlement Agreement” with the EEOC

2 The facts listed are supported by appropriate citatiotieeteecord as required hycal Rule 4.01(E).
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Office of Federal Operations (“OFQO”) o8eptember 9, 2003. The EEOC OFO issued a
Decision on May 18, 2004, denying Doiss “Request to Set Aside Settlement Agreement.”

On August 19, 2004, Dotson filed suit in the Uditgtates District Court for the Eastern
District of Missouri, seeking to set aside thdleatent agreement. Judge Catherine Perry issued
an Order of Dismissal with an accompanying Memorandum, upholding the settlement agreement
on January 20, 2005. Plaintiff appealed Judge Redscision to the United States Court of
Appeals for the Eighth Circuiand on May 12, 2006, the Coursuged a per curiam order,
affirming Judge Pey’s decision.

Dotson initiated her second EEO conipta(6F-000-0003-10) on February 3, 2010,
alleging that Kathleen A. Warnaar (“Warnaar”), her prior manager, retaliated against her
regarding her previous EEO taaty by allegedly assigning Rintiff excessive and complex
work. Dotson alleged that Warnaar saidath going to keep you so busy; you will not have
time to file [another EEO complaint]...Id. Dotson also alleged that she received an inadequate
and unfair performance evaluation in 2009.

Warnaar, manager for Information Technold®@grformance Accounts in Raleigh, North
Carolina, had limited contact with Plaintiff bers of the geographicdation of her worksite
Plaintiff works in St. Louis, MGand Warnaar works in Raleigh, N®Varnaar stated that she did
not task or assign Plaintiff any work duritgr assignment as manager of Database Support
Services. Warnaar further stated that she nesielr “I am going to keep [Ms. Dotson] so busy;
that she would not have timigef[an EEO complaint] again.”

Warnaar had two specific encounters wiffotson, both prior to 2009, involving
plaintiff's work area. The first time, St. Louifacilities personnel and Neal Holliday informed

Warnaar that Dotson’s work area was unaccéptalfter several faile attempts by Warnaar



asking Dotson to comply with St. Louis faci#isi personnel, Warnaar informed Dotson that she
would be flying to St. Louis to assist in the@hup of her work areaVhen Warnaar arrived to
the postal facility to clean Dotson’s work ar@mtson was on sick leave. Warnaar then placed
Dotson’s excess paper, used plagsging utensils, scraps afdd wrapping paper, personal mail
addressed to Dotson’s home addresmall articles of apparel, empty and partially empty food
containers, as well as outdated manuals inteetieardboard boxes. Warnaar left instructions for
Dotson, informing her that she could request elmove the boxes to her car. Warnaar also
left instructions for Dotson with her co-workeexplaining that the boxe®uld not be stored at
the St. Louis facility.

Warnaar’s stated that her second encountitr Dotson occurred approximately one year
later, involving Dotson’s work area. Warnaarswaformed by St. Louis facility personnel that
Dotson’s work area was approaching an unsafel legain. Warnaar asked Dotson to clean her
work area and after receiving reports of non-cliamge from the St. Louis facilities personnel,
Warnaar traveled to the St. Louis site to erdpand discuss the situation with Dotson. After
Warnaar inspected Dotson’s work area, she exgaim®otson that the postal facility could not
be used as a storage alternative and that theialatead to be removed. Warnaar stated she did
not carry out these actions fadiscriminatory purposes.

Warnaar stated that she did not downgrdéson on her 2009 performance evaluation.
Dotson reported directly to Gloria Allen (“Al), a Business Project Leader, whom reported to
Warnaar. Allen was responsibler the day-to-day assignmenand performance evaluations
concerning Dotson.

In 2009, Allen was involved in Dotson’s 20@@rformance evaluation from October 1,

2008 to September 30, 2009. The rating systemthe performance evaluation has four



categories and each category hasesponding numerical values witheach category. The first
category of “Non-contributor” has the merical values of one, two, and threg€he fourth and
final category of “Excefioonal Contributor” has the numericahlues of 13, 14, and 15. Dotson
was assigned the numerical value of “2” Far 2009 performance evatiom which would fall
into the category of “Non-contribot.” Due to the economy of tHeostal Service, however, the
IT average rating of “3” was the number aflanagers had to work with for the 2009
performance evaluations. Dotson’s numerical @ati“2” did not indicée that she was a “Non-
contributor”; in fact, the categgrof “Non-contributor” was modiéd to be able to show that
Dotson was a “Contributor” in her 2009 perforrarevaluation. In the “Evaluator End-of-Year
Overall Comments” section for Dotson’s 2009 Barfance Evaluation, Allen wrote, “Carolyn
continued to do a professionabjwith creating, staging, andeouting Work Logs, handling the
calls and responds timely with the analysis sgmblutions, and respomdj to Alerts. Carolyn
has continued to be an assetthe Deployment Team and go‘ to’ for other members of the
Team.” Allen stated she did not carry these actions for discriminatory purposes.

Mediation for the 2010 informal complai@F-000-0003-10) was scheduled on April 19,
2010. (Ex. P, p. 3). Dotson diwbt physically show up for meation, but called in at the
scheduled mediation time to make her reqd@estresolution; however, no resolution resulted.
Id.

On January 19, 2011, Dotson filed a forra®O complaint (6F-000002-11) alleging
Neal Holliday and Dan Houston discriminated against her on the bases of her sex and reprisal.
In the 2011 formal EEO complaint (6F-000-00DR), Dotson alleged she was moved into an
unused and unclean room that was used te sttt equipment. Dotson alleged she had to

supply her own boxes to move and that locahagement told her to limit what she unpacked
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because carpeting was about to be installed ipak&l facility. Dotson alleged she requested to
remove the old equipment from her work area aedréist of the room, but she was told to keep
the old equipment.Doston also alleged thatictures were taken of only her work area and
nowhere else in the room that was used twesbld equipment. Plaintiff alleged that Dan

Houston said he would board a plane andqeally put everytlmg in the trash.

Neal R. Holliday (“Holliday”), manager fothe Solutions Center at the Integrated
Business Systems Solutions Center (“IBSSC3}, Louis, Missouri, did not have direct
administrative responsibility for Plaintiff. Hisiprary responsibility wittrespect to Plaintiff and
other Database Service employees was to provide office spaeeoriginal space occupied by
the Database Service staff was designed for 1@ foeople. In prior years, the Database Service
staff required that much spacédue to attrition within the StLouis Database Service staff,
however, there were only rie to four people who occupied that office in 20160.order to
make better use of the space, kialy made the decision to mothese three to four individuals,
which included Dotson, so that he could move another teaml@ittmployees into the space
occupied by the Database Service staff. Thedigiduals were not movetb a closet; they were
moved to office space thatas previously occupied by other employees. Holliday stated he did
not carry outhese actions for discriminatory purposes.

In 2010, Terry W. Bernaix (“Bernaix”), a Bumdss Project Leader at the IBSSC, in St.
Louis, Missouri, was tasked by Holliday to warith contractors who we installing new carpet
in the IBSSC facility as well as assign new wap#ice to the Database Service staff. Bernaix
would also survey each work area and then mitetan employee’s supervisor to report unsafe
and unclean areas, as part of his job. One dértiy@oyee work areas that Bernaix reported to be

unsafe and unclean was Plaintiff's space. Birrook pictures on multiple occasions of
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Plaintiff’'s work area and heaed that taking phographs and using theta report unsafe and
unclean work areas is a regular business practiteed?ostal Serivce. Bernaix stated he did not
carry out these actions for discriminatory purposes.

Dan P. Houston (“Houston”), whom was proted to the Manager of Database Support
Services in 2010, became respolesiior the organization wheredhtiff works. After Houston
saw pictures of Plaintiff's work area in 2010, he contacted her, making it clear it was her
immediate priority to clean up her area becauseg a safety issue. Rlaintiff was unable to
do so, or if she did not have the proper matenededed to clean her work area, then Houston
would come to St. Louis to el Houston stated that he didt tell Plaintiff “he would get a
dumpster and throw her things out;” however digk state that he would “come to St. Louis to
clean around her area to correct the safetyeissu Houston stated he did not carry out these
actions for discriminatory purposes.

On February 2, 2011, the EEO dismissedirRiff's 2011 formal EEO complaint (6F-
000-0002-11) for failure to state aagh. On February 28, 2011, Plaintiff appealed the dismissal
of her 2011 formal EEO complaint (6F-000-0002-id jhe EEOC OFO. On July 19, 2011, the
EEOC OFO reviewed Plaintiffappeal and found that her 2011 formal EEO complaint (6F-000-
0002-11) was properly dismissed. After the EEOC@Qienied Plaintiff's ppeal, Plaintiff filed
her federal lawsuit on October 19, 2011, alleging discrimination based on her sex (female), and
retaliation for her previous EEO activity in thénited States District Court for the Eastern

District of Missouri.
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C. Hostile Work Environment Regar ding Office Space

Dotson asserts that the Postmaster tecka hostile work environment for her by

(1) discriminatorily assigning her office space that was used as a storage area for discarded

equipment that was unclean and unsuitable foramsk(2) threatened to confiscate and discard
her papers and records.

To establish a claim of hostile work environment, Dotson

must show (1) she belonged to a protected class; (2) she was

subjected to unwelcome harasmt; (3) the harassment was

based on a protected charadiei under TitleVIl, (4) the

harassment affected a term, condition, or privilege of

employment, and (5) employer liability.
Al-Zubaidy v. TEK Industries, Inc406 F.3d 1030, 1038 {8Cir. 2005). Conduct must be
extreme to amount to a change in teems and conditions of employmerd. “The Supreme
Court has made it abundantly clear that st@endards for judging hostility are sufficiently
demanding to ensure that Title VII does hetome a general civility codeld. citing Faragher
v. City of Boca Ratqrb24 U.S. 775, 788 (1998) (internal quatatomitted). “Title VII is only
violated when the workplace is permeated wittcdminatory intimidation, ridicule, and insult,
that is sufficiently severe or pervasive to altiee conditions of the victim’'s employment and
create an abusive working environmenél-Zubaidy 406 F.3d at 103&siting Harris v. Forklift
Sys., InG.510 U.S. 17, 21 (1993)). The Court detemsimvhether a work environment is hostile
or abusive by looking athe totality of circumstancedncluding the “frequency of the
discriminatory conduct; its severity; whetheisiphysically threatening or humiliating or a mere
offensive utterance; and whether it unreabbnainterferes with an employee’s work

performance.” Al-Zubaidy 406 F.3d at 1038. “The Supremeutt has cautioned courts to be

alert for workplace behavior that does not ts¢he level of actionable harassment’
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Dotson'’s office relocation does not rise to kel of actionable harassment. The office
relocation is not a materiallydaerse employment action because “it is the kind of annoyance or
petty slight that the [Eighth Circuit] hasltdedoes not constitute actionable harnkércello v.
County of Ramge 612 F.3d 1069, 1078 t?8Cir. 2010) ¢iting Gilbert v. Des Moines Area
Community College495 F.3d 906, 918 {8Cir. 2007)). It is undispet! that Dotson was moved
along with at least three other employeesher department to the space during an office
reorganization, which also involved moving empeyg from other departments. Dotson has no
evidence that this office reorganization was doneceftholly or in part to specifically harass
her. Moreover, Dotson “has offered no evidetiza the relocation ofier office rendered her
unable to complete her duties or that it othise interfered witther employment.”ld.

Next, Dotson’s supervisors asking her to cleanoffice or as described by Dotson in her
Complaint- “threatening” to discarher professional and personal melsoalso fails to rise to the
level of actionable harassment. Although Batdisagreed that she was the source of the
uncleanliness in the office, the disputes regaydileaning her office clelgrdo not rise to the
level of objective and subjective pervasive sexuehsament that affected a term or condition of
her employment. Her supervisors’ comments “viéwellectively or indivilually . . . are merely
instances of a subordinate employee being subjected to the craietsoontrol of a supervisor.”
Hannoon v. Fawn Eng'g Corp324 F.3d 1041, 1048 {8Cir. 2003). Therefore, Dotson has
failed to make a prima facie case for a hostierk environment claim and the Postmaster
General is entitled to summary judgment on this claim.

D. Retaliation Claims
Dotson next alleges that the Postmaster Geretediated against her for filing a previous

EEO sexual harassment complaint in 2000 by (1jatereng to confiscatber professional and
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personal papers; (2) improperly downgradingr in her 2009 performance evaluation, and
(3) moving her into unclean and unsuitable office space.

Title VII prohibits an employer from dgcriminating against any employee who has
opposed any practice made an unlawful employmeactice by the statute or who has made a
charge, testified, assisted, or participatedainy manner in an ingégation, proceeding, or
hearing under Title VII. Barker v. MissouriDep't of Corrections’513 F.3d 831, 834 (8Cir.
2008) (citing 42 U.S.C. 8 2000e-3a To establish a prima dee case of retaliation, Dotson
must present evidence that (1) she engaged in a protected activity; (2) an adverse employment
action was taken against her; and (3) asahaonnection exists between the twdarker, 513
F.3d at 835.

The Court finds that Dotson has failed tokena prima facie case of retaliation. As noted
in section C above, Dotson’s office relooatiis not an adverse employment actidfercello
612 F.3d at 1078. Next, the Coumds that the reports by Nddblliday and Tery Bernaix to
Dotson’s supervisors and Dotson’s supervisomshmunications to hembaut the cleanliness of
her desk were not adverse employment actiot®n adverse employment action is one that
causes a material change in the terar conditions of employment.”Fenney v. Dakota,
Minnesota & Eastern R. Co327 F.3d 707, 716 {8Cir. 2003). “To be adverse, the action need
not always involve termination @ven a decrease in benefitspay. Howevernot everything
that makes an employee unhappyisactionable adverse actionld. at 717 (internal citations
omitted). There is no evidence that the comications among the Postmaster employees and
with Dotson caused any material change intdrens or conditions of Dotson’s employment.
Also, there is no evidence whatsoever sioggest a causal connection between her EEO

complaint in 2000 and the disputes about tleamliness of Dotson’s desk. While Dotson was
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unhappy that her supervisors came from out of town to clean off her desk, this clearly does not
arise to an adverse employment action.

Finally, Dotson asserts that she recdive& downgraded performance evaluation in
retaliation for her prior EEO activity. The PostnemsGeneral states he is entitled to summary
judgment as Dotson has failed to exhaust her adimative remedies regangdj this claim. “In
order for a federal employee to sue for sescdmination under Title W, the employee must
initiate contact with an EEO couwgler within 45 days of the ¢ of the matter alleged to be
discriminatory.” Jenkins v. Mabys646 F.3d 1023, 1026 t?8Cir. 2011) (internal citations
omitted) (citing 29 C.F.R. § 1614.1@5(1)). Employees must consult an EEO counselor prior
to fiing a complaint with the purpose of fammally resolving the matter. 29 C.F.R.

§ 1614.105(a). If an employee chooses to ppdie in an alternate dispute resolution
procedure, the EEO pre-complaint counselimgriod is extended t®0 days. 29 C.F.R.
§ 1614.105(f). If the claim is not resolved before th& @@y, the employee is given notice
regarding the right to file a discrimination colaipt. 29 C.F.R. § 161405(d)-(f). A complaint
must be filed within 15 days after the recepptthe notice. 29 C.F.R. § 1614.106(a)-(b). The
employee is “required to demonstrate good fa#hnticipation in the adinistrative process,
which includes making specific charges amdoviding information necessary to the
investigation.” Briley v. Carlin 172 F.3d 567, 571 {8Cir. 1999).

Dotson filed an informal complaint witthe EEO on February 3, 2010 regarding an
“inadequate and unfair” 2009 perfoance review. Dotson participated in a mediation, but the
case was not resolvedAccording to the summary judgmerdcord, the EEO office provided
Dotson with a Notice of Right to File a disnination complaint. Dotson did not file a

complaint regarding her 2009 performance review. Therefore, Dotson did not exhaust her
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administrative remedies and the Postmaster @Gérmeentitled to ssnmary judgment regarding
Dotson’s retaliation claim about her 2009 periance review. Based on the foregoing, the
Postmaster General is entitled to summary judgmegygrding all of Dotson’s retaliation claims.
E. Breach of Contract

The Postmaster General also seeks sumjndgment on Dotson’slaim that the USPS
breached a prior settlement agreement whidr, because Dotson failed to exhaust her
administrative remedies. “A plaintiff alleginipat the government failed to comply with the
terms of a Title VIl Negotiated Settlement ridgment can request that the terms of the
settlement agreement be specifically implemeénte alternatively, that the complaint be
reinstated.”Harris v. Brownlee477 F.3d 1043, 1047‘?&:ir. 2007). If a complainant “believes
that the agency has failed to comply with thems of a settlement agreement or decision, the
complainant shall notify the EEO Director, initirg, of the alleged noncompliance within 30
days of when the complainant knew or showde known of the alleged noncompliance.” 29
C.F.R. 8 1614.504(a).

The record does not reflect that Dotson en@rntacted the EEO Diceor about a breach
of her settlement agreement with USPS. erBfore, Dotson has failed to exhaust her
administrative remedies and the Defendant igled to summary judgment on this claim.

F. Claims Previously Raised and Settled

Finally, the Postmaster General seeksnmary judgment regarding allegations in
paragraphs 1, 13, and 16 of Dotson’s Complaintrasgethat Dotson is attempting to re-litigate
claims raised or addressed in a previoosrt action. Upon review of the aforementioned
paragraphs, the Court finds that the allegatioostained in them are referenced to support

Dotson’s retaliation claim for prior EEO activity. As Dotson’s retaliation claims have been fully
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addressed by the Court, the Court finds thatsBo does not have any other claims before the
Court.
IV. Conclusion

Based on the foregoing, the Cogrants in part and deniespart Defendant’'s Motion to
Dismiss; grants Defendant’s motion for summarggment in its entirety; denies Defendant’s
Second Motion to Dismiss as moot; and dismisdeglaims against the United States Postal
Service.

Accordingly,

IT ISHEREBY ORDERED that Defendant’s First Motion to DismissG&RANTED in
part and DENIED in part. The CourtGRANTS Defendant’s Motion to Dismiss Plaintiff's
punitive damages claim. The CoWENIES the remainder of Defendant’s first Motion to
Dismiss. [Doc. 13]

IT IS FURTHER ORDERED that Defendant's Motion for Summary Judgment is
GRANTED. [Doc. 13]

IT ISFURTHER ORDERED that Defendant’s Second Mon to Dismiss pursuant to
Rule 41(b) iDENIED asmoot. [Doc. 18]

IT ISFURTHER ORDERED that the claims against the United States Postal Service
areDISMISSED.

A separate Judgment will acconmyeathis Memorandum and Order.

Dated this 16th day of January, 2013.
/sl Nannette A. Baker

NANNETTE A. BAKER
UNITEDSTATESMAGISTRATE JUDGE
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