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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

BLOOD LIVE BEMBA, )
Plaintiff, ))
VS. )) Case No. 4:11CV1859 JAR
ERIC H. HOLDER, Attorney General of the : )
United States, et al., )
Defendants. : )

MEMORANDUM AND ORDER

This matter comes before the Court on DefetsldMotion to Dismiss Amended Complaint
or, In the Alternative, Motion for Summary Judgment (ECF No.3Bis matter is fully briefed
and ready for disposition.

BACKGROUND

Plaintiff Blood Live Bemba (“Bemba” or “Plaiiif”) is a native and citizen of The Republic
of Congo (Defendants’ StatemeftUndisputed Facts (‘“DSUF’ECF No. 36, 11). Plaintiff was
granted asylum in the United States by@ecago Asylum Office on October 30, 2003. (DSUF,
12). Plaintiff filed an 1-485 Application foAdjustment of Status on April 23, 2007 with the
Nebraska Service Center of the United Stateg&itand Immigration Services (“USCIS”). (DSUF,
13). Asylees who have been physically preseneitthited States for at least one year after a grant

of asylum may apply for adjustment of statuthtat of a lawful permanent resident by filing Form

Plaintiff's Motion for Summary Judgment (ECN22) also is fully briefed, but the Court’s
determination of Defendants’ Motion for Summalydgment is dispositive. The Court denies
Plaintiff's Motion for Summary Judgment as moot, without prejudice.
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[-485 Application for Adjustment dbtatus at the appropriate USCIS Service Center. (Declaration
of David Baggerly (“Baggerly Dec.”ECF No. 35-3, 14); 8 U.S.C. §1159¢b).

In the years since Plaintiff was grantegllas in 2003, Congress passed legislation, which
significantly impacts requests for adjustment a@ftist. (Baggerly Dec., 15). This legislation
includes the REAL ID Act (May 11, 2005), which amended the inadmissibility provisions of the
Immigration and Nationality Act (“INA”) 8212(a)(3)(B specifically the definitions of terrorist
activities and terrorist organizations, and tBensolidated Appropriations Act CAA of 2008
(“CAA”) (December 26, 2007), which amended tBecretary of Homeland Security’s (“the
Secretary”) authority to exempt certain terstirielated inadmissibility grounds. (DSUF, 5).

Plaintiff indicated on his asyluapplication and in his affidavit in support of his application
that he was a member of thetth Section of the Congolese Movement for Democracy and Integral
Development (MCDDI) beginning in 1995. (DSUF, Baggerly Dec., 16). He stated that in 1996,
he was elected secretary of the Diata Branol, as the secretary, he recorded minutes of the
group’s meetings. (DSUF, 17). He furtstated that, “in December 1998, ‘Ninjas,” guerillas

associated with the MCDDI, launched an attack on the capital, Brazzaville.” (DSUF, {8).

8 U.S.C. §1159(b) provides that:
The Secretary of Homeland Security or the AtgyriGeneral, in the Secretary’s or the Attorney
General’s discretion and under such regulations as the Secretary or the Attorney General may
prescribe, may adjust to the status of an déerully admitted for permanent residence the status
of any alien granted asylum who—
(1) applies for such adjustment,
(2) has been physically present in the United Statest least one year after being granted asylum,
(3) continues to be a refugee within the meaoingection 1101 (a)(42)(A) dhis title or a spouse
or child of such a refugee,
(4) is not firmly resettled in any foreign country, and
(5) is admissible (except as otherwise provided usulesection (c) of this section) as an immigrant
under this chapter at the time of examination for adjustment of such alien.
Upon approval of an application under this subeacthe Secretary of Homeland Security or the
Attorney General shall establish a record ef dfien’s admission for lawful permanent residence
as of the date one year before the date of the approval of the application.
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Plaintiff denies that he was ever a membeéhefMCDDI. Instead, he claims that at sixteen,
he became a member of the Ylo&ection of the Congolese Movemh&r Democracy and Integral
Development (Youth JIMCDDI), a social orgaation for young people. (Plaintif’'s Memorandum
of Law in Opposition to Defendants’ Motion f@ismiss or, In the Alternative, For Summary
Judgment & In Support of Plaintiff's Motion fGummary Judgment (“Response”), ECF No. 24,

p. 2). Plaintiff contends that he disassaiahimself from Youth JMCDDI at age eighteen by
burning his membership card. (Igp. 2-3). Plaintiff denies ev@ining the MCDDI, which is an
adult group. (Id.p. 3). Likewise, he denies ever participating in any terrorist activity). (Id.

Due to the activities of its armed wing, thev&@rnment contends that MCDDI meets the
current definition of an undesignated terrorist organization, commonly referred to as a “Tier III”
organization under 8 U.S.C. 81182(a)(3)(B)(vi). (DSUF, Y9-11). Under 8 U.S.C.
81182(a)(3)(B)(vi)(lll), a Tier Il terrorist organizat is “a group of two or more individuals,
whether organized or not, which engages imas a subgroup which engages in” defined terrorist
activities. Therefore, the Government contends that Plaintiff is inadmissible to the United States
under INA 8212(a)(3)(B)(i)(l) for engaging in a terrorsdtivity as that term has been defined by
Congress at INA 8212(a)(3)(B)(iii))(V). (DSUF, 112).

Under 8 U.S.C. 111182(d)(3)(B)(i), the Secretargonsultation with the Secretary of State
and the Attorney General, and the Secretary afeSin consultation with the Secretary and the
Attorney General, have the discretionary authority to exempt certain terrorist-related inadmissibility
grounds. (DSUF, 13). In December 2007, the @fAkended the Secretary’s and the Secretary of
State’s authority to exempt certain terrorsiated inadmissability grounds. (DSUF, 14).
Specifically, the CAA expanded the discretionarthauty of the Secretary and the Secretary of

State to exempt certain undesitgthor Tier Il terrorist orgamations from being considered



terrorist organizations._(Id. None of the exercises of exetop authority issued to date would
benefit Plaintiff. (Id).

On March 26, 2008, the Deputy Director OSCIS issued a memorandum providing
guidance regarding adjudication of cases involving inadmissibility under 8 U.S.C. 81182(a)(3)(B).
(DSUF, 116). The memorandum instructed #éugtidicators should withhdladjudication of cases
that could benefit from the Secretary’s amended discretionary authority under the CAA. (Id.

The Government asserts that the adjudicatidPlantiff's application is being withheld in
accordance with agency policy. (SOF, 117; Baggedc., 113). If the USCIS were ordered to
complete the adjudication of Plaintiff's adjustmef status application today, his case would be
denied without prejudice to allow Plaintiff to re-file. _(ld.

Plaintiff filed this actioron October 26, 2011. (ECF No. 1). On March 17, 2012, Plaintiff
filed his Amended Complaint for Mandamus, Declaratory Relief and Injunction Under
Administrative Procedure Act (hereinafter d@plaint” or “Compl.”; ECF No. 21) against
Defendant Alejandro Mayorkas, the Director of the USCIS, Defendant Janet Napolitano, the
Director of the Department of Homeland Secuiiii1S), Defendant Robert S. Mueller, the Director
of the Federal Bureau of Investigation (FBI), and Chester Moyer, the Officer in Charge of the St.
Louis Office of the USCIS. Plaintiff asserts that this Court has jurisdiction over this action under

28 U.S.C. 81331, the federal question st4f2@ U.S.C. § 1361, the Mandamus and Venue Act of

*The Court refers to these named defendants either as “Defendants” or, collectively, as “the
Government.”

“The federal question jurisdictional statute provitgihe district courts shall have original
jurisdiction of all civil actions arising under t®nstitution, laws, or treaties of the United States.”
28 U.S.C. § 1331. The federal question jurisdizai statute alone does not provide a basis for
federal jurisdiction. For the Court to haveléeal question jurisdiction, the case must involve
violations of federal constitutional or statutory law. Seg, Southwestern Bell Telephone Co. v.
Connect Communications Cor225 F.3d 942, 945 (8th Cir.2000).
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1962 (“Mandamus Act® and 5 U.S.C. §702, the Administrat®eocedures Act (“APA”),5U.S.C.
§702. Plaintiff alleges claims for UnlawfWithholding of Adjudication Under APA 5 U.S.C.
8555(b) and 8706 (Count I), Unreasonable Délager APA 5 U.S.C. 8555(b) and 8706 and the
Mandamus Act 28 U.S.C. 881361, et seq. (Countiij,@enial of Due Process of Law Under the
Fifth Amendment to the Constitution of the Unittadtes--Deprivation of a Fair Hearing (Count IlI).
The Government moves to dismiss Plaintifaims pursuant to Fed.R.Civ.P. 12(b)(1) and
Fed.R.Civ.P. 12(b)(6) and move for summary judgment pursuant to Fed.R.Civ.P. 56(c).

STANDARDS OF REVIEW

A. Motion to Dismiss. Fed.R.Civ.P. 12(b)(1)
A motion to dismiss under Rule 12(b)(1) challenges whether the district court possesses

subject matter jurisdiction to hear the case. Johnson v. United,&ate$.3d 958, 964 (8th

Cir.2008). As the party asserting subject matter jurisdiction, plaintiff bears the burden of

establishing its existencérk. Blue Cross & Blue Shield \Little Rock Cardiology Clinic, P.A.

551 F.3d 812, 816 (8th Cir.2009); Memic v. Holded 0 CV 1692 DDN, 2011 WL 1361563, at *2

(E.D. Mo. Apr. 11, 2011).
A motion to dismiss for lack of subject matter jurisdiction under Rule 12(b)(1) of the Federal

Rules of Civil Procedure may challenge eitherftmal sufficiency or the factual truthfulness of

the plaintiff's jurisdictional allegations. Titus v. SullivahF.3d 590, 593 (8th Cir.1993). When
passing on a facial challenge, a court must presume that all of the plaintiff's jurisdictional allegations
are true._IdThe motion must be granted if the plaintiff has failed to allege a necessary element

supporting subject matter jurisdiction. I&. court confronted with gactual challenge must weigh

® The Mandamus Act provides, “[t]he districiurts shall have original jurisdiction of any
action in the nature of mandamus to compebfficer or employee of the United States or any
agency thereof to perform a duty owed to the plaintiff.” 28 U.S.C. § 1361.
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the conflicting evidence concerningigdiction, without presuming thieuthfulness of the plaintiff's

allegations. Land v. DollaB30 U.S. 731, 735 n. 4 (194@®sborn v. United State818 F.2d 724,

730 (8th Cir.1990).

In the motion to dismiss, the Government doetschallenge the truthfulness of Plaintiff's
claims. Rather, the Government contendstti@basis upon which Plaintiff brings his Complaint
fails to provide the Court with subject matter galiction. That is, the Government challenges the
Court’'s subject matter jurisdiction, thus theoutt presumes the truthfulness of Plaintiff's

jurisdictional allegations, Sekan v. Chertoff407CV236 HEA, 2007 WL 1880742, at *2 (E.D.

Mo. June 29, 2007).
B. Motion to Dismiss. Fed.R.Civ.P. 12(b)(6)
In ruling on a motion to dismiss, the Court shwiew the allegations in the Complaint

liberally in the light most favorable to Plaintiff. Eckert v. Titan Tire Cobf4 F.3d 801, 806 (8th

Cir. 2008) (citing Luney v. SGS Auto Serv432 F.3d 866, 867 (8th Cir. 2005)). Additionally, the

Court “must accept the allegations contained & ¢bmplaint as true and draw all reasonable

inferences in favor of the nonmoving party.” Coons v. Mir¢i® F.3d 1036, 1039 (8th Cir. 2005)

(citation omitted). To survive a motion to dismiggomplaint must contain “enough facts to state

a claim to relief that is plausible @s face.” Bell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)

(abrogating the “no set of facts” standardfFed. R. Civ. P. 12(b)(6) found in Conley v. Gibson

355 U.S. 41, 45-46 (1957)). While a complaint aadby a Rule 12(b)(6) motion to dismiss does
not need detailed factual allegations, a plaintiff's obligation to provide the grounds of his entitlement

to relief “requires more than labels and conclusions, and a formulaic recitation of the elements of

a cause of action will not do.” TwombIg50 U.S. at 555; Huang Gateway Hotel Holding$20
F. Supp. 2d 1137, 1140 (E.D. Mo. 2007).

C. Motion for Summary Judgment: Fed.R.Civ.P. 56(c)
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The Court may grant a motion for summary ju@agtif “the pleadings, depositions, answers
to interrogatories, and admissions on file, togethtr the affidavits, if any, show that there is no
genuine issue as to any material fact andttieatmoving party is entitled to judgment as a matter

of law.” Fed. R. Civ. P. 56{; Celotex Corp. v. Citrajd77 U.S. 317, 322 (1986); Torgerson v. City

of Rochester643 F.3d 1031, 1042 (8th Cir. 2011). The suiista law determines which facts are

critical and which are irrelevant. Anderson v. Liberty Lobby, #¢7 U.S. 242, 248 (1986). Only

disputes over facts that might affect the oateowill properly preclude summary judgment. Id.
Summary judgment is not proper if the evidence thgbhat a reasonable jury could return a verdict
for the nonmoving party. Id.

A moving party always bearsdtburden of informing the Court of the basis of its motion.
Celotex Corp.477 U.S. at 323. Once the moving party discharges this burden, the nonmoving party
must set forth specific facts demonstrating thateth®l dispute as to a genuine issue of material
fact, not the “mere existence of some alleged factual dispute.” Fed. R. Civ. P. 56(e); Antiéfson
U.S. at 248. The nonmoving party may not rest upere allegations or denials of its pleading.
Anderson 477 U.S. at 258.

In passing on a motion for summary judgmeng, @ourt must view the facts in the light
most favorable to the nonmoving party, and all justifiable inferences are to be drawn in his favor.
Celotex Corp.477 U.S. at 331. The Court’s function is tmweigh the evidence but to determine
whether there is a genuine issue for trial. Anderda@r U.S. at 249. “Credibility determinations,
the weighing of the evidence, and the drawing of legitimate inferences fromctheafa jury

functions, not those of a judge.” Torgers@43 F.3d at 1042 (quoting Reeves v. Sanderson

Plumbing Prods., Inc530 U.S. 133, 150, 120 S. Ct. 2097, 147 L. Ed. 2d 105 (2000)).

DISCUSSION

M otion to Dismiss



A. The INA and APA

Plaintiff contends that this Court has jurgtbn to review the pace of the adjudication of
his 1-485 application for adjustment of status urtle federal question statute, the Mandamus Act,
and the APA. (Compl., 118). Plaintiff conterttiat his claims “arise under the INA, 8 U.S.C.
81101t seq., 8 C.F.R. §209.2, the APA, 5 U.S.C. 8555(b) and @&0skg., customary and treaty-
based international law, and the Constitution of the United States.” (Compl. 19).

The Government argues that Plaintiff's chatje to the pace of adjudication is barred by 8
U.S.C. 81252(a)(2)(B)(iii)). (Memorandum in SuppairDefendants’ Motion to Dismiss Amended
Complaint or, in the Alternative, Motionf&ummary Judgment (“Memorandum”), ECF No. 35,
p. 6). Under this provision, no court has jurisdiotto review “any otheretision or action of the
Attorney General or the Secretary of HomelaedBity the authority for which is specified ... to
be in the discretion of the Attorney Generatler Secretary of Homeland Security ...” 8 U.S.C.
81252(a)(2)(B)(iii).

As noted by the Government, there is a spliaathority in the Eighth Circuit regarding
whether federal courts have jurisiitbm over the pace of adjudication. $#emorandum, p. 6, n.3;
see als@an 2007 WL 1880742, at *3-4 (The Court noted fthiatrict courts have split on whether
the pace that the USCIS adjudicates LPR applicatsodscretionary: some courts have held that
the statutory framework precludesljcial review of the pace athich the USCIS adjudicates LPR
applications, and other district courts have dahed that because the O has a nondiscretionary
duty to render a decision, courts must have jugignh in a mandamus suit alleging that the USCIS
failed to adjudicate an application within a re@&ble period of time, or else the USCIS could
indefinitely delay rendering a decision. The Tart ultimately concluded that pace at which the
USCIS adjudicates applications is a discretigrfanction and therefore not reviewable under 8

U.S.C. §1252(a)(2)(B)(iii)).



Thereatfter, the Eighth Circuit recognized, withdetiding this issue that “[b]Jecause the
APA provides that an agency shall proceed to kealeca matter presented to it ‘within a reasonable
time,” 5 U.S.C. § 555(b), and states that agenng court ‘shall compel agency action unlawfully
withheld or unreasonably delayed,’ 8706(1), some courts have reasd that a district court has
authority to order the officials to decide adjustment application if the delay has been

unreasonable. Villav. U.S. Dep't of Homeland S&@7 F.Supp.2d 359, 363-64 (N.D.N.Y.2009);

Nigmadzhanov v. Mueller550 F.Supp.2d 540, 543-48 (S.D.N.Y.2008); Burni v. Fraziés

F.Supp.2d 894, 906 (D. Minn.2008).” Debba v. HeinaB66 F. App'x 696, 69@th Cir. 2010);

see alsdPatel v. Chertoff4:06CV01207 ERW, 2007 WL 1223553, at *3 (E.D. Mo. Apr. 24,

2007)("both Parties recognize that a district tooaly ‘compel agency action unlawfully withheld
or unreasonably delayed.” 5 U.S.C. 8§ 706(1)he Eighth Circuit, however, declined to decide
whether a case of “extreme delay by the relevanrédgency could amount o‘failure to act,’
5 U.S.C. § 551(13), that would give the distaourt authority under the APA to compel agency
action ‘unlawfully withheld.” 1d.§ 706(1).” _Debba366 F. App'x at 699.

Until this issue is decided, the Court agreséh those courts finding jurisdiction under the
APA. The Court holds that it has jurisdiction ofaintiff's claim thathe USCIS has unreasonably
withheld action on his 1-485 applicatiénAccordingly, the Court denies Defendants’ Motion to
Dismiss with respect to Counts | and Il, withquejudice, and addresses Plaintiff's motion for
summary judgment on these claims.

B. Due Process Claim

*The Court assumes, for purposes of this Motiuat,it is not barred from reviewing the pace
of the adjudication under 8 U.S.C. 81252(a)(2)(BMiCounts | and Il. Therefore, the Court does
not address Plaintiff's arguments that it has jurisdiction under the Mandamus Act.
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In Count Ill, Plaintiff makes a Fifth Amendmmt, due process, challenge because the
Government is withholding adjudication of his atjuent of status application while labeling him
as a terrorist, without any support in law and fa¢@ompl., §81). Accordingly, Plaintiff contends
that the Government has violated Plaintiff’'s guecess rights by failing to adjudicate his 1-485
application. (1d.

The Government contends that Plaintiff’'s due process claim is barred because he lacks a
constitutionally protected interest in adjustment of status. (Memorandum, p. 8(citing Nativi-Gomez
v. Ashcroft 344 F.3d 805, 808 (8th Cir. 2003)). The Government also asserts that it has no
obligation to provide Plaintiff with an explanaii as to why his applitian cannot be approved but,
evenifit had such an obligation, the USCISravided a detailed declaration explaining the delay.
(Memorandum, p. 8 (citing Baggerly Degenerally)).

In response, Plaintiff contends that the Goweent violated his due process rights through
the indefinite hold and failure to investigateoperly the facts pertaining to his application for
adjustment of status. (Response, pp. 23-24kci8gally, Plaintiff asserts that the Government
violated his due process rights when it erroneodislgsified him as a terrorist and then failed to
adjust his status even though he has resided in the country for eleven yeprs. (ld.

The Eighth Circuit has held that “[n]o perduas a constitutionally protected liberty interest
in such speculative relief” as adjustment of status. Nativi-GpBvw¥ F.3d at 808. The relief
sought by Plaintiff has been described as “dtenaf administrative grace” and as “a power to
dispense mercy.” IdAs the Eighth Circuit explained:

What matters is whether the individual Basxpectation of receiving some measure

of relief. Here he does not. However broadly and amorphously the concept of

constitutionally protected liberty interests has been defined within

procedural-due-process jurisprudence, it does not include statutorily created relief

that is subject to the unfettered discretion of a governmental authority. The failure

to receive discretionary adjustment-of-status relief does not constitute the deprivation
of a constitutionally-protected liberty interest.
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Id. at 809. Consequently, Plaintiff has failed toeseaprocedural due process claim under the Fifth
Amendment._Id. Pate] 2007 WL 1223553, at *5. The Court grants Defendants’ Motion to Dismiss
Count Il of Plaintiff's Complaint.
. Motion for Summary Judgment
The Government asserts that the amount & tins spending adjudicating Plaintiff's claim
is reasonable. Under the APA, a reviewing ttahall compel agency action unlawfully withheld
or unreasonably delayed.” 5 U.S.C. 8§ 706(1); DeBB& F. App'x at 699Courts have adopted
a six-factor test for determining when an agency delay is unreasonable under 5 U.S.C. 8706(1):
(1) the time agencies take to make decisions must be governed by a “rule of reason;”
(2) where Congress has provided a timetabletloer indication of the speed with which it
expects the agency to proceed in the enabling statute, that statutory scheme may supply content for
this rule of reason;
(3) delays that might be reasonable in thieese of economic regulation are less tolerable
when human health and welfare are at stake;
(4) the court should consider the effecegpediting delayed action on agency activities of
a higher or competing priority;
(5) the court should also take into accountrtaiire and extent of the interests prejudiced
by delay; and
(6) the court need not find any impropriety lundcbehind agency lassitude in order to hold
that agency action is unreasonably delayed.

Telecommunications Research & Action Ctr. v. F.Q"TRAC"), 750 F.2d 70, 80 (D.C. Cir. 1984).

Application of these factors to the facts herendastrates that the Government’s actions and the
delay are not unreasonabile.

A. Rule of Reason
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In the first TRAC factor, the Court addresses whether the time an agency takes to make
decisions is governed by a rule of reason. The #igbf is the “most important factor.” In re Core

Communications, In¢c531 F.3d 849, 855 (D.C. Cir. 2008). As part of the first factor, “the court

should ascertain the length of time that hassadsince the agency came under a duty to act[.]”

In re Int’l Chem. Workers Unigrd58 F.2d 1144, 1149 (D.C. Cir992)(quoting Cutler v. Hayes
818 F.2d 879, 897 (D.C.Cir.1987).

Here, Plaintiff’'s application has been pending since April 23, 2007--almost 6 years. The
Government claims that the time the USCIS kéntg to review Plaintiff's application is governed
by the rule of reason. The adjudication of Plairgiffpplication for adjustment of status is currently
on hold based upon the enactment of the CAA of 2008 and the resulting USCIS policy, requiring
a nationwide hold on the applications of individuals involved in Tier Il organization8B &8gererly
Dec., 112; 8 U.S.C. 11182(d)(3)(B)(i).

Plaintiff claims that the Government’s expléina does not satisfy the rule of reason because
it does not explain why the delay is reasonabie what activity Plaintiff has engaged. (Response,
p. 24). Plaintiff also notes that, although heymsaek travel and employment while his case is
pending, Baggley’s declaration ignores that PlHintust pay the filing fees for such applications
annually and many countries will not issue a visa to enter the country on an asylee reentry permit
alone. (Id). Plaintiff notes that theSCIS’s fee for processing apgication for a travel document
is $360, and an application for employment authorization is $380, arahtiual renewal of a
driver’s license is $25 in the State of Missouri. )Id.

A few months before Plaintiffled adjustment of status 2007, the USCIS issued its hold
memorandum, Sdgaggerly Dec., 113. Thus, the currkeald placed on adjuditian of Plaintiff's
application results directly from the CAA an@ttSCIS’s CAA-based polignd thus satisfies the

rule of reason under the first TRAC factor. $aggerly Dec., 113. The exemption process
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requires the consultation between the Secretar$tafe, the U.S. Attoey General, and the
Secretary._Se@ U.S.C. §1182(d)(3)(B)(i). The exenyatiprocess also requires research by law
enforcement and intelligence agencies and varieusls of vetting that precede the required
coordination among the three Cabinet officidltwus, these Congressionally-designed exemptions
are a careful and time-consuming process. BEzggerly Dec., 111. The Court acknowledges that
six years presents a significant delay, but the Gings not believe that the delay is unreasonable
given the process and the coordination of higtkirag officials required. Moreover, the Court
recognizes that several exemptions have bpproaed during this process but that they have not
made a decision on exemption that would beneéiin@ff. The fact that the Government has not
yet made a decision regarding an exemptioat would favor Plaintiff does not make it
unreasonable. Based upon the arguments adduced by the Government, the Court finds that the
length of time and the adjudicatory hold are governed by the rule of reason.

B. Congressionally Mandated Timetable

The Government states that there is no congressionally mandated timetable or other
indication of the speed with which the agency should proceed. (Memorandum, p. 12)(citing 8
U.S.C. §1159(b))8 C.F.R. §§209, 24%t seq.; Pate] 2007 WL 1223553, at *3 (“There is no
statutory or regulatory limit on the time that OIS may take in evaluating an alien’s 1-485

application to adjust status to permanent resident.”); Elkins v. Mp48i® U.S. 647, 667

(1978)(“adjustment of status isratter of grace, not right”). TH&overnment asserts that 8 U.S.C.
81571(b) does not require the USCIS to adjudica@pplication for adjustment of status within
180 days. Rather,8 U.S.C. 81571(b) provides mar&dgnse of Congress” regarding the proposed

processing times.Courts have held that this “sense of Congress” is “non-binding.” Ma&oid

'8U.S.C. 81571 provides, “[iJtis the sense oh@ress that the processing of an immigration
benefit application should be completed not later than 180 days after the initial filing of the
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WL 1361563, at *7 (citing Ryan v. Dedvukdjo. 09-14178, 2009 WL 3809813, at *1-2

(E.D.Mich. Nov. 13, 2009) (“Section 1571(b) is merely a policy statement, worded in precatory
terms; it does not create an obligation for Defenslto meet the 180—day deadline, nor does it give

Plaintiffs a right of enforcement.”)Carter v. Dept. of Homeland Securijo. 07-12953, 2008 WL

205248, at *2, n.1 (E.D.Mich. Jan. 24, 2008)). If Congress had intended to make this standard
mandatory, then it could have donesat has in other instances. Wccordingly, the Government
argues that this factor weighs in its favor as there is no congressionally mandated time limit.

Plaintiff argues that Congress has indicated tiie processing of immigration applications
should take no longer than 180 days. 8 U.81671. And, the Court should consider the agency’s
own time frame and policies for adjudicating this type of application. Plaintiff notes that it takes the
USCIS four months to adjudicate asylum-baseljlustment applications. (Response, p. 30).
Plaintiff contends that the delay here is unreasonable.

The Court finds that because there is no congressionally mandated time limit and because
the process at issue is high-level and time conmsyithat the second TRAfactor weighs in favor
of the Government. This case is not the typicalstthent of status asylee case. Rather, itinvolves
a high-level waiver of Plaintiff's terrorism-relaténadmissibility grounds. While the delay in this
case is unfortunate, the Court does not believes that this factor supports Plaintiff.

C. Impact of the Delay and the Nature of the Interests Prejudiced

Courts often consider the thieshd fifth TRAC factors togethefThe third factor considers
the potential effect of the delay on human heaithwelfare. The fifth factor addresses the nature

and extent of the interests prejudiced by the delay.

application, except that a petition for a nonimmigrasa under section 1184 (c) of this title should
be processed not later than 30 days after the filing of the petition.”
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The Government contends that Plaintiff samvenience because of the adjudication delay
does not outweigh its interest in complying witle Congressional mandates of the CAA and the
resulting USCIS policy. The Government asserés thmust consider Plaintiff's adjustment of
status application in light of 6hCAA provisions to determine whetttas denial is one that would
benefit from future exemptions issued by the Secretary. Beggerly Dec., 113. Further, the
Government contends that Pligfif's interests are not at issue because, if his application were
adjudicated based upon the present facts and mimma currently approved, then Plaintiff's
application for adjustment of status would be denikn the interim, Plaiiff is eligible for work
authorization and travel documents. Accordingly, Plaintiff actually benefits from a delay in his
adjudication. (Memorandum, p. 13). In additimecause Plaintiff's application involves his
admitted membership in a terrorist group, human health and welfare interests are implicated and
must be adequately and thoughtfully considered. (Memorandum, p. 14).

Plaintiff argues that the third and fifth TRAGctors are implicated because the delay in
adjudication of his adjustment of status application prevents him from traveling internationally
without special travel authorization, and also jeopardizes his ability to re-enter the United States.
(Response, p. 31). Plaintiff notes that many countefsse to issue himasa without his green
card and he has to renew his employment authorization on a yearly ba¥isPI@éuohtiff contends
that the delay “significantly impacts Plaintiff's ability seek American citizenship and all the rights
and privileges inured thereto.” ()d.

Plaintiff also asserts that the Government’s claim that the delay in processing Plaintiff's
application due to national security interests is illogical. ).(IdPlaintiff points out that the
Government’s claim that Plaintiff provided magrsupport for a Tier Il terrorist organization is

supported only by Plaintiff's applicatiofor asylum, which was approved._ (lgpp. 31-32).
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Moreover, Plaintiff has lived and worked in theitéd States for the last eleven years without any
concern on the part of the Government. , (pd.32).

The Court finds that the third and fifth TRA&ctors weigh in favor of the Government. The
Court finds that any prejudice to Plaintiff is outweighed by the benefit to him, as his application

would be denied if it were adjudieat under the present USCIS policy. 8&an v. Scharfer08-

1398 SC, 2009 WI941574, at *9 (N.DCal. Apr. 6, 2009)(noting that “the delay in adjudication
appears to favor Plaintiff” because the Governmeatiously determined that he was inadmissible).

The Court also notes that there is no guaranteed right to naturalizationJnises States v.

Ginsberg243 U.S. 472, 475 (1917). &ddition, Plaintiff's claim that the Government’s position
is illogical is without merit. The Governmeatks discretion to choose whether to apply terrorism-
related inadmissibility grounds when considerin@pplication for adjustment of status. $k6.

Immigration & Naturalization Serv. v. Hip414 U.S. 5, 8 (1973)(“It is well settled that the

Government is not in a position identical to thaa@irivate litigant with respect to its enforcement
of laws enacted by Congress.”). Thus, Rl#icannot imply that the Government should be
estopped from applying the Congressionallyadeted inadmissibility grounds. Based upon the
foregoing, the Court finds that the third and fitRAC factors weigh in feor of the Government.

D. Effect of Expediting Delayed Action on Agency

The fourth TRAC factor requires consideratadrthe effect of expediting delayed action on
agency activities of a higher or competing priority. The Government contends that expediting action
on Plaintiff's application would challenge the agency’s process for exercising its discretionary
exemption authority. (Memorandum, p. 15). The Government asserts that, at the very least,
ordering expedited adjudication would require tated consideration of a potential exemption that
might benefit Plaintiff pursuant to 8 U.S.C. 811828(B)(i). Thus, the Government contends that

any rush on adjudication necessarily impedes etJBCIS’s discretion regarding whether to grant
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an exemption from Plaintiff’'s inadmissibility anthus, the fourth TRAC factor weighs in the
Government’s favor. _(19l.

Plaintiff contends that ordering the adjudioa of his application will not prejudice any
activities of a higher priority. He argues thatdmaply wants to be put “back in his proper place
in line.” (Response, p. 33). Indeed, Plaintiffintains that the Government has not provided any
evidence “that there, in fact, isyasort of line or queue or any evidence as to where Plaintiff exists
in that line.” (1d).

As previously discussed, it does not appearRlantiff's application is delayed indefinitely
or otherwise at the back of thee. Rather, it seems that the CIS merely is waiting for a waiver
of Plaintiff’s terrorism-related inadmissibility groun8ihus, the Court finds that this factor is not
implicated.

E. Impropriety Behind the Delay

Finally, the Court looks to whether there is any agency impropriety behind the delay.
First, the Government contends that it has placed Plaintiff’'s application on hold in order to
determine whether he is eligible for any of the Secretary’s exemptions or any future exemptions
from the terrorism-related inadmissibility grounds. (Memorandum, p. 15). The Government
notes that several exemptions have been issued to date. (Memorandum, p. 16, n.6 (identifying
several categories of aliens who have benefitted from exemptions)). Thus, the Government
contends that the delay is in good faith.

In addition, the Government asserts that the length of the delay is not unreasonable.

(Memorandum, p. 16). The Government differentittiesscase from other cases, such as the typical

®In fact, the Government submitted a “Notice of Administrative Action,” which provides
USCIS’s Request for Evidence frdehaintiff. (ECF No. 42). The Government contends that this
Request for Evidence indicates that the USCIB ike process of adjuchting Plaintiff's pending
application for adjustment of status. {Id.
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“name check” case._(Id.cf. Al Karim v. Holder No. CIVAOBCV00671-REB, 2010 WL 1254840

(D. Colo. Mar. 29, 2010)(FBI took six years tongglete Plaintiff's name check). Here, the
Government has completed all of the pratiamy background checks but is withholding final
adjudication until it can be detemmed whether Plaintiff will qualify for a legislatively enacted,
high-level exemption._(ldpp. 16-17). The Government also cit@svo recent cases that have held
that delays of several years are noteasonable as a matter of law. Reply in Support of
Defendants’ Motion to Dismiss or, in the Aftative, Motion for Summary Judgment (“Reply”),
ECF No. 41, pp. 2-3 (citing Debj266 F. App'x at 699 (10-yearldg by USCIS in a case involving

adjudicatory hold was not unreasonable); Ayyoubi v. Holdet0-CV-1881 SNLJ, 2011 WL

2983462, at *10 (E.D. Mo. July 22, 2011) (5—year getbadjudicating 1-485 application was not
unreasonable). Accordingly, the Government insists the delay is not unreasonable.

Plaintiff argues that the W3S has not done enough to ensure that his application is
adjudicated within a reasonable time. (Response, p. 33). Plaintiff contends that the Government
merely forwarded his case to the DHS and Ustidadquarters without any indication when they
should or would make a decision on the case). (Id.addition, the delay is indefinite, even though
the adjudication for this type of claim is typically four months. , (. 33-34).

Plaintiff also criticizes the Government’'ssertion that the delay actually benefits him.
(Response, p. 34). Plaintiff assdhat it is not enough to asserattihere is a “nebulous prospect
for a future change in law or policy,” particulavifynen there is no indication when adjudication will
occur. (Id). Plaintiff maintains that any “benefitd him is outweighed by the “frustration and

anxiety Plaintiff has and comties to experience in the faceDefendants’ long-standing delay.”

°Although the Government has since arguedtti@tielay in this case was only 3 years and
3 months because it was closed and latgpered and put on an adjudicative hold. Beef for
Defendants-Appellees at 19 Ayyoubi v. Holdep. 12-1297(8th Circuit June 11, 2012).
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(Id.). Moreover, Plaintiff notes that if his apgdition were denied, then he could seek redress in
federal court under the APA for an arbitrary and capricious denial.pfid34-35).

As discussed, the delay here is the resuli®CAA and the USCIS CAA-based policy. The
Court finds no impropriety on the part of thevernment here. Plaintiff’'s application requires
consideration of factors outsidestbcope of the usual asylum adjnent of status application. Nor
does the Court find that Plaintiff’'s application irdefinitely delayed. To the contrary, the
Government has provided evidence that Plaint#pplication is on hold to await further guidance
from the Secretary of Homeland Security, whoagssidering Plaintiff's application for a possible
exemption from terrorism-relat@tadmissibility. The Government filed a “Notice of Administrative
Action,” which provides USCIS'Request for Evidence, dated February 12, 2013, from Plaintiff.
(ECF No. 42). The Request forigignce indicates that the USCISnghe process of adjudicating
Plaintiff's pending application foadjustment of status. ()JdThe placing of Plaintiff’'s application
on hold appears to be an act of good faith. KB&1398 SC, 2009 WL 941574, at *9. Because
it appears that Plaintiff’'s application is actiyglending in the USCIS, rather than on indefinite
delay, the Court finds that this factor weighs in favor of the Government.

The TRAC factors demonstrate that the Government’'s actions and the delay are not
unreasonable, and the Court grants Defendants’ Motion for Summary Judgment with respect to
Counts | and II.

CONCLUSION

The Court understands Plaintiff's frustratiomttwthis long and proacted process. As

recognized by other courts, the Court realizesttedme point a long-term hold on the adjudication

becomes an effective denial affjustment of status._ See.g, Al Karim v. Holder No.
CIVAO8CV00671-REB, 2010 WL 1254840 (D. Colo. M29, 2010)(holding the 8-year delay in

adjudicating a refugee’s 1-485 application waseasonable as matter of law); Al-Rifahe v.

-19 -



Mayorkas 776 F. Supp. 2d 927, 938 (D. Minn. 2011)(denying the government’'s motion for
summary judgment where the plaintiff's application was pending for over thirteen years and the
government’s argument regarding the lengthycpss of assessing Tier Ill organizations was
“severely undermined in Al-Rifahe's case by the January 2010 memorandum determining that
applications on hold because of the applicast®aation with the INC may be considered for an
exemption”). While the Court does not identife thipping point” of when the length of such a
delay becomes a denial, the Eighth Circuit tyalseld a ten-year delay in adjudication (although

based largely upon an application backlog) as not unreasonableDeSba v. HeinauemMNo

8:08CV304, 2009 WL 146039 (D.Neb. Jan. 2009), aff'd 366 Fed. Appx. 696, 2010 WL 521002
(8th Cir. Feb. 16, 2010y. Furthermore, the Government presented evidence that it has made
progress regarding exemptions to other categofiapplicants and thatis moving forward with
Plaintiff's application. _Se&CF No. 42. “[l]n view of all the other circumstances in the case,
especially national security concerns and the high-level, detailed, and discretionary reviews
necessitated by exemption determinations und&S8C. § 1182(d)(3)(B)(i),” the Court finds that

the 6-year delay experienced by Plainsffeasonable as a matter of law. Sggoubi v. Holder

4:10-CV-1881 SNLJ, 2011 WL 2983462 (E.D. Mo. July 22, 2011).

Accordingly,

IT ISHEREBY ORDERED that Defendants’ Motion tDismiss Amended Complaint or,
In the Alternative, Motion foSummary Judgment [33] BENIED, in part, andSRANTED, in
part. The CourGRANTS Defendants’ Motion to Dismiss on Count Ill. The COGRANTS

summary judgment in favor of Defendants on Counts | and II.

%Because the Court does not and cannot idewtiien such a delay becomes unreasonable,
the Court denies Plaintiff's Motion for Summary Judgment, without prejudice.
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IT ISFURTHER ORDERED that Plaintiff’'s Motion for Summary Judgment [22] is

DENIED, as moot, without prejudice.

Dated this 11th day of March, 2013.

A

JOHN A. ROSS
UNITED STATES DISTRICT JUDGE
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