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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

FREDERICK P. DAVIS, )
Plaintiff, g
V. g No. 4:11-CV-1906-JAR
TERRY WEBSB, et al., ))
Defendants. ) )

MEMORANDUM AND ORDER

This matter is before the Court uporviev of plaintiff's second amended
complaint [Doc. #22}. See28 U.S.C. § 1915(e). For theasons stated below, the
Court will order all déendants to reply to the smad amended complaint relative to
plaintiff's 42 U.S.C. § 1983 First Amenemt retaliation claims. The Court will
dismiss plaintiff's Fourteenth Amendmehite process claims against defendant Terry
Webb, as well as plaintiff's official capacity claims against all defend®ee28

U.S.C. § 1915(e)(2)(B).

In his letter to the Clerk of Court @l March 29, 2012, plaintiff states that
he is no longer pursuing a 42 U.S.C. § 19886(&)m, but he is asserting a separate
Fourteenth Amendment due process claimirag} defendant Terry Webb. Plaintiff
states that he wishes to litigate the guecess claim along with his retaliation
claims in this case. As such, the Gowill liberally construe the second amended
complaint as attempting to assert FA&stiendment retaliation claims against all
three defendants and Fourteenth Amendrdee process claims against defendant
Terry Webb.
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28 U.S.C. § 1915(e)

Pursuantto 28 U.S.C. § 1915(e)(2)(Bg ®ourt may dismiss a complaint filed
in forma pauperis if the action is frivolousalicious, fails to state a claim upon which
relief can be granted, or seeks monetatef against a defendant who is immune
from such relief. An action is frivolous'iit lacks an arguable basis in either law or
in fact." Neitzke v. Williams490 U.S. 319, 328 (1989). Aattion fails to state a
claim upon which relief can be granted if it does not plead "enough facts to state a
claim to relief that iplausible on its face.Bell Atlantic Corp. v. Twombj\127 S. Ct.
1955, 1974 (2007).

In reviewing a pro se complaint undet%15(e)(2)(B), the Court must give the
complaint the benefit dd liberal constructionHaines v. Kerner404 U.S. 519, 520
(1972). The Court must also weigh all izt allegations in favor of the plaintiff,
unless the facts alleged are clearly basel@ssaton v. Hernandes04 U.S. 25, 32-33
(1992).

The Second Amended Complaint

Plaintiff, an inmate at the Poto€iorrectional Center, has filed a second
amended complaint under 42S.C. § 1983. The named defendants are Terry Webb
(Functional Unit Manager), lan Wallag@\ssistant Warden), and Timothy R.

Lancaster (Institutional Investigator).



A. First Amendment Retaliation Claims

Plaintiff alleges that he was placedigiministrative segregation on November
23, 2010, in violation of proper prison procees. He furtherlleges that it was not
until December 14, 2010, that he leafnéuring an interview with defendant
Lancaster that he, plaintiff, was being istigated for allegedly circulating a petition
against PCC correctional officer Brian HalPlaintiff claims that while he was
confined in ad seg, Lancaster "went through [plaintiff's] personal property and
confiscated [his] InformaRequest (IRR) grievance colamt . . . explaining the
oppressive and unprofessional and racist actd@XOI Brian Hall[,] [a]s well as his
racial profiling of African American prisomg in housing unit five." Lancaster also
confiscated a letter, which plaintiff states intended to send to "various officials
explaining [Hall's] unprofessional behavior." Plaintiff claims that, on January 4, 2011,
Lancaster issued him a major conduct atimin for violating Rule 9.3 (Inciting
Organized Disobedience) by "approachiffgieders [and] circulating a petition (mass
IRR) against COI Brian Hall and other®faintiff complains that he was found guilty
of the violation on January 13, 2011thaugh a petition was never found, and the
documents that Lancaster did confiscate wemgally permissible at PCC, and he knew
it. Plaintiff further alleges that defdant Wallace referretlim to the "ad seg

committee" for attempting "to misuse [tHBJR grievance system to remove/slander



officer.” Plaintiff states that he was migrexercising his right to file a grievance
based on what he considetede legitimate complainggainst a correctional officer.
Plaintiff alleges that dendant Webb "made no attempt to investigate the alleged
evidence for himself," refused to allowapitiff to call withesses and obtain video
surveillance tapes for his disciplinary hiegt found him guilty of the false conduct
violation, and sanctioned plaintiff to twenty days in disciplinary segregation. In
addition, plaintiff states that he was placeddministrative segregation for “over six
months,” where his privileges alledjg were "atypical and significant."Plaintiff
states that "defendants very well knew tihatonly activity [he] was engaged in was
encouraging other prisoners similarlyuated and suffering the same abuses to
exercise their right to engage the grievance system to have their complaints heard and
addressed.” He also states that becheseias locked up, "everyone who had a
complaint against officer Brian Hall . dropped them, or just no longer [had] an
issue with him." Plaintiff asserts thdgfendants violated his constitutional rights by
“retaliating against [him] for attempting $eek redress through the grievance system

provided by the D.O.C."

*Plaintiff summarily states that he "had a state-created liberty interest in
avoiding this hardship."



The Court finds that plaintiff's allegans state actionable First Amendment
retaliation claims against dhree defendants under 8 198eeWilliams v. Silvey
375 Fed.Appx. 648 (8th Cir. 2010)(plaintdfated § 1983 retaliation claim in action
claiming defendants initiated false disciplig proceedings in retaliation for filing
grievances and complaining to prison officialédynes v. Stephens@88 F.3d 1152,
1155-56 (8th Cir. 2009)(prisoner must shovekercised protected right and suffered
discipline, and that exercise of protected right was motivation for discipline; filing
disciplinary charge is actionable under § 18&®ne in retaliation for inmate filing
grievance, because retaliatory disciplinaharge strikes at heart of constitutional
right to seek redress of grievancdspwis v. Jacks486 F.3d 1025, 1028 (8th Cir.
2007)(alleged retaliatory actionust be such that it would chill person of ordinary
firmness from engaging in protected activityf)Burgess v. Moore39 F.3d 216, 218
(8th Cir. 1994)(threat of retaliation is swifent injury if madein retaliation for
inmate's use of prison grievance procegur The Court will, therefore, order

defendants to reply to plaintiff'si®83 First Amendment retaliation claims.



B. Fourteenth Amendment Due Process Claims
1. Procedural Due Process

Plaintiff alleges that dendant Terry Webb’s actionas set forth above, also
violated his Fourteenth Amendment procediuiue process rights in that he was not
allowed to call witnesses and obtain video surveillance tapes for his disciplinary
hearing. He claims that the conditionsaf administrative segregation confinement
were atypical and significant in companmsto those in gemal population. In
administrative segregation, for example, pléd states he was in his cell twenty-four
hours a day, he showered three times a wee§pt one hour of outside fresh air three
times a week, visitation was “no contaeihd was restricted to two hours, cell
cleaning occurred once a week, and heatagk the telephone once every sixty days.
In general population, he states, for instatizat, he could be out of his cell fourteen
hours a day, he got ten hours of retmaevery week, he enjoyed full canteen
privileges, he could haventact visits and daily telephopavileges, there was a dog
training program, and he had a job in a metal chair factory.

For Fourteenth Amendment procedural guscess to be implicated, an inmate
must be subjected to "atypical and significhardship . . . in relation to the ordinary
incidents of prison life." Sandin v. Conneb15 U.S. 472 (1995). As set forth in the

second amended complaint, plaintiff's altegas do not indicate that he has suffered



this type of atypical and significant hardship in which the state might conceivably
create a liberty interesCf. id. at 485-86 (no atypical and significant hardship where
inmate spent thirty days in solitary confinemeHRgmphill v. Delp 124 F.3d 208 (8th
Cir. 1997)(same; four days locked in lstnwg unit, thirty days in disciplinary
segregation, and approximately 29¢slan administrative segregatiorbreitas v.
Ault, 109 F.3d 1335, 1337-38 (8th Cir. 1997)(same; ten days administrative
segregation and thirty dags "on-call" status, as well as loss of higher paying job and
numerous privileges)Vycoff v. Nichols94 F.3d 1187, 1190 (8th Cir. 1996)(same;
ten days disciplinary detention and 100 deymaximum-security cell). For these
reasons, the Court will dismiss, withougprdice, plaintiff’'s Fourteenth Amendment
procedural due process claims against defendant Terry Webb.
2. Substantive Due Process

Plaintiff alleges that defendant Terry Webb violated his substantive due process
rights, in addition to his First Amendntemghts, by placing him in administrative
segregation in retaliation for plaintiffattempt to seek redress through the PCC
grievance system.

At this point, it is important to note the difference between constitutional
retaliation claims arising under the Due Pssc€lause of the Fourteenth Amendment

and those arising under a more specific provisif the Constitution, such as the First



Amendment. United States Supreme Cpuecedent suggests that these two types
of claims should not be conflate&eeGraham v. Connqr490 U.S. 386 (1989). In
Graham the Supreme Court rejected varitmser courts’ reliance on substantive due
process standards in evaluating an egie-use-of-force claim against a “free
citizen,” where such claims were covetgy explicit provisions in the Constitution,
namely the Fourth Amendmend. at 392-95. Later, in Albright v. Oliver 510 U.S.
266 (1994), the Supreme Court explainedt tw]here a particular Amendment
‘provides an explicit textual source dafrtstitutional protection’ against a particular
sort of government behavior, ‘that Ameneint, not the more generalized notion of
substantive due process, must keegtide for analyzing these claimsAlbright, 510
U.S. at 273(quotingraham 490 U.S. at 395kee alspThaddeus-X v. Blatted 75
F.3d 378, 387 (6th Cir. 1999)(applying anadgl framework of First Amendment to
plaintiffs’ claims they were retaliateabainst for engaging in the constitutionally-
protected activity of accessing the coudbrogating the Circuit's prior decisions
imposing Fourteenth Amendment substantive process test to prisoners’ claims of

retaliation in violation of an enumerated constitutional right).

3More specifically, the Court pointed to the Second Circuit's four-factor substantive due
process test idohnson v. Glick481 F.2d 1028&ert. denied414 U.S. 1033 (1973), as an
illustration of what shouldot be used when an enumerated constitutional right is available as a
source of protection.



Applying these precepts to the casdait, the Court concludes that because
plaintiff's retaliation claims arose out dfis attempts to petition for redress of
grievances under PCC'’s prison grievancessysit is the First Amendment that must
be the exclusive guide for analyzing pldirgiretaliation claims. In other words, it
is this particular amendment that pro\adie explicit textuadource of constitutional
protection, and therefore, the more gafized notion of Fourteenth Amendment
substantive due process should not be usek, e.g.Cornell v. Woods69 F.3d
1383, 1387-90 (8th Cir. 1995)(analyzing clanimretaliatory discipline exclusively
under First Amendment). Thus, because the First Amendment properly covers
plaintiff's retaliation claims against all three defendants, the Court will dismiss,
without prejudice, plaintiff's Fourteentimendment substantive due process claims
against Terry Webb.

C. Individual and Official Capacity Claims

Plaintiff brings this action againstdithree defendant PCC employees in both
their individual and official capacities.

Naming a government official in his ber official capacity is the equivalent
of naming the government entity that emplalys official, in this case the State of
Missouri. SeeWill v. Michigan Dep’t of State Policet91 U.S. 58, 71 (1989).

“[N]either a State nor its officials acting their official capacity are ‘persons’ under



§1983.” Id. As a result, the complaint is ldlyafrivolous and fails to state a claim
upon which relief can be granted to all three defendants in their official capacities.
The Court will, however, allow this actionpooceed against all defendants as to their
individual capacities, as more fully discusssapra

Accordingly,

IT ISHEREBY ORDERED that,on or before May 7, 2012, all defendants
shall answer or otherwise reply in thigidividual capacities to plaintiff's § 1983 First
Amendment retaliation claims, as settifioin the second amended complaint.

IT ISFURTHER ORDERED that plaintiff's Fourteenth Amendment due
process claims against defendant Terry Weblb&8M | SSED, without prejudice.
See28 U.S.C. § 1915(e)(2)(B).

IT ISFURTHER ORDERED that plaintiff's officialcapacity claims against
all defendants arBl SM1SSED, without prejudice.See28 U.S.C. § 1915(¢e)(2)(B).

A separate Order of Partial Claimdbissal shall accompany this Memorandum
and Order.

Dated this 20th day of April, 2012.

AL L

JOHN,A. ROSS
UNITED STATES DISTRICT JUDGE
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