Tobar v. Astrue Doc. 26

UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOUR
EASTERN DI VI SI ON
JAVEECI A' TOBAR,
Plaintiff,
V. No. 4:11 CV 1939 DDN

M CHAEL J. ASTRUE,
Comm ssi oner of Social Security,

N N e e N N N N N

Def endant .

MEMORANDUM

This action is before the court for judicial review of the final
decision of defendant Conmm ssioner of Social Security denying the
application of plaintiff Janmeecia Tobar for child s disability insurance
benefits under Title Il of the Social Security Act, 42 U S.C. § 401, et
seq. and for supplenmental security income under Title XVI, 42 U S.C. §
1381, et seq. The parties have consented to the exercise of plenary
authority by the undersigned United States Magi strate Judge pursuant to
28 U.S.C. 8 636(c). For the reasons set forth below, the court affirns
t he decision of the Adninistrative Law Judge (ALJ).

| . BACKGROUND

Plaintiff was born in 1991. On April 5, 2010, plaintiff’'s |ega
guardian filed applications on her behalf, alleging disability since

Septenber 1, 1998, due to learning disabilities and speech problens.
(Tr. 106-116, 176.) Her clainms were denied initially and after a hearing
before an ALJ. (Tr. 11-19, 42-52.) On Cctober 5, 2011, the Appeals
Council denied plaintiff's request for review (Tr. 1-3.) Thus, the
deci sion of the ALJ stands as the final decision of the Conm ssioner.

1. EDUCATI ONAL AND OTHER HI STORY

The administrative record shows plaintiff’'s correct first name
is “Janeecia.” Therefore, the pleadings are anended as necessary to
show t he correct spelling of her first nane.
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On May 7, 2004, when plaintiff was 13 years old, staff at her school
di strict adm ni stered the Wechsl er I ndi vidual Achi evenent Test (WAT-11).
Plaintiff had a reading conposite score of 55, mathenmatics conposite
score of 66, and witing conposite score of 64. (Tr. 204.)

On May 12, 2004, school district st af f adm nistered the
Stanford-Binet Intelligence Scale. Plaintiff scored a full scale IQ
score of 53, verbal 1Q score of 58, and nonverbal | Q score of 52. School
district staff also adm nistered the Wchsler Intelligence Scale for
Children (WSC1I11). Plaintiff scored a full scale 1Q score of 49, a
verbal 1Q score of 56, and a performance | Q score of 49. School district
staff noted that plaintiff cooperated with the testing process and
exhi bited good effort, perseverance, and task focus, and opined that the
results of the assessnments were believed to be valid estimtes of her
current functioning |evel. The staff opined that the results of the
testing were consistent with the criteria for identifying plaintiff with
mental retardation. (Tr. 201-05.)

On April 3, 2009, Alison Burner, MA., conducted a consultative
psychol ogi cal eval uati on. Ms. Burner noted that plaintiff had an
unrenar kabl e mnedi cal history. She adninistered the Wochsler Adult
Intelligence Scale, Third Edition (WAIS-I11). Plaintiff scored a full
scale 1Q score of 76, verbal 1Q score of 75, and perfornmance | Q score of
81. M. Burner opined with a 95% confidence |level that plaintiff's 1Q
fell within the borderline range of intellectual functioning. She noted
weaknesses in nunerical reasoning and short-term nenory and a strength
i n graphonot or speed. All other skills fell within the borderline range.
(Tr. 251-53.)

Ms. Burner considered the evaluation avalid estimate of plaintiff's
actual abilities and stated that plaintiff appeared to denonstrate
adequate notivation. She suggested that plaintiff's difficulties in
school were the result of slow learning, rather than a |earning
disability. She opined that plaintiff had no significant cognitive
deficiency that would preclude obtaining and maintaining gainful
enpl oyment and stated that plaintiff could obtain enploynment inlinewth
her intellectual functioning. She opined that plaintiff mght be
best-suited for non-conplex manual |abor or repetitive jobs and not
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wel | -suited for work involving noney nmanagenent, such as the operation
of cash registers. (Tr. 252-53.)

On March 14, 2011, plaintiff's counsel submitted interrogatories to
Ms. Burner, and Burner responded the following day. M. Burner noted
that she did not review any records prior to examning plaintiff, as none
were submitted for her review M. Burner stated that plaintiff's scores
on the WSC1Il in 2004 and the WAIS-1Il in 2009 were statistically
significantly different, noting that plaintiff's test scores in the
former test placed plaintiff in the noderately nmentally retarded range,
while the scores in the latter placed her in the borderline range of
intellectual functioning. Sinmilarly, Ms. Burner stated that plaintiff's

2004 Stanford-Binet score and 2009 WAIS-I1l score were statistically
significantly different. She noted that the Stanford-Binet score was
slightly higher than the WSC-111 score and fell in the noderate to mld

range of nmental retardation. (Tr. 273-80.)

Ms. Burner opined that there were several possible explanations for
the discrepancies in scores between the 2004 and 2009 testing. She
opined that it was possible that one or all of the tests were not valid
or reliable, either because of poor cooperation or human error. She
could not speak to the reliability of the tests. She al so observed
"significant discrepancy” in the school records. M. Burner noted that
plaintiff was "initially educationally diagnosed" wth a |[|earning
di sability and | anguage i npai rnent in 2000, an educati onal di agnosi s that
could not have been reached had her 1Q scores fallen in the nentally
retarded range under governnent guidelines. (Tr. 277-80.)

Ms. Burner further stated that plaintiff was initially granted
Soci al Security benefits for learning disability and speech problens in
2004. She noted that nental retardation was apparently not alleged at
that time and was apparently not the reason for the all owance. She
opined that if 2000 and 2003 1Q scores were avail able, they m ght have
indicated a pattern of a higher level of cognitive ability, with the
exception of the 2004 1 Q scores. Ms. Burner opined that the testing was
ol d enough that its protocol had been destroyed and coul d not be revi ewed
to check scoring accuracy. She opined that the scores m ght not actually
be discrepant, noting that 1Q scores can occur within a statistically
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reliable range. Ms. Burner al so opined that the di screpancy coul d result
fromdifferent adult and child versions of the tests. M. Burner stated
that she did not read any portion of the 1Q test to plaintiff. She
stated that she had administered examinations, including 1Q tests to
children, for over 20 years. (Tr. 277-80.)

In an Individualized Education Program (I EP) dated February 19,
2010, plaintiff was described as having "an educational diagnosis of
Intell ectual Disabled" that affected her rate of | earning, reading grade
| evel, reading conprehension, witten expression, math concepts and
computation, and conpletion of classroom and honework assignments.
Plaintiff |earned best when infornmati on was broken into small steps and
mast ered before noving to the next step. (Tr. 137-38.)

Plaintiff participated in a wrk programat her high school in which
she had janitorial, food preparation, clerical, and kitchen duties.
Plaintiff was able to work at all of those work sites with few pronpts
required to keep her on task. Once she learned a skill, she could
performit with little supervision. Plaintiff |earned new skills when
provided with extensive repetition in a supported work environnment. She
required repetition of skills not provided by conpetitive work training
reginents. It was noted plaintiff would need support in a normal work
environnment to avoid being taken advantage of or exploited. She had not
denmonstrated the potential hazards of some social situations. (Tr. 139.)

At that time, the | EP concl uded her diagnosis of nental retardation
appeared appropriate, and no further testing was required. The 1EP
listed plaintiff’s enploynment goal as enploynment in a nursing hone,
veterans' home, or food service with support from the Division of
Vocati onal Rehabilitation. (Tr. 139.)

An | EP dated May 19, 2010, described plaintiff simlarly. The |IEP
i ndicated functional difficulties in conpleting forns or applications
i ndependent |y, budgeting noney, and counting coins. Plaintiff was unable
to independently access public transportation in the community or work
sites. Plaintiff was sel f-notivated, but requi red support,
encour agenent, and repetition at each work site. The |IEP team concl uded
her diagnosis of mld mental retardation (intellectually disabled)
renai ned appropriate, no further testing was required, and academc
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skills in reading, witten expression, and math were bel ow grade | evel
consistent with her diagnosis of intellectually disabled. She would be
an excellent candidate for supportive enploynent. The | EP stated
plaintiff’'s enploynment goal was obtaining conpetitive enploynent with
supports in the area of food service. (Tr. 193-96, 208-09, 216.)

A Psychiatric Review Technique form was conpleted by Stephen S.
Scher, Ph.D., on June 15, 2010, when plaintiff was 19 years old. It
reflected nild limtations in activities of daily |living and mai ntai ni ng
soci al functi oni ng, and noderate difficulties in maintaining
concentration, persistence, or pace. Plaintiff received Special School
District services while attending high school for |earning disabilities
and speech inpairnent. No other psychiatric issues were noted or
al | eged. Plaintiff's alleged functional limtations were found to be
| ess than credible. Plaintiff was capable of foll ow ng at | east two-step
i nstructions, which would be easier for plaintiff if they were verbal.
Plaintiff was capable of perfornming sinple work tasks and had no
l[imtation of social interactions. (Tr. 254-64.)

Dr. Scher also conpleted a Mental RFC questionnaire the sanme day.
He indicated plaintiff had noderate limtations in the ability to
understand or renenber detailed instructions, to carry out detailed
instructions, to accept instructions and respond appropriately to
criticismfrom supervisors, to respond appropriately to changes in the
work setting, and to set realistic goals or make plans i ndependently of
others. Dr. Scher opined that plaintiff retained the mental ability to
under stand and renenber sinple instructions and to sustain attention to
complete sinple repetitive tasks. Contact with the public was not
precluded. Plaintiff could adapt to routine changes and avoi d workpl ace
hazards. (Tr. 266-68.)

Testinony at the Hearing

Plaintiff testified to the following at an adm nistrative hearing
held on March 24, 2011. She attended special education classes and
graduated from high school in 2010. She does not have a driver’s
license. She has acadenic difficulties in nmath, reading, and spelling.
She can take a tel ephone nessage with assistance. She participated in
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work study program at a grocery store for two years baggi ng groceries.
She does not have any physical problens. She can prepare sinple neals
such as sandw ches and canned soup with assistance. She does not have
any hobbies. She can handl e her own personal care. (Tr. 20-33.)

Jenifer Teixeira, a vocational expert (VE), testified in response
to a hypothetical question fromthe ALJ which outlined plaintiff's age,
educati on, and work experience. The ALJ's hypothetical individual could
lift and carry 20 pounds occasionally and 10 pounds frequently. The
i ndi vidual could sit, stand, and wal k with usual breaks for about six
hours in an eight-hour workday. She was limted to jobs that invol ved
understandi ng, renenbering, and following sinple instructions and
directions in a work setting with no nore than routine changes. The
i ndi vidual perforned better with verbal than witten instructions and,
if instructions were witten, they had to be at an elenentary schoo
| evel. She would need repetition of instruction and supervision while
| earni ng tasks, but once she |earned a task, she could perform wthout
speci al supervision. The hypothetical individual could not performwork
that required dealing with noney, such as nmaking change. She could have
no nore than rare contact with the public while on the job. The VE
testified that this individual could return to perform other jobs
existing in significant nunbers in the national econony, such as racker,
street cleaner, and bottling line attendant. (Tr. 36-38.)

[I1. DECISION OF THE ALJ
On April 1, 2011, the ALJ issued a decision unfavorable to
plaintiff. The ALJ found that plaintiff had the severe inpairnments of

|l earning disabilities, borderline intellectual functioning, and obesity.
The ALJ found that plaintiff did not suffer from an inpairnment or
conbi nati on of inpairnents of a severity that neets or nedically equals
the required severity of a listing.

The ALJ found that plaintiff retained the RFCto |ift and carry 20
pounds occasionally and 10 pounds frequently. Plaintiff could sit,
stand, and wal k with usual breaks for about six hours in an eight-hour
wor kday. She was limted to jobs that involved understanding,
renenbering, and followi ng sinple instructions and directions in a work
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setting with no nore than routine changes. Plaintiff performed better
with verbal rather than witten instructions, and if instructions were
written, they had to be at an elenentary school level. Plaintiff would
need repetition of instruction and supervision while |earning tasks, but
once she learned a task, she could performw thout special supervision

She could not perform work that required dealing with noney, such as
maki ng change. She could have no nore than rare contact with the public
while on the job.

The ALJ further found that plaintiff could perform other jobs
existing in significant nunbers in the national econony, such as racker,
street cleaner, and bottling line attendant. Consequently, the ALJ found
that plaintiff was not disabled within the nmeaning of the Act. (Tr. 13-
20.)

V. GENERAL LEGAL PRI NCI PLES

The court’s role on judicial review of the Conm ssioner’s final

decision is to determni ne whether the Conm ssioner’s findings conply with
the rel evant | egal requirenments and i s supported by substantial evidence
in the record as a whole. Pate-Fires v. Astrue, 564 F.3d 935, 942 (8th
Cr. 2009). “Substantial evidence is |less than a preponderance, but is

enough that a reasonable nind would find it adequate to support the
Commi ssioner’s conclusion.” 1d. In determ ning whether the evidence is
substantial, the court considers evidence that both supports and detracts
fromthe Conmm ssioner's decision. [1d. As long as substantial evidence
supports the decision, the court nay not reverse it nerely because
substantial evidence exists in the record that woul d support a contrary
out cone or because the court would have decided the case differently.
See Krogneier v. Barnhart, 294 F.3d 1019, 1022 (8th Cr. 2002).

To be entitled to disability benefits, a claimnt nust prove she is

unable to perform any substantial gainful activity due to a nedically
determ nabl e physical or nmental inpairnent that would either result in
death or which has lasted or could be expected to last for at |east
twel ve continuous nonths. 42 U S.C 88 423(a)(1)(D, (d)(1)A),
1382c(a)(3)(A); Pate-Fires, 564 F.3d 935, 942 (8th Cr. 2009). A
five-step regul atory franework i s used to determ ne whet her an i ndi vi dua
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qualifies for disability. 20 CF.R 88 404.1520(a)(4), 416.920(a)(4);
see also Bowen v. Yuckert, 482 U S. 137, 140-42 (1987) (describing the
five-step process); Pate-Fires, 564 F.3d at 942 (sane).

St eps One through Three require the clainmant to prove (1) she is not
currently engaged in substantial gainful activity, (2) she suffers from
a severe inmpairnment, and (3) her disability neets or equals a listed
i mpai r nent . Pate-Fires, 564 F.3d at 942. If the clainmant does not
suffer froma listed inpairment or its equivalent, the Comr ssioner’s
anal ysis proceeds to Steps Four and Five. [1d. Step Four requires the
Comm ssi oner to consider whether the claimant retains the RFCto perform
her PRW 1d. The claimant bears the burden of denonstrating she is no
|l onger able to return to her PRW |1d. |If the Conmi ssioner determnes
the cl ai mant cannot return to PRW the burden shifts to the Conm ssi oner
at Step Five to showthe claimant retains the RFC to performother work.
I d.

V. DI SCUSSI ON
Plaintiff argues the ALJ erred (1) in considering Listing 8 12.05

addressing nmental retardation; (2) in assessing her RFC, and (3) in
posi ng the hypothetical question to the VE.

1. Listing 8 12. 05 - Mental Retardation

Plaintiff argues that she neets or equals the criteria of Listing
§ 12.05, which deals with nental retardation. She asserts the ALJ erred
in giving greater credence to Ms. Bruner, the consultative eval uator,
over that of a school psychol ogist. She argues that wunder Social
Security Ruling 06-3p, the school psychologist is considered an
accept abl e source of nedical proof. The court disagrees.

“To qualify for disability under a listing, a claimant carries the
burden of establishing that his condition neets or equals all specified
nmedical criteria.” MCoy v. Astrue, 648 F.3d 605, 611 (8th G r. 2011)
(citing Marciniak v. Shalala, 49 F.3d 1350, 1353 (8th Cir. 1995)). A
claimant will not be deened to neet a listing nerely because she has a

diagnosis of a condition nanmed therein and neets just some of the
criteria. Id. at 612. Wile an ALJ is required to consider evidence of
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listed inmpairnents and determ ne whether they meet or equal any of the
listed inpairments, “[t]he fact that the ALJ d[ oes] not el aborate on this
concl usion does not require reversal [where] the record supports h[is]
overall conclusion.” Karlix v. Barnhart, 457 F.3d 742, 746 (8th Cir.
2006) .

The regulations define nental retardation as “significantly

subaverage general intellectual functioning with deficits in adaptive
functioning initially mani fested during the devel opnental period” before
age 22. See 20 CF.R Pt. 404, Subpt. P, App. 1, 8 12.05. The required
| evel of severity for 8§ 12.05 is nmet when an inpairnment satisfies the
di agnostic description in the introductory paragraph, as well as any one
of the four sets of criteria set forth in paragraphs A, B, C, or D. See
20 CF.R Pt. 404, Subpt. P., App. 1, 88 12.00 and 12.05; Maresh v.
Barnhart, 438 F.3d 897, 899 (8th Cir. 2006).

The required | evel of severity is met for this Listing only when the
requi rements of one of the subsections are also net:

A Mental incapacity evidenced by dependence
upon others for personal needs (e.g., toileting,
eating, dressing, or bathing) and inability to
follow directions, such that the use of
st andar di zed neasures of intellectual functioning
i s precluded;

B. A valid verbal, performance, or full scale 1Q
of 59 or |ess;

C. A valid verbal, performance, or full scale 1Q
of 60 through 70 and a physical or other nenta

i mpai rnent inposing an additional and significant
work-related Iimtation of function; or

D. A valid verbal, performance, or full scale 1Q
of 60 through 70, resulting in at | east two of the
fol | owi ng:
1. Marked restriction of activities of daily
living; or
2. Marked difficulties in maintaining social

functioni ng; or

3. Mar ked difficulties in maintaining
concentration, persistence, or pace; or



4. Repeat ed epi sodes of deconpensation, each
of extended duration.

I d.

It is plaintiff's burden to denonstrate, through nedical evidence,
that her inpairments neet or equal all of the specified nedical criteria
contained in a particular listing. See Johnson v. Barnhart, 390 F.3d
1067, 1070 (8th Cir. 2004). An inpairment that manifests only sone of
those criteria, no matter how severely, does not qualify. See Sullivan

v. Zebley, 493 U S. 521, 530 (1990). The Listing does not require the
Comm ssioner to nmake a finding of nental retardation based on IQ test
results alone. See Gasaway v. Apfel, 195 F.3d 345, 345 (8th Gr. 1999).
As the above Listing and the Di agnhostic and Statistical Manual of Mental

Di sorders both provide, the diagnhosis of nental retardation requires both
subaverage general intellectual functioning and deficits in adaptive
functi oni ng. See Anerican Psychiatric Association, D agnostic and
Statistical Minual of Mental Disorders, (DSMIV-TR) 41 (4th ed. 2000).
Both sources nake clear that a low IQ score is not sufficient for

di agnosis, nor is a low 1 Q score alone sufficient to neet the Listing.
The ALJ's determination that plaintiff did not nmeet or equal any of the
four subsections of Listing 8§ 12.05 is supported by substantial evidence
on the record as a whole. Subsection 12. 05A requires a nental incapacity
evi denced by, inter alia, dependence on others for personal needs, such
as "toileting, eating, dressing, or bathing." 20 C.F.R Pt. 404, Subpt.
P, App. 1, 8 12.05A. Although plaintiff does not argue that she neets
the requirements of Listing 8§ 12.05A, the record evidence also
demonstrates that plaintiff was not dependent on others for those needs.
(Tr. 33.)

The ALJ correctly noted that plaintiff did not nmeet the requirenents
of Listing 8 12.05B because she had no valid I Q score of 59 or |ess.
(Tr. 15.) The ALJ discussed all of plaintiff's 1 Qscores, noting the My
2004 Stanford-Binet full scale I Qscore of 53, verbal 1Qscore of 58, and
nonverbal | Q score of 52, as well as the WSC-111 full scale | Q score of
49, verbal 1Q score of 56, and performance 1Q score of 49. (Tr. 13-14,
201.) The ALJ observed that Ms. Burner admnistered the WAIS-1I] to
plaintiff in April 2009, resulting in a full scale 1Q score of 76, a
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verbal 1Q score of 75, and a performance |1 Q score of 81. (Tr. 14, 252.)
The ALJ acknow edged the 2004 scores but gave greater weight to the nore
recent 1Q scores obtained by Ms. Burner, noting that she had offered
possi bl e reasons for the discrepancies between the 1 Q scores. (Tr. 15.)
See dark v. Apfel, 141 F.3d 1253, 1255 (8th G r. 1998) (Conm ssioner is
not required to accept a claimant's 1 Q scores and may reject scores that

are inconsistent with the record). Test results of this sort should be
exam ned "to assure consistency with daily activities and behavior." [d.
Here, the ALJ identified the evidence that was inconsistent wth
plaintiff's nost recent 1Q scores and properly relied upon the later
scores.

While the ALJ acknow edged that it was unclear who perforned the
2004 testing, plaintiff correctly notes that those tests were conducted
by a school psychol ogist, an acceptabl e nedical source. (Tr. 14, 201.)
20 CF.R 88 404.1513(a)(2) and 416.913(a)(2); Social Security Ruling
(SSR) 06-3p, 2006 W. 2263437 (Aug. 9, 2006). The ALJ properly found that
there was no record evidence to showthe validity of the earlier scores.
(Tr. 14.) Moreover, plaintiff's 2004 1Q scores are not valid because
they were obtained 8 years ago, when plaintiff was only 13 years old.
(Tr. 201.)

Listing 8 112. 00 di scusses |1 Q scores for children

IQtest results nust also be sufficiently current
for accurate assessnent under 112.05. Cenerally,
the results of I1Qtests tend to stabilize by the
age of 16. Therefore, 1Qtest results obtained at
age 16 or older should be viewed as a valid
i ndication of the child' s current status, provided
they are conpatible with the child s current
behavior. 1Qtest results obtained between ages 7
and 16 should be considered current for 4 years
when the tested IQis |less than 40, and for 2 years
when the 1Qis 40 or above.

20 CF.R Pt. 404, Subpt. P, App. 1, § 112.00(D)(10). Here, under the
Listing, plaintiff's score was obtai ned when she was 13 years old, and
it was only valid for 2 years, or until My 2006. See id. Therefore,
the results of Ms. Burner's consultative exam nation were the only valid
IQ scores in the record, and there was no "valid verbal, perfornance, or
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full scale 1Q of 59 or less" in the record that could neet Listing
8 12. 05B. See, e.q., Rucker for Rucker v. Apfel, 141 F.3d 1256, 1260
(8th Gr. 1998) (I1Q scores obtained between ages 7 and 16 are valid for
only two years when the score is 40 or above). Thus, the ALJ woul d have

erred had he relied upon plaintiff’s 2004 scores to support a finding
that plaintiff satisfied Listing § 12. 05B. Because the 2004 |1Q scores
were invalid as a matter of |law, the ALJ properly gave greater weight to
plaintiff’'s 2009 |1 Q scores.

Third, substantial evidence supports the ALJ's finding that
plaintiff did not neet the requirenents of Listing § 12.05C. (Tr. 15.)
The ALJ properly observed that there was no "valid verbal, performance,
or full scale 1Qof 60 through 70" in the record that could neet Listing
8 12.05C See Rucker, 141 F.3d at 1259-60. Instead, the only valid
scores available to the ALJ were from the 2009 testing, none of which
were below 70. (Tr. 252.)

Finally, plaintiff did not neet the requirenments of Listing
§ 12.05D. Plaintiff does not have a valid 1Q score to satisfy this
subsection. The ALJ also found that plaintiff had mld restrictions of
nmental activities of daily living, nild difficulties in naintaining
social functioning, noderate difficulties in maintaining concentration
persi stence, or pace, and no episodes of deconpensation of extended
durati on. (Tr. 16.) These findings preclude a determ nation that
plaintiff met Listing § 12.05D.

The court concludes substantial evidence on the record as a whol e
supports the ALJ's finding that plaintiff does not neet or equal the
criteria of Listing § 12.05.

2. Resi dual Functional Capacity

Plaintiff next argues the ALJ erred in assessing her RFC. RFC is
a nmedi cal question and the ALJ's determ nation of RFC nmust be supported
by substantial evidence in the record. Hutsell v. Mssanari, 259 F.3d
707, 711 (8th Cir. 2001); Lauer v. Apfel, 245 F.3d 700, 704 (8th Gr.
2001); Singh v. Apfel, 222 F.3d 448, 451 (8th Cr. 2000). RFC is what
a claimant can do despite her linitations, and it nust be determ ned on

the basis of all rel evant evidence, i ncluding nedical records,
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physi ci ans’ opinions, and a claimant’s description of her limtations.
Dunahoo v. Apfel, 241 F.3d 1033, 1039 (8th Gr. 2001); 20 CF.R
§ 404.1545(a). Wiile the ALJ is not restricted to nedi cal evidence al one
inevaluating RFC, the ALJ is required to consi der at | east sone evi dence

froma nedical professional. Lauer, 245 F. 3d at 704.

The ALJ found plaintiff would be capable of |ight work. She could
lift and/or carry 20 pounds occasionally and 10 pounds frequently. She
could sit, stand, and/or walk 6 hours in an 8-hour workday. She could
under stand, renmenber, and carry out sinple instructions in a work setting
wi th no nore than routine changes. Plaintiff would do better with verba
instructions, and if witten instructions were used they would need to
be at an elenentary level. She night need repetition of instruction and
supervision while learning tasks. Plaintiff would be unable to perform
wor k that required dealing with noney, such as naki ng change, and shoul d
have no nore than rare contact with the public. (Tr. 16.)

Plaintiff argues the ALJ erred because there is significant evi dence
i ndi cati ng she needed a supported work environnment, as well as extended
repetition in order to learn skills. Plaintiff also contends the ALJ
wrongly relied upon Ms. Burner's finding of borderline intellectual
functioning, which was not a fully informed finding and did not properly
consi der the school records. She argues further that Ms. Burner could
not explain the discrepancy with any degree of nedical certainty.

The court disagrees. It is permissible for the ALJ to consider a
claimant's activities of daily living. Cf. devenger v. Astrue, 567 F.3d
971, 976 (8th GCir. 2009)("Qur cases admttedly send m xed signals about
the significance of a claimant's daily activities in evaluating clains

of disabling pain, but [clainmant] did report that she engaged in an array
of such activities — including doing |aundry, washing di shes, changi ng
sheets, ironing, preparing neals, driving, attendi ng church, and visiting
friends and relatives — and it was not unreasonabl e under for the ALJ to
rely on this evidence to infer that [clainmant’s] assertion of disabling
pain was not entirely credible."). Plaintiff's argunent about her
activities of daily living is nmerely a disagreement with the ALJ's
eval uation of the evidence and inplies that the court should weigh the
evidence differently. The court will decline to do so. See Qualls v.
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Apfel, 158 F.3d 425, 427 (8th G r. 1998) ("This court cannot reverse the
Comm ssioner’s decision nerely because substantial evidence would have
supported an opposite decision.”) To the extent plaintiff is arguing
that the ALJ erred in relying on Ms. Burner's opinion and should have
adopted the opinions of the treating physician, the court disagrees. 1In
this case there was no valid opinion available from any treating
physi ci an, nor does plaintiff identify any. The school psychol ogi st
identified in the 2004 testing did not “treat” plaintiff, and plaintiff
does not contend ot herwi se.

Here, as di scussed above, the ALJ revi ewed t he nedi cal evi dence and
fornulated an RFC in keeping with the record as a whole. (Tr. 16.) The
ALJ included lintations intended to account for plaintiff's nental
i mpai rnments. The ALJ relied on Ms. Burner’s opinion that plaintiff had
no significant cognitive deficiency that would preclude obtaining and
mai nt ai ni ng gai nful enploynent and that plaintiff could obtai n enpl oynent
inlinewith her intellectual functioning. (Tr. 253.) Those |limtations
are also in line with plaintiff’'s February and May 2010 |EPs, which
stated that plaintiff | earned best when i nformati on was broken i nto snal
steps and nastered before noving to the next step, and that once she
learned a skill, she could performit with little supervision. (Tr.
138-39, 208.)

Subst anti al evi dence supports the ALJ's finding that plaintiff did
not require repetition or special supervision beyondinitial training and
could therefore performconpetitive work. (Tr. 16.)

3. Hypot heti cal Question

Plaintiff argues the hypothetical question to the VE was flawed
because it did not capture the concrete consequences of her inpairnent,
and as a result, the VE s response does not constitute substanti al
evi dence. Plaintiff contends that she is incapable of conpetitive
enpl oyment when her school records are considered, along with the
functional limtations that flow from those nedically determni nable
i mpai rnent s.

The ALJ' s hypot hetical question to the VE nust conpletely describe
a claimant's individual inpairnents. See House v. Shalala, 34 F.3d 691,

-14-



694 (8th Gr. 1994). The question nust include only those inpairnents
which actually exist, and are supported by substantial evidence, not
those rejected by the ALJ. See Davis v. Shalala, 31 F.3d 753, 755 (8th
Cir. 1994); see also Bradshaw v. Heckler, 810 F.2d 786, 790 (8th Cir.
1987) (hypothetical nust state with precision claimnt’s physical and

mental inpairments). An inproper hypothetical question cannot serve as
substantial evidence under 8§ 405(g). See Witnore v. Bowen, 785 F.2d
262, 263-64 (8th Cr. 1986).

In this case the ALJ found plaintiff did not have any past rel evant

work. In response to a hypothetical that included the ALJ's RFC fi ndi ngs
that included all of plaintiff's credible inpairnents, the VE testified
t hat such an individual could performother jobs existing in significant
nunbers in the national econony, such as racker, street cleaner, and
bottling Iine attendant. (Tr. 38.)

The hypot hetical question was proper, as it included only those
i mpai rnents and restrictions found credible by the ALJ. See Quillians
v. Barnhart, 393 F.3d 798, 804 (8th Gr. 2005) ("D scredited conplaints

are properly excluded froma hypothetical question so |long as the
ALJ had reason to discredit them"). The ALJ concl uded, based upon VE
testinony, that plaintiff could make a successful adjustnent to other

work, citing occupations such as a racker, a street cleaner, and a
bottling Iine attendant. (Tr. 17-18.)

Because t he hypot heti cal question was properly fornul ated, the VE s
testinony that jobs existed that plaintiff could perform constitutes
substantial evidence supporting the Conm ssioner's decision. See Mller
v. Shalala, 8 F.3d 611, 613-14 (8th G r. 1993).

[11. CONCLUSI ON
For the reasons set forth above, the court finds that the decision

of the ALJ is supported by substantial evidence in the record as a whol e
and is consistent with the applicable |aw The decision of the
Conmi ssi oner of Social Security is affirmed.

An appropriate Judgnent Order is issued herewth.

[ S/ David D. Noce
UNI TED STATES MAG STRATE JUDGE

Si gned on Cctober 17, 2012.
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