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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOUR
EASTERN DI VI SI ON
| VAN T. PACE
Pl aintiff,
V. Case No. 4:11CV1951 FRB

JULI E MOTLEY

Def endant .

N N N N N N N N N

MVEMORANDUM AND ORDER

Presently before the Court is plaintiff Ivan T. Page’s
Motion For Summary Judgnent. (Docket No. 34). Al matters are
pendi ng before t he undersi gned United States Magi strate Judge, with
consent of the parties, pursuant to 28 U S.C. §8 636(c).

| . Backgr ound

Plaintiff lvan T. Page (“plaintiff”) brought the instant
action pursuant to 42 US. C 8 1983 alleging that his
constitutionally protected rights were violated by vari ous actions
of defendant Julie Mdtley (also “defendant”).?

Plaintiff is a convicted sex of fender whose partici pation

in the Mssouri Sexual O fenders Program (“MSOP’)2 was terni nated

Plaintiff’s original and Arended Conpl aint all eged cl ai s
agai nst defendants other than Julie Mdtley. However, after
conducting initial review, the Court dism ssed plaintiff’s clains
agai nst all defendants with the exception of Ms. Mtl ey.

2M ssouri | aw requires convicted sex offenders to conplete
MoSOP, a rehabilitative treatnent program before they nay be
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followi ng a Treatnent Team neeti ng® hel d on Septenber 22, 2009 and
attended by defendant. Defendant is the Director of MbSOP. She is
enpl oyed by a conpany that contracts with the State of M ssouri to
provide health care services. (Affidavit O Julie Mtley, Docket
No. 40, Attachnment 1, page 1). In his Arended Conplaint and in the
instant Motion, plaintiff argues that defendant violated his due
process and equal protection rights inasnuch as she took various
actions that resulted in his wongful termnation from MoSOP and
subsequent ineligibility for parole. In the instant Motion For
Summary Judgnent, plaintiff also appears to raise allegations of
retaliation, and all egations sounding in the ex post facto cl ause
of the Constitution and the Americans Wth Disabilities Act, 42
U S C 88 12131 et seq. (also “ADA’). Defendant has responded to
the instant notion, and has submtted her affidavit setting forth
the events leading up to plaintiff’s termnation from MbSOP, and
exhibits detailing comunications between plaintiff’s therapists
and the Treatnment Teamregarding plaintiff’s behavior and | ack of

progress while in MSOP.

consi dered for conditional release. R S.Mb. § 589.040.2; see
also State ex rel. N xon v. Pennoyer, 39 S.W3d 521, 522 & n. 2
(Mb. Ct. App. 2001).

3The Treatnment Teamis “nornmally conprised of a caseworker
and a M ssouri sex offender programtherapist.” (M ssour
Departnent of Corrections Departnent Manual, Docket No. 40,
Attachnent 5, page 2). A Treatnment Team neeting is a clinical
review of an inmate’s progress in MoSOP. (Affidavit of Julie
Mot | ey, Docket No. 40, Attachnent 1, page 2).
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1. Discussion
Plaintiff brings this action pursuant to 42 US. C 8§
1983. “Liability under 8 1983 requires a causal link to, and

direct responsibility for, the deprivation of rights.” Madewell v.

Roberts, 909 F.2d 1203, 1208 (8th Cir. 1990).

Rule 56(c) of the Federal Rules of G vil Procedure
provi des that summary judgnent shall be entered “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law” In ruling on a notion for
sunmary judgnment, the court is required to view the facts in the
light nost favorable to the non-noving party and nust give that
party the benefit of all reasonable i nferences to be drawn fromthe

underlying facts. AgriStor lLeasing v. Farrow, 826 F.2d 732, 734

(8th Gr. 1987). The noving party bears the burden of showi ng both
the absence of a genuine issue of material fact, and his
entitlement to judgnent as a matter of law Fed. R Cv. P. 56(c);

Anderson v. Liberty Lobby, Inc., 477 U S. 242 (1986); Mtsushita

El ectric Industrial Co. v. Zenith Radio Corp., 475 U. S. 574, 586-87

(1986). Once the noving party has net its burden, the non-noving
party may not rest on the allegations in her pleadi ngs but nmust set
forth specific facts, by affidavit or other evidence, show ng that
a genuine issue of material fact exists. Fed. R Cv. P. 56(e).
Rul e 56(c) “mandates the entry of summary judgnent, after adequate
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time for discovery and upon notion, against a party who fails to
make a showi ng sufficient to establish the exi stence of an el enent
essential to that party’s case, and on which that party will bear

t he burden of proof at trial.” Celotex Corporationv. Catrett, 477

U S. 317, 322 (1986).

A Due Process

Plaintiff argues that various actions of defendant
violated his right to procedural due process, inasnuch as def endant
arbitrarily termnated himfromMSOP, failed to give hi mnotice of
a treatnent team neeting, wongfully participated in both the
Treatnent Team neeting and the decision to termnate him from
MoSOP, and termnated him from MoSOP on the basis of a single
incident. Plaintiff also conplains that he was deni ed substantive
due process i nasnuch as defendant did not give hima second chance
to conpl ete MoSOP. However, none of plaintiff’s allegations of due
process violations entitle himto judgnent as a matter of |aw

Due process requirenents apply only to the deprivation of
interests enconpassed by the 14th Amendnent’s protection of

property or liberty. Board of Regents O State Colleges v. Roth

408 U.S. 564, 569 (1972). Nei t her such interest exists here
Plaintiff does not possess a liberty interest in the possibility of
parole or in his conditional release date because “there is no
constitutional or inherent right of a convicted person to be
conditionally rel eased before the expiration of a valid sentence.”

G eenholtz v. Innates of Neb. Penal & Corr. Conplex, 442 U S. 1, 7
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(1979); see also Adans v. Agniel, 405 F.3d 643, 645 (8th Cr. 2005)

(“[Aln inmate does not have a constitutionally-protected liberty
interest in the possibility of parole ...”). Nor does plaintiff
have a liberty interest in participation in MSOP. “A state

created liberty interest arises in situation in which [sic] the

state has placed substantive limtations on the exercise of
official discretion.” Jones v. More, 996 F.2d 943, 945 (8th
Cir. 1993) (internal citations omtted). Wiile M ssouri |aw

requires certain inmates to conplete MoSOP before being eligible
for conditional release, the |law does not place the requisite
substantive limtations on the exercise of official discretion

Id. Mssouri law therefore “does not grant inmates a liberty
interest in participating in MoSOP at any particular tinme rel evant

to their presunptive parole dates.” 1d.; see also Patterson v.

Webster, 760 F. Supp. 150, 153 (E.D. Mb. 1991) (“Because plaintiffs
have no liberty interest in parole, no procedural due process
protections attach to their participation in MOSOP"). The
undersigned therefore determnes that plaintiff has failed to
denonstrate entitlenent to judgnment as a matter of |aw

Even if plaintiff could denonstrate a protected |iberty
interest, his due process claims would fail. VWiile plaintiff
clainms, citing no evidentiary support, that he was referred for a
disciplinary classification hearing, as defendant avers in her
affidavit, plaintiff was actually referred for a Treatnment Team

nmeet i ng. Plaintiff contends that defendant violated his due

- 5 -



process rights by attending the Treatnent Team neeting and
participating in the decision to termnate him from MSOP.
Plaintiff clainms that defendant exerted a “command influence” at
the nmeeting and otherwi se deprived him of a fair hearing, and
wongfully and arbitrarily termnated him based upon a single
i nci dent . Plaintiff submts no evidence to support these
allegations, and they are conclusory at best. In response,
def endant submtted her affidavit in which she averred that there
exi sted no policy precluding her attendance at the Treatnment Team
meeting. As defendant asserts, her position as Director of MSOP
required her toreviewall termnations fromMSOP, and there is no
evi dence to suggest that she could not fulfill this obligation by
attending plaintiff’'s treatnent team neeting. Fur t her nore,
def endant avers that the ultimte decision regarding term nation
was made by the team as a whole on the basis of plaintiff’s
persistent failure to progress despite nany weeks of participation
in MSOP. Plaintiff’s allegations that he was arbitrarily
term nated based upon a single incident are also belied by the
progress notes he hinself submtted with the instant notion, which
docunent his history of a negative attitude and poor progress while
in MSOP. As defendant’s affidavit denonstrates, she and the
menbers of the Treatnent Team considered docunentation of many
instances of plaintiff’s negative attitude, poor behavior and
failure to progress, and concluded in their clinical judgnment that

plaintiff should be term nated from MbSOP. The determ nation of
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whet her plaintiff was neking adequate progress in MSOP was not
made i ndependently by defendant, it was made by a teamconpri sed of
qualified health care professionals. A difference of opinion
between plaintiff and his nental health care providers is
insufficient to state a claimunder 42 U S.C § 1983. Warren v.
Fanni ng, 950 F.2d 1370, 1373 (8th Cr. 1991). Plaintiff also
contends, w thout evidentiary support, that he was not gi ven notice
of the Treatnent Team neeting within 24 hours as required by
M ssouri Departnent of Corrections policy. However, as defendant
avers in her affidavit, plaintiff was given the required notice
Sept enber 18, 2009, four days in advance of the neeting.

Plaintiff also argues that defendant wongfully denied
hi ma second chance in MbSOP. As stated above, plaintiff did not
have a liberty interest in participationin MoSOP at any particul ar

time relevant to his conditional rel ease date. Jones v. Moore, 996

F.2d at 945. Even if plaintiff did have such an interest, his
claimwould fail. To prevail, he would need to denonstrate that
def endant’ s conduct was consci ence-shocki ng and that she viol ated

one or nore fundanental rights. Mran v. Gark, 296 F.3d 638 (8th

Cir. 2002). As defendant avers in her affidavit, she was not in
charge of placing offenders into MoSOP for a second opportunity to
successfully conplete the program Even if she were, M ssouri
Departnent of Corrections policy does not nandate that of fenders be
given a second chance to conplete MbSOP; it provides only that

of fenders nmay be given a second opportunity as tine and resources
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al | ow.

B. Equal Protection

In the instant Mdtion, plaintiff clainms that defendant
took action that deprived him of equal protection. The equa
protection clause requires that a state’s laws treat simlarly
those simlarly situated. U S. Constitution, Anendnent XIV. In
support of his claim plaintiff states, w thout any evidentiary
support, that other individuals of a race different fromplaintiff
were also referred to the Treatnment Team and were not term nated
from MSOP. Plaintiff states that those individuals had not
denonstrated progress in MdSOP superior to plaintiff’s, and race
was therefore the reason he was term nated and they were not. 1In
response, defendant avers in her affidavit that the decision of
whet her to term nate an individual fromparticipation in MSOP is
based upon the individual’s progress in MoSOP, not the individual’s
race. Def endant also avers that the progress of individuals
referred to the Treatnent Team is evaluated by qualified nenta
heal t h professionals, and that decisions are made based upon what
is best for the offender, the other participants in therapy, and
the citizens of the state of Mssouri. Plaintiff’s assertion that
his progress was conm serate with that of the other individuals has
no evidentiary support and is nerely conclusory. 1In addition, the
fact that plaintiff disagreed wth the nental health care providers
regardi ng whether he or others should have been term nated from

MbSOP does not state a claimunder 42 U . S.C. 8 1983. Warren, 950
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F.2d at 1373.

C. Ex Post Facto C ause

Also in the instant Mtion, plaintiff clainms that his
mandat ed participation in MoSOP and deni al of conditional rel ease
violates the Constitution’s ex post facto clause. “An ex post
facto law is one which reaches back in tinme to punish acts which

occurred before enactnent of the law.” Peeler v. Heckler, 781 F. 2d

649, 651 (8th Cr. 1986). “A penal statute may al so be an ex post
facto enactnment if it adds a new puni shnent to the one that was in
effect when the crime was commtted.” 1d.

Plaintiff argues that he should have been granted his
conditional release date of August 23, 2011, because R S M. 8§
589. 040.2 was not effective until Novenber 14, 2011. However, as
defendant correctly notes in response, at all tines relevant to
plaintiff’'s case, RS M. § 589.040.2 required successfu
conpletion of MoSOP before an inmate nmay be considered for early
rel ease. Furthernore, MOSOP is a rehabilitative program It is
not penal in nature. 1t adds no further sentence to that which has
al ready been inposed upon the sex offender. Plaintiff appears to
confuse his potential release date with the date of the conpletion
of his inposed sentence. Plaintiff’s failure to conplete MoSOP did
not extend his actual sentence; it only affected his conditional
rel ease date. The ex post facto clause is therefore not

i npl i cat ed.



D. Retal i ati on

In the instant Mtion, plaintiff also clains that the
Warden of Farmngton Correctional Center and/or defendant
retaliated against himby having himtransferred to Bowing G een
Correctional Center. The Warden of the Farm ngton Correctiona
Center is not a defendant in this case. |In addition, as defendant
avers in her affidavit, she is not an enployee of the State of
M ssouri or the Departnment of Corrections; she is enployed by a
conpany that has a contract with the state to provide nental health
services. Defendant does not participate in the decisions nade by
the M ssouri Departnment of Corrections to transfer any inmate,
including plaintiff, fromone institution to another.

E. ADA

In the instant Motion, while plaintiff does not raise a
specific claimunder the ADA, he does note that he suffers from
m gr ai ne headaches, and he submtted as an exhibit to the instant
motion the ADA's definition of a disabled person. However,
plaintiff does not suggest or offer evidence that mgraine
headaches played any part in his failure to progress in MSOP or
his subsequent termnation therefrom In addition, even if
plaintiff’s Arended Conplaint or the instant notion could be read
to so suggest, defendant is not a public entity to whom the ADA
applies. See 42 U S. C 12131.

For all of the foregoing reasons, it cannot be said that

plaintiff has established his right to judgnment with such clarity
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as to leave room for no controversy, and that defendant is not
entitled to prevail under any discernible circunstances. Vette
Co., 612 F.2d at 1077. Plaintiff’s Mtion For Sumrmary Judgment
shoul d therefore be deni ed.

Ther ef or e,

| T 1S HEREBY ORDERED t hat plaintiff’s Mtion For Sunmary

Judgnent (Docket No. 34) is denied.
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Frederi ck R Buckl es
UNI TED STATES MAG STRATE JUDGE

Dated this 22nd day of March, 2013.



