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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOUR
EASTERN DI VI SI ON
JERRY D. VENT,
Pl aintiff,
V. Case No. 4:11CV1960 FRB

CAROLYN W COLVIN, ! Conmi ssi oner
of Social Security,

N N N N N N N N N N

Def endant .

MEMORANDUM AND ORDER

This matter is before the Court on plaintiff Jerry D
Vent’s appeal of an adverse decision of the Social Security
Adm ni stration. All matters are pending before the undersigned
United States Magistrate Judge, with consent of the parties,
pursuant to 28 U.S.C. 8§ 636(c).

l. Background and Procedural History

Plaintiff Jerry D. Vent applied for Disability Insurance
Benefits (“DIB”) pursuant to Title Il, and Supplenental Security
I ncome (“SSI”) pursuant to Title XVI of the Social Security Act, 42
US C 88 401, et seq. (also “Act”), alleging that he becane
di sabled on February 28, 2006. Plaintiff’s applications were

deni ed, and he requested a hearing before an admnistrative |aw

!Carolyn W Col vin becane the Acting Conmm ssioner of Soci al
Security on February 14, 2013. Pursuant to Rule 25(d) of the
Federal Rules of Cvil Procedure, Carolyn W Colvin should
therefore be substituted for Mchael J. Astrue as the defendant
in this case. No further action needs to be taken to continue
this suit by reason of the |ast sentence of 42 U.S.C. § 405(9).
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judge (“ALJ”), which was held on January 26, 2011. (Tr. 345-81).
On February 7, 2011, the ALJ issued an unfavorable decision. (Tr.
10-21). Plaintiff then sought review from defendant Agency’s
Appeal s Council, which denied plaintiff’s request for review on
Cct ober 13, 2011. (Tr. 5-9). The ALJ's decision thus stands as
t he Comm ssioner’s final decision subject toreviewin this Court.
42 U.S.C. § 405(09).
1. Evi dence Before The ALJ

A. Plaintiff’'s Testi nony

Plaintiff responded to questions posed by the ALJ. He
testified that he was 51 years old, five feet ten inches tall, 215
pounds, and right handed. (Tr. 349). His |ast educational |evel
was the tenth grade, and he did not earn a G E.D. or receive
vocational or job training. (Tr. 352). He is able to read and
wite. (ld.) He does not snoke or drink, never had a drinking
probl em and has no history of drug use. (Tr. 359).

Plaintiff testified that he was married and lived in a
single-wide trailer wwth his wife and 11-year-old grandson. (Tr.
349-50). He testified that he had a driver’s |icense but not been
driving because his vehicle was not operable, and that his father
had driven him to the admnistrative hearing. (Tr. 350).
Plaintiff testified that the famly's source of inconme was his
wife's disability check and food stanps, and that he had nedi cal
i nsurance through Medicaid. (Tr. 350-51).

Plaintiff testified that he last worked in 2005 as a

handyman for Absol ute Qutsourcing, but only worked one day because



the office was too far away. (Tr. 352). Plaintiff testified that
the majority of the work he had perforned in the past 15 years was
as a mai ntenance man and handyman, work that required lifting 50 to
100 pounds. (Tr. 353-54). Plaintiff testified that he had not
sought or attenpted to work since leaving his last job in 2005.
(Tr. 353-54). He testified that his wife had thyroid cancer and
was sonetimes hospitalized. (Tr. 354). Plaintiff and the ALJ had
the foll ow ng exchange:

Question (by the ALJ): Ckay. Wy did you stop working?
VWhat happened?

Answer (by plaintiff): Well, ny wfe, she’s been in and
out of the hospital pretty nmuch so | couldn’t
keep a steady job, you know, with her probl ens.

Q ﬁka¥. So you st opped so you coul d take care of
er”

A Yeah, and ny grandson t oo.

Q Do you have anyone else in the famly to do

t hat ?

A No.

(Tr. 355).

Plaintiff testified that he rose in the norning at six.
(Id.) Wen asked what he did in the norning, plaintiff replied “I
sit and watch TV mainly.” (ld.) He testified that he did not eat
breakfast, but that his wife sonetines cooked and his daughter
sonetinmes visited and cooked. (ld.) Plaintiff testified that he
did not do laundry, dishes, make his bed, change his sheets,
vacuum nop, or sweep, and spent his days watching television,

nappi ng, reading, and handing the famly finances. (Tr. 356-57).

- 3 -



When the ALJ noted that plaintiff indicated in his Function Report
that he perfornmed several other daily activities, plaintiff
testified that his “health started getting pretty bad” since then.
(Tr. 357). Plaintiff denied that he drove, went to the post
office, took out the trash, fished, played ball with his grandson,
or did yard work. (Tr. 357-59). He stated that he did not have
friends but did get along with his wfe, famly, and neighbors.
(Tr. 358). He stated that he did not belong to clubs or
organi zati ons, and stopped goi ng to church when his vehicl e stopped
runni ng. (Tr. 358-59). Plaintiff testified that, during the
sumertinme, he sonetines sat outside or went to a barbeque. (Tr.
359).

Regarding self-care, plaintiff testified that he had
difficulty washing his back, and that his shoul der was goi ng bad.
(Ld.) Plaintiff testified that he is diabetic and is treated
successfully with nedication and i njections, but has the foll ow ng
difficulties: sweats, feeling like he is going to faint, sores on
his | egs, vision problens, and nunbness in his |l egs and arns while
sl eeping that sonetinmes persisted after getting out of bed. (Tr.
360-61) . He testified that he had hypertension. (Tr. 361).
Plaintiff testified that he took various nedications, including
| bupr of en, Naproxen, Tyl enol w th hydrocodone, nedicines for joint
pain, and a muscle relaxer. (Tr. 362-63). Plaintiff stated that
one of his nedications caused himto feel |ight headed, but he did
not know which one. (Tr. 363-64).

Plaintiff testified that, “back in the *80s” he had t hree



slipped discs in his back, and had suffered from pain ever since.
(Tr. 364). He testified that, when he first woke in the norning,
he could hardly wal k, and had to “nove around a little bit to get
[ his] back adjusted.” (ld.) The ALJ asked plaintiff to quantify
the pain he normal | y experienced using a one-to-ten scale, with ten
representing the worst pain, and plaintiff replied “[a]l nost
sonetinmes ten.” (ld.) Plaintiff had never undergone back surgery
and had not had radiological testing of his back since the 1980s,
but was scheduled for an orthopedic visit and a back x-ray the
foll ow ng week. (Tr. 364-65, 370). Wen asked why he had waited
so long to have radiological testing, plaintiff replied that his
medi cal treatnent providers were focusing nore on di abetes than his
back pain. (Tr. 365).

Plaintiff testified that he dislocated his | eft shoul der
two years ago in a fall fromhis roof. (ld.) He stated that he
did not see the x-rays that were perfornmed and does not know what
his doctors said about his shoulder. (1d.) He testified that he
could not raise his |left armover his shoul der, and coul d not reach
out in front of his body without pain. (Tr. 365-66). He testified
that his shoulder hurt every day, and that he felt popping,
cracking and grinding. (Tr. 365). He quantified the pain as an 8
on a one-to-ten scale. (ld.)

Plaintiff testified that sitting caused back problens.
(Tr. 368). He stated that he could stand for 20 to 30 m nutes,
wal k one block, and |ift ten pounds. (Id.) Bending, stooping

crouching, kneeling and crawling caused back pain, and he had



trouble traveling stairs unless he used a cane. (Tr. 368-69).
Plaintiff testified that he had |unps on his head and
back, but that they had never been checked and he did not know what
they were. (Tr. 366). He stated that his vision was
deteriorating. (Ld.) He testified that he suffered from
depressi on, anxiety, and occasional noodiness, and that he cried
often and had felt suicidal, but had made no attenpts on his life.
(Tr. 366-67). He had never seen a nental health professional but
had t hought about doing so. (Tr. 367). Plaintiff testified that
he had occasi onal problenms with concentration. (Tr. 367-68).
Plaintiff also responded to questions posed by his
attorney. He testified that he suffered fromintermttent but daily
nunbness in his legs that was worse on the left side. (Tr. 370).

Plaintiff also stated “[e]very night when | go to sleep ny | egs go

nunb.” (Ld.) Plaintiff and his attorney then had the follow ng
exchange:
Question (by counsel): s it just when you go to sleep
or can it be when you' re sitting up and wal ki ng
around?

Answer (by plaintiff): When |'m sitting up. Minly
when | go to sleep at night ny hands and ny | eg goes

nunb.

Q Ckay. Al right. So if you're sitting up
during the day it does not go nunb, is that what
you’ re sayi ng?

A It goes nunb too - -

Q Ckay.



A - - but not as nuch as when |’m sl eeping at
ni ght.

(Tr. 371).

Plaintiff testified that the nunbness kept hi mawake and
that he tossed and turned all night. (Ld.) He testified that
nunbness al so caused problens with sitting, and that he had to get
up and walk for five to ten mnutes “[o]nce an hour at |east.
Every 30 mnutes. | nmean, | have to constantly nove to get, you
know, the feeling back.” (Tr. 371-72). Plaintiff testified that
he experienced nunbness if he stood for | onger than 30 m nutes, and
needed a cane to bal ance when wal king. (Tr. 372-73). He testified
that he would be able to type for five mnutes, and that he had
trouble with grasping and holding things |ike cups and plates.
(Tr. 374). He stated that he had trouble picking up small itens
such as coins due to nunbness in his fingers. (ld.) He testified
that he tried to nap for 30 mnutes each day in an attenpt to
alleviate pain. (Tr. 376).

The ALJ then heard testinony from a Vocational Expert
(“VE"). After classifying plaintiff’s past work and considering
hypot heti cal questions posed by the ALJ, the VE testified regarding
various jobs the hypothetical individual could perform including
host, furniture rental consultant, and usher.

B. Medi cal Records

On January 17, 2008, plaintiff saw Barry Burchett, MD.
for an internal mnedicine examnation at the request of M ssouri

Disability Determ nation. (Tr. 233). Dr. Burchett noted that



plaintiff was “claimng disability stating ‘mainly nmy back.’” (1d.)
Plaintiff stated that he had done a |lot of heavy lifting when he
was younger and began having trouble with his back, and saw a
physi ci an who perfornmed x-rays. (ld.) Plaintiff stated that, for
the past ten years, he had experienced constant pain in his back
near the mdline at approximately L5 to S1. (ld.) Plaintiff did
not describe radicular pain or associated nunbness or tingling in
the lower extremties. (Tr. 233). Upon exam nation, Dr. Burchett
noted that plaintiff anbulated wwth a normal gait, did not require
t he use of an assistive device, and appeared stabl e and confortable
in the supine and sitting positions. (Tr. 234). Plaintiff’s
appearance, nood, orientation and thinking were appropriate, and
his recent and renote nenory was good. (Ld.) Exam nati on of
plaintiff’s shoul ders, el bows, wists, hands, and | egs was nornal .
(Tr. 235). Regarding plaintiff’s hands, Dr. Burchett observed t hat
plaintiff was able to pick up coins without difficulty. (Ld.)
Exam nation of plaintiff’s back revealed no spasm or tenderness.
(Id.) Straight leg raise testing was positive at 70 degrees on the
left and 90 degrees on the right. (ld.) Plaintiff was able to
heel and toe walk. (Tr. 236). He could performa full squat, but
experienced pain when doing so. (ld.) Deep tendon reflexes were
symmetrical, and there were no notor or sensory abnormalities in
the lower extremties. (Ld.) Dr. Burchett’s inpression was
chronic | ow back pain probabl e degenerative disc disease w thout
radi cul opat hy, and untreated hypertension. (Id.) Dr. Burchett

noted that plaintiff had a long history of |ow back pain wthout
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treatnment. (Tr. 236).

On February 20, 2008, Marsha Toll, Psy.D., conpleted a
Psychiatric Review Technique form (Tr. 239). Dr. Toll opined
that plaintiff had no nedically determ nable inpairnent. (Ld.)
Dr. Toll observed that plaintiff had no history of treatnent and
took no psychiatric nedication, and that, during physical
exam nation, plaintiff was noted to have a nornmal appearance, nood,
orientation, and thinking, and good recent and renote nenory. (Tr.
249) .

Records from Parkland Health Center indicate that
plaintiff was seen on Septenber 8, 2009 by Akeeb Adedokun, M D.
(Tr. 250-60). Plaintiff reported that he fell froma roof three
weeks ago and caught hinself on beans, and had since experienced
constant bilateral shoulder pain acconpanied by an audible
“clicking” sound. (Tr. 252). Shoul der radi ography revealed a
normal |left shoulder, and degenerative disease of the right
shoul der. (Tr. 259). Plaintiff was diagnosed with hypertension
and shoul der sprain, and given prescriptions for Tylenol #3,?2
Fl exeril,?® and Metoprolol,* and advised to foll owup with his doctor

for hypertension. (Tr. 251, 258).

Tyl enol 3 is used to relieve mld to noderate pain.
http://ww. nl mni h. gov/ nmedl i nepl us/ drugi nf o/ neds/ a681004. ht n

3Fl exeril, or Cyclobenzaprine, is a nmuscle relaxant used to
relax muscles and relieve pain caused by strains, sprains, and
other nuscle injuries. http://ww.nlmnih.gov/
medl i nepl us/ drugi nf o/ medmast er/ a682514. ht m

“Met oprol ol is used to treat hypertension.
http://ww. nl mni h. gov/nedlinepl us/ drugi nf o/ redmast er/
a682864. ht m



http://www.nlm.nih.gov/medlineplus/druginfo/meds/a681004.html
http://www.nlm.nih.gov/
http://www.nlm.nih.gov/medlineplus/druginfo/medmaster/

Records from Fernando DeCastro, MD., indicate that

plaintiff was seen on Novenber 5, 2009 for a nmedical evaluation to

determine eligibility for Mssouri state aid. (Tr. 262-66). It
was noted that plaintiff was taking Metoprolol, but no other
medi cati ons were noted. (Tr. 262). Al though Dr. DeCastro’s

“Hi story and Physical” formcontained a space for himto record his
findings upon exam nation, Dr. DeCastro left this space bl ank.
(Tr. 262). In a later page of the report, Dr. DeCastro checked
boxes indicating that plaintiff had no edema, skin discoloration,
or shortness of breath. (Tr. 265). Dr. DeCastro diagnosed
plaintiff with hypertension, rotator cuff injury, anxiety and
depression, and checked a box indicating that plaintiff would be
di sabl ed/i ncapacitated for three to five nonths. (Tr. 266).
Records from Medex indicate that plaintiff was exam ned
by Stanley London, MD., on February 4, 2010. (Tr. 267-71). Dr.
London noted that plaintiff’s chief conplaints related primarily to
his left shoulder, but also to his neck. (Tr. 267). Dr. London
noted that there was no real radicular pain in plaintiff’'s left
arm but that plaintiff conplained of nunbness and tingling. (ld.)
Plaintiff reported that, when he initially sought treatnment after
the fall, the doctors did not do nuch for him and were nore
concerned about his blood pressure. (ld.) Plaintiff described his
pain as sharp and aching in his neck and shoul der, stated that he
took Tyl enol for relief, and denied that he had radi cul ar pain from
his neck. (l1d.) Plaintiff reported that any activity exacerbated

his pain, and that he could not wal k far, or stand or sit for |ong.
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(Tr. 267). Upon exam nation, plaintiff had markedly restricted
range of notion of his left shoulder and neck. (Tr. 268). Dr.
London wote that plaintiff “keeps telling nme there i s nunbness in
his left armand left fingers, but when | ask himto conpare the
two sides, he says they are equal.” (1d.) Sensation in
plaintiff's fingers was equal, straight leg raise testing was
normal, and his reflexes were nornal. (Ld.) X-ray of the
cervical spine reveal ed degenerative joint disease, and di sc space
narrowi ng at C5-C7. (Tr. 269). Dr. London opined that plaintiff
had a rotator cuff tear of his left shoul der, degenerative joint
di sease, and possi bl e degenerative di sc di sease of his neck. (Tr.
268) .

On March 29, 2010, Janes Spence, Ph.D., conpleted a
Psychiatric Review Technique form (Tr. 272-82). Dr. Spence
opined that plaintiff had no nedically determ nable inpairnent.
(Id.) Dr. Spence noted that plaintiff received no ongoi ng nedi cal
or psychological treatnent, there was no evidence of prior
i npatient or outpatient psychiatric treatnment, and plaintiff took
no psychiatric nedication. (Tr. 282). Dr. Spence al so noted that,
when plaintiff was seen by Dr. London for an examnation to
determine eligibility for state aid, he reported no psychiatric
conplaints. (Ld.)

On April 8, 2010, Christy Huff conpleted a Physical
Resi dual Functional Capacity Assessnent form (Tr. 283-89). M.
Huff reviewed plaintiff’s medical records and noted that there was

no evidence to support a nedically determ nabl e inpairnment other
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than a left shoul der sprain. (Tr. 285). Ms. Huff opined that
plaintiff could occasionally lift 50 pounds and frequently lift 25,
stand, wal k and/or sit for six hours in an ei ght-hour work day, and
push and/or pull without limtation. (Tr. 284). She opined that
plaintiff should only occasionally clinb a |adder, rope or
scaffold, but could frequently perform all other postural
maneuvers. (Tr. 285). Ms. Huff opined that plaintiff was limted
in his ability to reach in all directions, but had no other
mani pul ative limtations. (Tr. 286).

On August 16, 2010, plaintiff was seen at Bonne Terre
Medi cal Associates, stating that he was there for a check up and
medi cation refills. (Tr. 296). He also stated that he was
depressed, and that he was having pain in the mddle of his back.
(Ld.) Plaintiff’s past nedical history was noted as blurred
vi sion, el evated bl ood pressure, heartburn and i ndigestion. (1d.)
It is noted that plaintiff had not been taking his nedications and
that he had financial problens, car problenms, and stress. (1d.)
Upon exam nation, plaintiff’s neck was normal and supple. (Tr.
296) . H s affect and nood were appropriate. (Ld.) He was
di agnosed with hypertension and diabetes. (1d.) Plaintiff
returned on August 20, 2010 for followup and |ab results; it does
not appear that exam nation was perfornmed. (Tr. 297).

On Cctober 22, 2010, plaintiff returned to Bonne Terre
Medi cal Associates with conplaints of swelling in his left knee
since the previous weekend, stating that he had no i njury he “just

wal ked a lot.” (Tr. 298). Plaintiff also conplained of right
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thunb pain and a toothache. (ld.) Exam nation, including neck,
neur ol ogi cal , and nmuscul oskel etal system exam nation, was nornal.
(ILd.) The assessnent was di abetes, right hand pain, and | eft knee
pain, and x-rays were ordered. (ld.) October 24, 2010, x-ray of
plaintiff's left knee reveal ed no evidence of abnormality. (Tr.
301). Ri ght hand x-ray perforned on that sane date revealed a
deformty of the fifth nmetacarpal that appeared to be an old
heal ed fracture, but no other abnormal findings. (Tr. 302).
L1l The ALJ’ s Deci si on

The ALJ determ ned that plaintiff had “degenerative joint
di sease at C5-C6 and C6-C7; status-post |left shoulder sprain;
hypertensi on; diabetes nellitus and hyperlipidema controlled by
medi cation; and conplaints of back pain, peripheral neuropathy,
vision | oss, and depression w thout real nedical foundation.” (Tr.
20). The ALJ determned that plaintiff did not have an i npairnment
or conbination of inpairments that met or equaled a listed
inmpairnment. (1d.) The ALJ determ ned that plaintiff was unable to
perform his past relevant work, but retained the residual
functional capacity (“RFC’) to performthe full range of at | east
[ight work except for “lifting or carrying nore than 10 pounds
frequently or nore than 20 pounds occasional ly; clinmbing of ropes,
| adders or scaffolds, kneeling or crawing; doing nore than
occasional clinbing of ranps and stairs or nore than occasiona
bal anci ng, stooping, or crouching; using the nondom nant | eft upper
extremty for no nore than occasional reaching in all directions;

or having concentrated or excessive exposure to unprotected
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heights.” (l1d.) The ALJ noted that, when the vocati onal expert
was asked to assune such capabilities and limtations, he testified
t hat such a person could performany of a total of 8,000 |ight jobs
in the state of Mssouri and 377,000 nationwide as a host,
furniture rental agent, and usher. (Tr. 17). Using the nedical -
vocational guidelines as a framework, and the vocational expert’s
opi nions, the ALJ determ ned that plaintiff was not disabled. (Tr.
19). The ALJ noted that the vocational expert’s opinions provide
specific jobs in significant nunbers that were consistent wth
plaintiff’'s nedically-established capabilities and limtations.
(1d.)
| V. Di scussi on

To be eligible for Social Security Disability Insurance
Benefits and Suppl enmental Security I ncone under the Social Security
Act (also “Act”), plaintiff nust prove that he is disabled.

Pearsall v. Massanari, 274 F.3d 1211, 1217 (8th Cr. 2001); Baker

v. Secretary of Health & Human Servs., 955 F. 2d 552, 555 (8th Gr

1992). The Social Security Act defines disability as the
“inability to engage in any substantial gainful activity by reason
of any nedically determ nabl e physical or nental inpairnment which
can be expected to result in death or which has |asted or can be
expected to last for a continuous period of not less than 12
months.” 42 U S.C. 88 423(d) (1) (A), 1382c(a)(3)(A). An individual
will be declared disabled “only if his physical or nental
i npai rment or inpairnments are of such severity that he is not only

unable to do his previous work but cannot, considering his age,
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education, and work experience, engage in any other kind of
substantial gainful work which exists in the national econony.” 42
U.S.C. 88 423(d)(2)(A), 1382c(a)(3)(B)

To determne whether a claimant is disabled, the
Comm ssioner engages in a five-step evaluation process. See 20

C.F.R 88 404.1520, 416.920; Bowen v. Yuckert, 482 U.S. 137, 140-42

(1987). The Comm ssi oner begins by deciding whether the cl ai nant
is engaged in substantial gainful activity. If the claimant is
wor ki ng, disability benefits are denied. Next, the Comm ssioner
decides whether the <claimant has a “severe” inpairnment or
conbi nati on of inpairnents, neaning that which significantly limts
his ability to do basic work activities. If the claimant’s
inpairnment(s) is not severe, then he is not disabled. The
Comm ssi oner then determ nes whether the claimant’s inpairnment(s)
meet or equal any listed in 20 C F. R, Subpart P, Appendix 1. |If
claimant’s inpairnent(s) is equivalent to a listed inpairnent, he
is conclusively disabled. At the fourth step, the Comm ssioner
establishes whether the claimant can perform his past relevant
wor k. If so, the claimant is not disabled. Finally, the
Conmi ssi oner evaluates various factors to determ ne whether the
claimant is capable of perform ng any other work in the econony.
If not, the claimant is declared disabled and becones entitled to
di sability benefits.

The decision of the Comm ssioner nust be affirmed if it
i's supported by substantial evidence on the record as a whole. 42

U.S.C. 8 405(g); Richardson v. Perales, 402 U.S. 389, 401 (1971);
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Estes v. Barnhart, 275 F.3d 722, 724 (8th Cr. 2002). Substanti al

evidence is | ess than a preponderance but enough that a reasonabl e

person woul d find adequate to support the conclusion. Johnson v.
Apfel, 240 F.3d 1145, 1147 (8th Cr. 2001). The “substanti al
evi dence test,” however, is “nore than a nere search of the record

for evidence supporting the Comm ssioner’s findings.” Colenan v.

Astrue, 498 F. 3d 767, 770 (8th Cr. 2007) (internal quotation marks
and citation omtted). The Court nust al so consider any evidence
which fairly detracts fromthe Conm ssioner’s decision. Col enman,

498 F.3d at 770; Warburton v. Apfel, 188 F. 3d 1047, 1050 (8th G r

1999).
| f substanti al evidence exists to support t he
adm ni strative decision, this Court must affirmthat deci sion even

if the record also supports an opposite decision. Wi kert v.

Sullivan, 977 F.2d 1249, 1252 (8th Gr. 1992) (internal quotation

marks and citation omtted); see also Jones ex rel. Mrris v.

Barnhart, 315 F.3d 974, 977 (8th Cr. 2003); see also Pearsall, 274

F.3d at 1217 (citing Young v. Apfel, 221 F.3d 1065, 1068 (8th G r

2000) (In the event that two i nconsistent concl usions may be drawn
from the evidence, the Conm ssioner’s findings may still be
supported by substantial evidence on the record as a whol e).

In the case at bar, plaintiff clains that the ALJ' s
deci sion is not supported by substantial evidence on the record as
a whol e. In support, plaintiff argues that the ALJ's RFC
determnation is legally insufficient, that the ALJ inproperly

consi dered certain evidence in assessing credibility, and, because
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t he hypot hetical question posed to the VE was based upon a fl awed
RFC, it was insufficient. Plaintiff also contends that the ALJ
failed to properly consider certain nedical evidence. In response,
t he Comm ssioner contends that substantial evidence supports the
ALJ’ s deci si on.

A. Credibility Determn nation

The ALJ discredited plaintiff’'s allegations of synptons
precluding all work. Plaintiff alleges error, arguing that the ALJ
i nproperly considered his work history and the absence of nedi cal
evi dence to support his conplaints. Reviewof the decisionreveals
no error.

Before determning a claimant’s residual functiona
capacity, the ALJ nmust evaluate the credibility of his subjective

conplaints. Wagner v. Astrue, 499 F.3d 842, 851 (8th Cr. 2007)

(citing Pearsall, 274 F.3d at 1217). Testinony regarding pain is
necessarily subjective in nature, as it is the claimant’s own
perception of the effects of his alleged physical inpairnment.

Hal pin v. Shalala, 999 F.2d 342, 346 (8th Cr. 1993). Because of

t he subjective nature of physical synptons, and the absence of any
reliable technique for their nmeasurenent, it is difficult to prove,
di sprove or quantify their existence and/or overall effect.

Pol aski v. Heckler, 739 F.2d 1320, 1321-22 (8th Cr. 1984). I n

Pol aski, the E ghth Crcuit addressed this difficulty and
established the foll owi ng standard for the eval uati on of subjective
conpl ai nts:

The absence of an objective nedical basis
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whi ch supports the degree of severity of
subj ective conplaints alleged is just one
factor to be considered in evaluating the
credibility of the testinony and conpl aints.
The adj udi cator nust give full consideration
to all of the evidence presented relating to
subj ective conpl ai nts, i ncl udi ng t he
claimant’ s prior work record, and observations
by third parties and treating and exam ning
physicians relating to such matters as: (1)
the claimant’s daily activities; (2) the
duration, frequency and intensity of the pain;
(3) precipitating and aggravating factors; (4)
dosage, effectiveness and side effects of
medi cation; (5) functional restrictions.

Id. at 1322.

Al t hough the ALJ is not free to accept or reject the
claimant’ s subjective conpl ai nts based upon personal observations
al one, he may di scount such conplaints if there are i nconsistencies
in the evidence as a whol e. Id. The “crucial question” is not
whet her the cl ai mant experi ences synptons, but whether his credible

subj ective conpl aints prevent hi mfromworking. Geqqg v. Barnhart,

354 F.3d 710, 713-14 (8th Gr. 2003). When an ALJ explicitly
considers the Polaski factors and discredits a claimnt’s
conplaints for a good reason, that decision should be upheld.

Hogan v. Apfel, 239 F.3d 958, 962 (8th Cr. 2001). The credibility

of a claimant’s subjective testinony is primarily for the ALJ, not
the courts, to decide, and the court considers with deference the

ALJ’ s decision on the subject. Tellez v. Barnhart, 403 F.3d 953,

957 (8th Cir. 2005).
In his witten decision, the ALJ acknow edged his duty to

consider the issue of plaintiff’s credibility using the foregoing



Pol aski factors, listed the factors, and cited 20 CF.R 88
404. 1529 and 416.929, the Regul ations corresponding w th Pol aski
and credibility determ nation. The ALJ wote that plaintiff “had
a scattered and somewhat erratic work record, with fair earnings in
sonme years but little or no earnings in others.” (Tr. 15). This
finding is supported by the record. Review of plaintiff’s work
record shows that his first year of recorded earnings was 1977

when he earned $111.25. (Tr. 144). He worked sporadically after
that, with markedly | ow earnings in 1981 and 1984 and no earni ngs
in 1978, 1979, 1980, 1982, 1983, and 1985. (ld.) Plaintiff had
recorded earnings for each year from 1986 t hrough 2000, but those
earnings fluctuated dramatically; for exanple, he earned $7, 735. 07
in 1987 but $641.20 in 1989 and $207.00 in 1990. (ld.) He earned
$9,987.50 in 1999, but earned nearly half that anount the foll ow ng
year, nothing in 2001, and $77.50 in 2002. (ld.) This is not a
case in which the earnings record reflects that the cl ai mant wor ked
consistently but held | owpaying jobs. This is a case in which the
claimant’s earnings record suggests |ow notivation to work. The
ALJ’ s characterization of plaintiff’s work history was accurate,
and it was proper for himto consider plaintiff’'s work history as

one factor detracting from his credibility. See Constock v.

Chater, 91 F.3d 1143, 1147 (8th Cr. 1996) (a work record
characterized by | ow earni ngs and significant breaks in enpl oynent

detracts froma claimant’s credibility); see also Hutton v. Apfel

175 F. 3d 651, 655 (8th Cr. 1999) (citing Wolf v. Shalala, 3 F. 3d

1210, 1214 (8th Cr. 1993) (a poor wrk history lessens a
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claimant’s credibility).

The ALJ did not consider plaintiff’s work history
di spositive of the issue of his credibility. | nstead, the ALJ
wote: “the work record is only one factor to be considered when
assessing credibility.” (Tr. 15). The ALJ then continued his
assessnent of plaintiff’s credibility, noting sever al
i nconsistencies in the record that detracted therefrom including
the lack of correlation between plaintiff’'s testinony and the
medi cal evidence of record. Plaintiff states that the ALJ
erroneously considered the nedical evidence in assessing
credibility, and nerely recited the evidence and concl uded that
sonme signs were nornal. (Docket No. 16 at 12). Thi s does not
accurately reflect the ALJ’s decision. The ALJ’ s deci sion contains
a conprehensi ve and t houghtful analysis of the nedical evidence of
record. In addition, plaintiff appears to ignore the fact that the
AL was required to consider the extent to which plaintiff’s
subj ective allegations could reasonably be accepted as consi stent
with the objective nedical evidence. 20 CF. R 88 404. 1529,
416. 929.

The ALJ observed that, while plaintiff had been di agnosed
wi th diabetes nellitus and prescribed nedication for it, there was
no finding of retinopathy, and no objective testing indicated
neuropat hy. The ALJ noted that, despite radiological findings of
degenerative joint disease in the cervical spine at C5-C6 and C6-
C7, plaintiff did not testify that he suffered fromneck pain. The

ALJ noted that, despite plaintiff’s allegations of debilitating
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hand synpt ons, exam nation reveal ed normal bilateral grip strength
and digital dexterity for gross and fine novenents except for 3/5
strength of the left hand. The ALJ further noted that a knee x-ray
in October of 2010 was negative, and an x-ray of plaintiff’s right
hand showed only a possible old, healed fracture. The ALJ noted
that plaintiff had been di agnosed with a shoul der sprain. |ndeed,
followng a fall from a roof, plaintiff underwent shoul der
radi ographs which revealed normal findings on the left and
degenerative di sease on the right, and plaintiff was di agnosed with
shoul der sprain. The ALJ's determ nation that the nedi cal evidence
failed to support plaintiff’s allegations was proper. \Wile the
| ack of objective nedical evidence is not dispositive, it is an
i nportant factor, and the ALJ is entitled to consider the fact that
there is no objective nedical evidence to support the degree of
alleged limtations. 20 CF.R 88 404.1529(c)(2), 416.929(c)(2);

Kisling v. Chater, 105 F. 3d 1255, 1257-58 (8th Cir. 1997); Cruse v.

Bowen, 867 F.2d 1183, 1186 (8th Cr. 1989) (the |ack of objective
medi cal evi dence to support the degree of severity of alleged pain
is a factor to be considered).

In further assessnent of plaintiff’s credibility, the ALJ
noted that plaintiff received only sporadic and conservative
treatnment, despite the fact that he was covered by Medicaid. This
finding is supported by the record. Wile plaintiff alleged that
his condition was disabling beginning in February of 2006, there
are no nedical records indicating treatnent at that tine. The

earliest nedical evidence, dated in 2008, is a consultative
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exam nation perfornmed for the purpose of determning disability.
Plaintiff did not seek nedical treatnent until Septenber of 2009,
followwng a fall froma roof. He then went from Septenber 2009 to
August 2010 w thout any nedical care. Fromthen until Novenber of
2010, he was seen in an outpatient clinic with conplaints that were
not consistent with those he described during the adm nistrative
hearing. H's last nmedical care of record was dated three nonths
before the adm nistrative hearing. He was never advised to have
surgery for any condition, or even to seek evaluation by a
specialist. Cains of disabling pain may be discredited when the
record reflects mninmal or conservative nedical treatnent. Barrett
v. Shalala, 38 F.3d 1019, 1023 (8th Gr. 1994) (m nimal treatnent
of back pain and m grai ne headaches was i nconsi stent with clai ns of

disabling pain); Kelley v. Barnhart, 372 F.3d 958, 961 (8th Cr.

2004) (citing Benskin v. Bowen, 830 F.2d 878, 884 (8th Cr. 1987)

(“I'nfrequent treatnent is also a basis for discounting a claimant’s
subj ective conplaints”). In addition, while plaintiff testified
regarding debilitating shoulder, hand, and |leg synptons that
drastically reduced his ability to walk, sit, grasp, and so forth,
he did not characterize his condition in this manner when seeking

medical treatnment in COctober 2010. See Stephens v. Shalala, 46

F.3d 37, 38 (8th CGr. 1995) (per curiam (discrediting |ater
al l egations of back pain when no conplaints made about such pain
whil e receiving other treatnent).

Furt her evi dence supporting the ALJ’ s adverse credibility

determnation is that, when plaintiff was asked why he stopped
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wor ki ng, he replied that he did so to take care of his wfe and
grandson, explaining that his wfe had been in and out of the
hospital and he could not keep a steady job with her problens.
(Tr. 355). At another point in the admnistrative hearing,
plaintiff testified that he | ast worked in 2005 as a handyman but
wor ked only one day because the office was too far away. (Tr.
352). Cessation of work for reasons unrelated to a nedical

condition mlitate against a finding of disability. See Kelley,

372 F.3d at 961 (citing Browning v. Sullivan, 958 F.2d 817, 823

(8th Cr. 1992)).

Plaintiff also gave inconsistent testinony regarding
sitting. During the adm nistrative hearing, plaintiff testified
that he rose in the norning at six o’ clock and, when asked what he
did during the norning, plaintiff replied “I sit and watch TV
mainly.” (Tr. 355). |In a Function Report dated February 19, 2010,
in response to the question “[d]escribe what you do fromthe tine
you wake up until going to bed” plaintiff wote “sit and watch TV
or read.” (Tr. 206). However, plaintiff also testified that he
had significant problens sitting, and had to nove constantly. (Tr.
368, 371-72). While not dispositive, plaintiff’s inconsistent

statenents detract fromhis credibility. See Ply v. Massanari, 251

F.3d 777, 779 (8th Gr. 2001).

A review of the AL)' s credibility determ nation shows
that, in a manner consistent wth and required by Polaski, he
considered plaintiff’s subjective conplaints on the basis of the

entire record before him and set forth nunerous inconsistencies
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detracting from plaintiff’'s credibility. An ALJ may disbelieve
subj ective conpl ai nts where there are i nconsi stencies on the record
as a whole. Battles, 902 F.2d at 660. Because the ALJ consi dered
the Polaski factors and gave nultiple valid reasons for
discrediting plaintiff’s subjective conplaints, this Court i s bound
by his adverse credibility determ nation. Hogan, 239 F.3d at 962.

B. RFC Assessnent

Plaintiff next challenges the ALJ's RFC determ nation
arguing that it is unsupported by sone nedi cal evidence, that the
ALJ inproperly weighed Dr. DeCastro’ s opinion, and failed to point
to nedi cal evidence that plaintiff could stand for six out of eight
hours daily despite a finding of peripheral neuropathy. Review of
the ALJ' s decision reveals no error.

Resi dual functional capacity is defined as that which a
person renmains able to do despite his limtations. 20 CF.R 88

404. 1545, 416.945, Lauer v. Apfel, 245 F.3d 700, 703 (8th Gr.

2001) . The ALJ nust assess a claimant’s RFC based upon all
relevant, credible evidence in the record, including nedi-cal
records, the observations of treating physicians and others, and
the claimant’s own description of his synptons and | imtations. 20

C.F.R 8 404.1545; Anderson v. Shalala, 51 F.3d 777, 779 (8th Gr

1995); Goff, 421 F.3d at 793.

Aclaimant’s RFCis a nedi cal question, and there nust be
sone nedi cal evidence, along with other rel evant, credi bl e evi dence
in the record, to support the ALJ's RFC determ nation. 1d.;

Hutsell v. Massanari, 259 F.3d 707, 711-12 (8th G r. 2001); Lauer,
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245 F.3d at 703-04; MKinney v. Apfel, 228 F. 3d 860, 863 (8th Cr.

2000). Although an ALJ nust determ ne the claimnt’s RFC based
upon all relevant evidence, the ALJ is not required to produce
evi dence and affirmatively prove that a claimant can lift a certain
wei ght or wal k a certain distance. Pearsall, 274 F.3d at 1217 (8th
Cir. 2001); MKinney, 228 F.3d at 863.

Wiile an that an ALJ's RFC determnation nust be
supported by sone nedical evidence, “the burden of persuasion to
prove disability and denonstrate RFC remains on the claimnt.”

Vossen v. Astrue, 612 F.3d 1011, 1016 (8th Cr. 2010). Plaintiff

cannot neet this burden on his statenents alone. There nust be
medi cal signs and | aboratory findings show ng an inpairnment which
coul d reasonably be expected to produce the synptons all eged and
whi ch, when considered with all of the other evidence, would | ead
to the conclusion that the claimnt is disabled. 20 CF. R 88
404. 1529, 416. 929.

As di scussed above, the nedical signs and |aboratory
findings fromthe mnimal treatnment plaintiff did receive mainly
docunent normal exam nation findings. |In addition, the ALJ noted
t hat exam nation consistently failed to reveal nost of the signs
associated with nuscul oskeletal pain of the chronic and severe
nature that plaintiff described caused his debilitating functional
l[imtations. There was no nuscle atrophy, persistent or frequently
occurring muscle spasm obvious or consistently reproducible
neurol ogi cal deficits such as notor, sensory or reflex loss or

ot her signs of inpingenent, or persistent inflamuatory signs. The
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ALJ noted that the nmedical evidence established no inability to
anbul ate effectively or performfine or gross novenents.

Noting that the ALJ determned that plaintiff had
peri pheral neuropathy, plaintiff conplains that the ALJ pointed to
no evidence establishing that sonmeone w th peripheral neuropathy
could stand for six out of eight hours. However, the ALJ was not
required to point to evidence and affirmatively prove this.
Pearsall, 274 F.3d at 1217 (8th G r. 2001); MKinney, 228 F.3d at
863 (an ALJ is not required to produce evidence and affirmatively
prove that a claimant can lift a certain weight or walk a certain
di stance). The mere fact of the ALJ’'s determination that plaintiff
had peri pheral neuropathy is insufficient to establish disability,
absent evidence to establish functional loss resulting fromthat
di agnosi s. Trenary, 898 F.2d at 1364. Wth the exception of
plaintiff’s testinony, there is no such evidence here. A
claimant’s statenents alone will not establish disability. 20
C.F.R 88 404.1529, 416.929.

Plaintiff also contends that the ALJ inproperly wei ghed
the opinion of Dr. DeCastro, who plaintiff characterizes as a
treating physician. First, calling Dr. DeCastro a treating
physician totally m scharacterizes his role. Dr. DeCastro saw
pl aintiff on one occasion for the sol e purpose of evaluating himto
determne his eligibility for public aid in the state of M ssouri.
As a consulting physician, Dr. DeCastro’s opinion does not

constitute substantial evidence. Charles v. Barnhart, 375 F.3d

777, 783 (8th Gr. 2004) (generally when consulting physician
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examnes claimant only once, his opinion is not substantial
evi dence) . Second, Dr. DeCastro’'s opinion is not helpful to
plaintiff in the social security context. As the ALJ noted, Dr.
DeCastro opined that plaintiff’s inpairnents would |ast for three
to four nmonths, which is insufficient to neet the Conm ssioner’s
definition of disability. 42 U.S. C 88 423(d) (1) (A,
1382c(a)(3)(A) (defining disability as the “inability to engage in
any substantial gainful activity by reason of any nedically
det er m nabl e physi cal or nental inpairnment which can be expected to
result in death or which has |l asted or can be expected to | ast for
a continuous period of not less than 12 nonths.”) Third, the ALJ
correctly observed that he was not bound by Dr. DeCastro’s opinion
that plaintiff nmet the requirenents for disability in Mssouri. 20
C.F.R 88 404.1504, 416.904 (decisions by other governnental
agenci es are nmade based on their rul es and are not bi ndi ng upon the
Comm ssi oner, which nust nake a disability determ nati on based upon
social security law, therefore, determ nations of other agencies
that a claimant is disabl ed are not bi ndi ng upon t he Conm ssi oner).

Plaintiff also conplains that, in a footnote, the ALJ
included his wunsupported opinion that Mssouri’s disability
determ nations process was |enient. However, the ALJ fully
expl ai ned this statement by noting that such opinions are typically
rendered on the basis of subjective allegations, wthout the
benefit of a conprehensive nedical exam nation or updated nedi cal
records. This is an accurate characterization of Dr. DeCastro’s

report. As noted in the above sunmary of the nedical information,
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while Dr. DeCastro’s “History and Physical” form contains a space
to record nuscul oskel etal and neurol ogi cal findings upon
exam nation, Dr. DeCastro left the space blank. (Tr. 262). Wile
Dr. DeCastro later noted that plaintiff had no shortness of breath,
skin discoloration, or swelling, (Tr. 265), he did not indicate
what testing supported his opinion. There is no nerit to
plaintiff’s suggestion that the ALJ erred in his treatnent of Dr.
DeCastro’ s opi ni on.

Plaintiff also appears to suggest that the ALJ did not
properly explain his rationale for the weight given Dr. London’s
opi ni on. In his decision, however, the ALJ fully discussed Dr.
London’ s exam nation findings, and wote that he considered Dr.
London’s diagnosis of a rotator cuff tear of the left shoul der
“purely speculative.” (Tr. 18). This is supported by the record.
As the ALJ noted, there is no such diagnosis fromany ot her nedi cal
provider who examned plaintiff before or after Dr. London
performed his consultative eval uation. In fact, radiography of
plaintiff’'s left shoulder, perfornmed in Septenber of 2009 after
plaintiff's fall froma roof, reveal ed normal findings, and there
is nothing to indicate that plaintiff had an intervening accident
or exacerbation. In addition, Dr. London did not perform any
radi ol ogi cal or other objective diagnostic testing to confirm a
di agnosis of atornrotator cuff, nor did he indicate in his report

t hat such di agnosis was based on any particul ar nedi cal findings.

See Chanberlain v. Shalala, 47 F.3d 1489, 1494 (8th Cr. 1995)

(affirmng ALJ' s assessnent of treating physician’s opinion as
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unsupported by objective nedical tests or diagnostic data and not
conclusive in disability determ nation; the weight given to even a

treating physician’s opinionis limted if it is only a conclusory

statenent); see also Plumer v. Apfel, 186 F.3d 422, 430 (3rd Gr

1999) (citing Jones v. Sullivan, 954 F.2d 125, 129 (3d G r. 1991)

(an unsupported diagnosis is not entitled to significant weight)).
Absent evidence establishing functional |oss, a diagnosis is

insufficient to prove disability. Trenary v. Bowen, 898 F. 2d 1361

1364 (8th Cr. 1990). The ALJ also noted the absence of other
objective findings in Dr. London’s report, including normal grip
strength and digital dexterity. The ALJ’ s decision contains an
exhaustive discussion of all of the nmedical information of record,
and the ALJ fully explained his reasons for the wei ght given to the
opi ni on evidence of record.

While plaintiff is correct t hat an ALJ’s RFC
determ nation nust be supported by sone nedical evidence, “the
burden of persuasion to prove disability and denonstrate RFC
remains on the claimant.” Vossen, 612 F.3d at 1016. Plaintiff
herein cannot denonstrate that his functional limtations are
greater than those described in the AL)'s RFC assessnent. An RFC
assessnment draws from nedical sources for support, but RFC is
ultimately an adm ni strative deci sion reserved to t he Conm ssi oner.

Cox v. Astrue, 495 F.3d 614, 619 (8th Gr. 2007) (citations

omtted). Plaintiff herein cannot denonstrate that his functional
limtations are greater than those described in the ALJ's RFC

assessnment. The ALJ's RFC determ nation is also supported by his
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legally sufficient determnation that plaintiff’s subjective
all egations were less than fully credible.

Review of the ALJ's RFC determ nation reveals that he
properly exercised his discretion and acted within his statutory
authority in evaluating the evidence of record as a whole. Having
reviewed the ALJ' s decision with the requisite deference, the
under si gned concludes that it is supported by substantial evidence
on the record as a whol e.

C. Vocati onal Expert Testi nobny

Plaintiff next contends that the ALJ erred in relying
upon the vocational expert’s testinony because it did not account
for all of his limtations. The undersigned disagrees.

“A hypot hetical question posed to the vocational expert
issufficient if it sets forth inpairnents supported by substanti al
evidence in the record and accepted as true by the ALJ.” Hunt v.
Massanari, 250 F.3d 622, 625 (8th Cr. 2001) (citing Prosch v.
Apfel, 201 F.3d 1010, 1015 (8th Cir. 2000)). An ALJ nay onit
al l eged inmpairnments froma hypothetical question when there is no

medi cal evidence that such inpairnments inpose any restrictions on

the claimant’ s functional capabilities. Haynes v. Shalala, 26 F. 3d
812, 815 (8th Cir. 1994).

As expl ai ned, supra, substantial evidence supports the
AL)’s RFC and credibility determnations, the ALJ properly
consi dered and weighed all of the evidence of record. Likew se,
the hypothetical questions he posed to the VE included all the

inpai rments he found to be credible. See Strongson v. Barnhart,
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361 F.3d 1066, 1072-73 (8th G r. 2004)(VE s testinony constituted
substanti al evi dence when ALJ based hi s hypothetical upon a legally
sufficient RFC and credibility determnation.) It was perm ssible
for the ALJ to exclude “any alleged inpairnments that [he] has
properly rejected as untrue or unsubstantiated,” including |ess
t han occasi onal reaching. Hunt, 250 F.3d at 625 (citing Long V.
Chater, 108 F.3d 185, 187 (8th Gr. 1997)).

For all of the foregoing reasons, the undersigned
determnes that the Comm ssioner’s decision is supported by
substanti al evidence on the record as a whol e, and shoul d therefore
be affirned. Because there is substantial evidence to support the
decision, reversal is not required nerely because substanti al
evi dence may support a different outcone, or because another court

coul d have deci ded the case differently. Gowell v. Apfel, 242 F. 3d

793, 796 (8th G r.2001); Browning, 958 F.2d at 821.

Accordi ngly,

IT IS HEREBY ORDERED that the decision of the
Commi ssioner is affirnmed, and plaintiff’s Conplaint is dismssed

w th prejudice.
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Frederi ck R Buckl es

UNI TED STATES MAG STRATE JUDGE

Dated this 28th day of August, 2013.



