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IN THE UNITED STAT ES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

RICHARD MERCER,

N

Petitioner,

V. Case No. 4:11CV02038 AGF

TROY STEELE,

Respondent.

MEMORANDUM AND ORDER

This matter is before the Court on thetition of Missouri state prisoner Richard
Mercer for a writ of habeas corpus pursuant to 28 U&2254. A jury convicted
Petitioner of statutory rape in the second degind incest. He was sentenced as a prior
and persistent felony offender to conseaiterms of imprisonment of 15 years and 7
years, respectively. Petitioner raises 2Qugrds for federal habeas relief, including that
he was denied a fair trial due to certaemments by the State and rulings by the trial
court concerning a Sexual Abuseré&iosic Exam (“SAFE”) report.

Respondent argues that habeas reheiuld be denied because many of
Petitioner’s claims were procedurally defad|tand the state courts’ adjudication of the
remaining claims was factually and legallpsenable. For the reasons set forth below,
habeas relief will be denied.

BACKGROUND

Petitioner was charged with the crimes of conviction on March 19, 2007. After

several continuances, trial was set for Nia26, 2008. Petitioner moved for a further
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continuance on March 6, 2008, and agaimMamch 20, 2008, claiming inadequate time
to conduct depositions. Bomotions were denied.
Trial

Petitioner’s trial commenced on March 26, 2008. During voir dire, after a
venireperson identified herself as a parofecef, the State asked if she had any contact
with Petitioner, and received a negative resgon(Resp. Ex. B at 57). Later, Juror 29
identified herself as a victim of a rapeather sex related crime when she was a child.
She approached the bench and confirmedsiratvas a victim of a sexual assauidt. at
65, 93. The trial cowfound that Juror 29 did not disy emotional prolems as a result
of her personal experience and denied defeaaasel’'s request to strike for cause.
Defense counsel did not use a peremptotigkesagainst her and she sat on Petitioner’s
jury.

During opening statement, tistate stated that the juwould hear that a SAFE
exam was performed more thiavo weeks after the rape and that there were no physical
findings, such as DNA, scarring, or tearimghich was not unusual given the passage of
time and age of the victimd. at 114. There was no objection by defense counsel.

The evidence at trial showdlat the victim, who was o in June 1990, was the
daughter of Shirley Mercer and Petitioner. In February 2007, Shirley Mercer, Petitioner,
the victim (who was then approximately Idea half years old), and Shirley Mercer’s
son Justin (then age 8 apgimmately) were living together. Petitioner had recently
moved back in with the family after being ayfor five years. At the time, Shirley

Mercer worked a shift that began in théeafioon and ended 41:00 p.m. On the
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evening of February 25, 2007, while ShirMgrcer was at work and after Justin had
gone to bed, the victim went into Petitiolseroom where Petitioner was playing a video
game on his computer. Thetim lay down on Petitioner’bed where she fell asleep
while Petitioner was on the computer.

At some point, the victim woke up fmd that Petitionehad pulled her pants
down and inserted his penis inside hed &vas having intercourse with her. When
Shirley Mercer returned homnikat evening, she noticéidat the bed that she and
Petitioner shared had been messed up, whishwvasual. Petitioner had not yet gone to
bed. The victim was asleep on the couPktitioner told Shirley Mercer that their bed
was messed up because he had taken a nap on the bed.

Prior to late February 2007, the victimdhiaeen “a tomboy,” “very energetic,” and
“a really happy person,” as described by BgiMercer. Shirley Mercer started noticing
changes in the victim in March 2007—shesvgad a lot, and eventually depressed and
symptomatic to the point of needing totmespitalized. After March 2007, the victim
threw away all of her girl clothes and shopsédctly in the men’s section at stordsl
at 123-26.

Also in March 2007, the vion told her best friend, Amanda Hayes, that she had
been molested by Petitioner, and sent ldaa@me letters or notes regarding the
molestation. The letters were introduaet evidence; theynade reference to
girlfriends that the victim had “dumped.id. at 192. Hayes eventually convinced the

victim to talk abouthe molestation with a counseldBubsequently, detective Paul



Satterfield interviewed the victim and arrandedher to be interiewed by a forensic
interviewer at the Child Adwacy Center, where the victimas given a SAFE exam.

During Hayes'’ testimony, the State askeul what the victim told her in early
March 2007 that caused her concern. Defaminsel’'s hearsay objection was overruled,
and Hayes testified “[t]hdter dad molested herld. at 136. The State asked if Hayes
knew the reason why the victim did not imnegdly agree to get help and talk to a
counselor, and Hayes answered “she wasesk” Defense counsel’s objection on the
ground that the testimony wapeculation was overruledd. at 139.

During cross-examination of the victimefense counsel asked if she knew what
the results of the SAFE exanere. The court sustained the State’s objection on “best
evidence” groundsld. at 163-64. When presentifgtterfield’s testimony, the State
offered the SAFE report intevidence. The trial cousustained Petitioner’s hearsay
objection. The State then ask8atterfield if there were any physical findings as a result
of the SAFE exam. Petitioner objected agand the court sustained the objectitoh. at
170-73.

During closing argument, ¢hState told the jury,

“And the fact is, there was absolutely avidence adduced during cross-

examination, the defense presenteden@ence to give you any possible

reason, any possible reason this victiould lie about what happened to

her. No contradictory evidence, nosiagle word contradis the evidence

of this victim.”

Id. at 184.

Petitioner objected on the ground ttts State was “dangerously close to

commenting on [Petitioner'silure to testify.” Id. The trial court overruled the

4



objection, stating that the State was refgyiio defense counsel’s cross-examination and
had “probably taken it as far as [theudowas] going to let him take it.Td. at 185.

The State later stated tcetfury that the Petitioner “olngto be dating, going to
parties, meeting young men . . .. Do youlklshe will ever be #h same? Do you think
she will ever have a normal sex life®. at 187-88.

Additionally, the State argued during clogiargument, “we codlhave thrown in
a lot of — bring the SAFE exarall that stuff. It doesn'mean anything because you can’t
prove anything by it.”ld. at 199. Petitioner objected to “theference to things that are
not in evidence.”ld. The trial court overruled the objection.

Petitioner moved for judgment of acquittakla¢ close of th&tate’s evidence and
at the close of all the evidence. €Ttnial court overruled both motions.

Direct Appeal

Petitioner raised three arguments on dieggeal. He first argued that he was
deprived of a fair trial as@esult of (a) the State mentioig the SAFE eam in opening
statement when the State knew the reporldiaot be admissible because it was not
authenticated, (b) th®tate successfully objecting whBetitioner was cross-examining
the victim about the SAFE exam, and (& ttate later seekirig admit the SAFE
report. Petitioner argued that the State’s actoere all an attempt thave the jury infer
that Petitioner was hiding something. Petigoargued that the trial court erred in
“overruling” his objections rgarding the SAFE reportlgring Satterfield’s testimony),
and in failing to declare a mistrial suaospe due to the cunhative prejudice to

Petitioner. The appellate court noted that thegm included several different issues, and
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that, in fact, the trial court had sustairtegtitioner’s two objections on this matter. The
court held that Petitioner failed to show nfast injustice suffient for a plain error
claim that the trial court should Y& sua sponte declared a mistrial.

Petitioner’'s second argument on direct @bpeas that the trial court abused its
discretion in overruling Petitioner’s objection to the State’s closing argument about the
SAFE exam, as the SAFE repbad not been introducexdto evidence. Petitioner
argued that the comment was prejudicial lbeeat implied that the SAFE exam result
would have hurt Petitioner’s cas@he appellate court caaded that the State only
made a passing reference to the SAFE exaah that the trial court did not abuse its
discretion in overruling Petitioner’s objection, as there was no prejudice to Petitioner.

Petitioner’s third argument was that the State improperly referred to Petitioner’s
failure to testify when th&tate told the jury thato contradictory evidence was
presented, and the trial court abusedligsretion in overrulindgPetitioner’s objection.

The appellate court “doubt[€dhat the comments referréd Petitioner’s failure to
testify, and held that in any event, theltdaurt did not abuse i@iscretion in overruling
Petitioner’s objection. (Resp. Ex. Gat7.)

State Post-Conviction Proceedings

For state post-conviction relief, Petitioresserted six claims of ineffective
assistance of defense counsg&tjuding (1) failure to call th victim’s grandmother, Clara
Mercer, to testify that she did not see any bairal changes in the victim after the date
of the incident and to provide an alibi fortfiener; (2) objecting tahe State’s inquiry of

Satterfield as to whether there were any ptaldindings identified by the SAFE exam as
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the expected answer would have been treetivere no physical findings; (3) failure to
call Petitioner’s brother, Russell Mercer to testifat at some point in the year prior to
the crimes of conviction, thactim told him that Petitioner had sexually abused her, and
recanted, saying she had lied becausenstseangry with Petitioner; (4) failure to
guestion Shirley Mercer regarding a prior gd&on by the victim of sexual abuse against
Petitioner and subsequent recantation; (5) faita present evidence that the victim
considered herself to be a lesbian arellsd dressed in a non-feminine manner well
before the alleged sexual assault by Petitiozed; (6) failure to object and move for a
mistrial when the State asked the venirspe who was a parole officer about prior
contact with Petitioner, thereby inferringttee future jurors that Petitioner had
previously been convicted and sent to prison.

An evidentiary hearing wageld on the post-conwion motion on December 15,
2009. Three high school teachers testit@the victim’s hair and dress in 2007 and
2008 and stated that they didt observe any change in hestbing or demeanor. (Resp.
Ex. H at 10-13, 17-195-26.) Colleen Mercer and Baell Mercer, Petitioner’s sister-in-
law and brother, who had livedth the victim’s family in2006, testified that they
observed the victim interact with girls @romantic nature itheir shared housdd. at
29, 38. Additionally, Russell Meer testified that prior téebruary 2007 the victim had
alleged that Petitioner fondléher and later recantetd. at 38-39. Clara Mercer,
Petitioner's mother, testified that Petitionersdxing a computer for her from 8:00 p.m.
to 11:00 p.m. on February 2%007. Shirley Mercer téed, acknowledging that the

victim had been openly lesbian for the past three yddrat 53.
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Defense counsel testified that she d present evidence of the victim’s
homosexuality to counter thea®’s argument that the ¥im ought to be dating and
meeting young men, because the victim’s letters to Hayes that were introduced into
evidence referenced thectim as a lesbianld. at 67. With regard to not objecting to the
State asking the venireperson who was alpafficer about any prior contact with
Petitioner, Defense counsel testified that sldendit interpret the ehange as suggesting
that Petitioner had been incarceratédl.at 71. Defense counsel testified that she
objected to the State’s question to Sattetfrelgarding the SAFE exam because she did
not want to open the door toetintroduction of the reportd. at 72-73. She did not
explain further.

The motion court found that defense couissaiticulated reasons for all of the
actions or failures to act asserted by Petiti@seconstituting ineffective assistance of
counsel were reasonable trial strategye Thurt found defensmunsel’s testimony in
this regard credible. Spdcilly, the motion court coriaded from observation during
the course of the motion h&ay and the record that (1) Clara Mercer’s alibi testimony
was not credible; (2) introduction of a portiohthe SAFE report might have led to the
introduction of other portions; (3) Russklercer’s testimony was not credible; (4)
Shirley Mercer would have been a witness tivould have been #emely hostile to the
defense at trial; (5) attempts to besmiechictim’s character by showing her sexual
orientation could have resuttén increased jury sympathgr the victim; and (6) an
objection or additional questionirgg the venireperson atsue, or the offering of a

cautionary instruction, wouldave only served to highlight it for the jury; and a motion
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for a mistrial would have beamlikely to have scceeded. In sum, the court found that
Petitioner failed to meet the lalan of proving his allegatiort®sy a preponderance of the
evidence, and there was no reasonaleatsility that had counsel performed as
Petitioner suggested, the outcome of the casddNtave been different. (Resp. Ex. J at
2-4.)

On appeal from the denial of post-cortioa relief, Petitioner reasserted only his
claim that trial counsel was ineffective forjetting to the State’s inquiry of Satterfield
as to whether there were any physical findings identified in the SAFE exam. Petitioner
alleged that counsel’s decision to objecswat based upon reasonable trial strategy
since counsel erroneously believed that iffgliled to object to the State’s question, the
entire SAFE exam would be admitted.

The state appellate court held that tiation court did not err in finding that
defense counsel acted within the bounds asoeable trial strategy. The appellate court
held that there was no eedce before the motion cotinat Satterfield would have
testified that there were no physical findingsealed by the SAFE report, Satterfield was
not called by Petitioner to testify at the eaidiary hearing, and there was no evidence as
to what Satterfield would hawsaid had he been allowed to answer. As a result,
Petitioner failed to prove that the excludedwer “could have, awould have changed
the outcome of the trial. {(Resp. Ex. M at 5-6.)

On December 1, 2011, Petitioner filed aifpen for state habeas corpus relief,
under Missouri Supreme Court Rule 91.01,dailg judicial misconduct as the trial judge

also served as the judgetire family court dealing witthis same matter. Petitioner
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further alleged prosecutorigdplice, defense counsel, aappellate counsel misconduct,
including suppressing and withldong evidence and witnessstimony, refusing to call
favorable witnesses, misleadithe jury with erroneous agtions during trial, refusing
to raise reversible claims and conspiring@ktain a conviction andenial of Petitioner’s
two state appeals. Additionally, Petitioner alleged that he waallgatunocent and but
for the State’s misconduct, no reasonable jurould have voted to convict him. The
Court takes judicial notice that the petitiwas dismissed by the state court without
prejudice on June 13, 2012. (https://wweurts.mo.gov/casenet, Case No. 11WA-
CC00474.)

For federal habeas relief, Petitioner claims that his federal constitutional rights
were violated in the following ways:

(1) The trial court erred in overruling #@ner’s motion for a continuance filed
on March 6, 2008;

(2) The trial court erred in overruling #@ner’s motion for a continuance filed
on March 19, 2008;

(3) The trial court erred in finding Petitioneas a prior and persistent offender;
(4) The trial court erred in overruling Petitier’'s strike for cause of Juror 29;

(5) The trial court erred in overruling Petitier's objection to the State’s question
to Hayes calling for the hearsay stagof the victim that Petitioner had
molested her;

(6) The trial court erred in overruling Peditier's objection to the State’s question
to Hayes calling for her speculation regarding the victim’s state of mind;

(7) The trial court erred in “overrulinfiPetitioner’s] objection to the State’s
attempt to introduce [the SAFE report]. and [Petitioner’s] objection to it
(which was sustained by the court i fbresence of the jury)”; and the attempt
to introduce the report “was prejudicial to [Petitioner] because it caused
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[Petitioner] to object to the introducti@md created the im@ssion to the jury
that [Petitioner] was hidingvidence from them?”;

(8) The trial court erred in overruling Petitier's motion for judgment of acquittal
at the close of the State’s evidence;

(9) The trial court erred in overruling Petitier's motion for judgment of acquittal
at the close of all the evidence;

(10) The trial court erred in giving a véctdirector for statutory rape (as there
was insufficient evidence tsupport that charge);

(11) The trial court erred in giving a verdidirector for incest (as there was
insufficient evidence to support that charge);

(12) The trial court erred in overruling Petitier’'s objection to the State’s closing
argument that commentexh the Petitioner’s right not to testify;

(13) The trial court erred in overruling Petitier’'s objection to the State’s closing
argument regarding the SAFE exam;

(14) Trial counsel was ineffective for failure to call the victim’s grandmother,
Clara Mercer, to testify on Petitioner’s behalf at trial;

(15) Trial counsel was ineffectesfor objecting to the Stals inquiry of Satterfield
as to whether there were any physiaalings identified in the SAFE report;

(16) Trial counsel was ineffective for failing to call Russell Mercer to testify to the
victim’s prior allegation against Petitier and subsequergcantation;

(17) Trial counsel was ineffective for failing tmll Shirley Mercer to testify to the
victim’s prior allegation against Begoner and subsequérecantation;

(18) Trial counsel was ineffective for failing counter the State’s inferences of
sexual assault from the victim’s behavatvanges, by arguing that the victim’s
behavior had not changed;

(19) Trial counsel was ineffective for failg to object and move for mistrial
during voir dire when the state inferrexpotential jurorghat Petitioner had
previously been convicted and sent to prison;

(20) Petitioner is actually innocent of tharaes charged, and the State conspired
with the trial judge and “trial counsel” to convict Petitioner.
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Respondent argues that only Grounds 7,182and 15 were properly presented to
the state courts, and so tie@naining 16 grounds are prakeeally barred. Additionally,
Ground 7 was raised as plain error on disgiieal, and so review of the state court’s
adjudication of that ground &so barred, or very limitedRespondent argues that the
state courts’ adjudication of thegserved grounds was reasonable.

In his traverse, Petitioner states thattha counsel, appellate counsel, and post
conviction counsel “all failed imasserting merited claims on their level of representing
the petitioner on several different stages efdppeal and post-conviction process before
the state court,” and that such ineffeetassistance servesasise to cure the
procedural defaults.

DISCUSSION

Procedural Default

“Ordinarily, a federal court reviewing a statonviction in a federal habeas corpus
proceeding may consider only those claimschtthe petitioner has presented to the state
court in accordance with state procedural rules.iiold v. Dormire, 675 F.3d 1082,
1086-87 (8th Cir. 2012) (citation omittedyor Missouri prisoners, claims that could
have been but were not raisex direct appeal or on appeal from the denial of a post-
conviction motion are procedurally defaulte8iveet v. Delo, 125 F.3d 1144, 1149-50
(8th Cir. 1997)Moore-El v. Luebbers, 446 F.3d 890, 897-98 (8th Cir. 2006). Where a
claim is defaulted, a federal habeas toul consider it only where the petitioner can

establish either cause for thefaldt and actual prejudice, or that the failure to consider
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the claim will result in a furaimental miscarriage of jtise in that a constitutional
violation has probably resulted in the carton of one who is actually innocent.
Sillicorn v. Luebbers, 475 F.3d 965, 967-7Bth Cir. 2005) (citingMainwright v. Sykes,
433 U.S. 72, 87(1977)).

In Coleman v. Thompson, 501 U.S. 722 (1991), the Ga held that ineffective
assistance of post-conviction counsel dodgpnavide cause to excuse a procedural
default. Id. at 757. InMartinezv. Ryan, 132 S. Ct. 1309, 131(2012), the Court created
a “narrow exception” to th€oleman rule as follows:

Where, under state law, claims ofeffective assistance of trial counsel

must be raised in an initial-reviewollateral proceeding, a procedural

default will not bar a federal habeesurt from hearing a substantial claim
of ineffective assistance at triaf, in the initial-review collateral

proceeding, there was no counsel aounsel in that proceeding was
ineffective.

Martinez, 132 S.Ct. at 1320. The exception “do®t extend to attorney errors in any
proceeding beyond the first occasion thee&S#dibws a prisoner to raise a claim of
ineffective assistance at triallt.* In an analogous situation, the Eighth Circuit has
expressly declined to expand the “narrdMértinez exception. See Dansby v. Hobbs,
691 F.3d 934, 937 (8th Cir. 2012).

Here, the Court concludes that Petitionefams 1 through 6 and 8 through 11—
all of which allege errors by the trial courtwere procedurally defaulted in state court

because they should have beleut were not, raised onrdct appeal. Ineffective

! The Supreme Court expanded thartinez exception iflrevino v. Thaler, 133 S. Ct.

1911 (2013), to apply where state law doesrequire that an ineffective assistance of
trial counsel claim be raised in an initialleteral review proceeding, but allows such a
claim to be raised on direct appe&d. at 1921.
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assistance of direct appeal counsel can cotesttause for this predural default, but
only when the claim of ineftdive assistance of direct appeal counsel has been itself
presented to the state coumtsan independent clailMurray v. Carrier, 477 U.S. 478,
488-89 (1986)Clemonsv. Luebbers, 381 F.3d 744, 752 (8th C2004). Under Missouri
Supreme Court Rule 24.035, a motionfost-conviction relief is the exclusive
procedure for presenting to the state courbatbf ineffective assistance of appellate
counsel. Here Petitioner failéa follow this procedure, aritie filing of a state habeas
petition did not remedy the defaulfee Sorey v. Roper, 603 F.3d 507, 523 (8th Cir.
2010);Ricev. Wallace, No. 4:11CV00319 SNLJ, 2014 WI52529, at *29 (E.D. Mo.
Feb. 25, 2014). The default of an inetfee-assistance-of-direct-appeal-counsel claim
cannot be excused by arguing that post-cdinaounsel was ineffective for not raising
the claim as that would improperly expand the holdinlaftinez.

Petitioner’s claims 14 and 16rtugh 19 were also proderally defaulted because
these claims were raisedtime post-conviction motion but hon appeal from the denial
of the motion, and ineffective assistancappellate post-conviction counsel does not
constitute cause to cure this procedural defesge Martinez, 132 S. Ct. at 1317, 1320.

Petitioner does not meet the standardsfeowing a miscarriage of justice for any
of the above defaulted claims with his conclusory allegation that he is actually innocent.
See McQuiggin v. Perkins, 133 S. Ct. 1924, 1936 (201@3)olding that the actual
innocence “gateway” toeach the merits of a procedurally barred claim only applies
when a petitioner presents “evidence of icerace so strong that a court cannot have

confidence in the outcome ofehrial unless the court is alsatisfied that the trial was
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free of nonharmless constitutional erropuse v. Bell, 547 U.S. 518, 537 (2006)
(holding that a claim of actual innocere®a gateway to defaulted claims must be
supported by new and reliable evidentes a result, this Court is barred from
considering the merits of ctas 1 through 6, 8 through 114, and 16 through 19.

The Court will turn to consel the merits of Petitioner’s claims that are not barred
—claims 7, 12, 13, and 15.

Standard of Review

Where a claim has been adjudicated on the mer#tate court, the
Antiterrorism and Effective deatPenalty Act (“AEDPA”) prowles that application for a
writ of habeas corpus cannot be grani@less the state court’s adjudication
1) resulted in a decision that was contrémy or involvedan unreasonable
application of, clearly established dezal law, as determined by the
Supreme Court of the United States; or
2) resulted in a decision that was based on arasmnable determination
of the facts in light of the evahce presented in the State court
proceedings.
28 U.S.C. § 2254(d).
The “contrary to” clause isatisfied if a state court has arrived at a conclusion
opposite to that reaeld by the Supreme Court on a quasiof law or confronts facts that

are materially indistinguishable from a relat&upreme Court precedent but arrives at

the opposite resultwWhite v. Woodall, 134 S. Ct. 1697, 1705(2014rong v. Roper, 737

2 The Supreme Court has “not resolvetether a prisoner may be entitled to habeas

relief based on a freestanding claim of actual innoceméeQuiggen, 133 S.Ct. at 1931.
The threshold for any such ataj if it were recognized, wodlbe “extraordinarily high,”
and would require “more convincing pidthan the “gateway” standardHouse, 547
U.S. at 555. Here, Petitioner falls short of this standard.
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F.3d 506, 510 (8th Ci2013). A state court “unreasonglalpplies” clearly established
federal law when it “identifies the correa\gerning legal principle from [the Supreme]
Court’s decisions but unreasonably applies finetciple to the facts of the prisoner’s
case.” Williamsv. Taylor, 529 U.S. 362, 413 (2000). Additionally,
A federal habeas court may not isghe writ simply because that court
concludes in its independent judgmémt the state-court decision applied
[a Supreme Court case] incorrecthRather, it is the habeas applicant's
burden to show that the state courplegd [that case] to the facts of his
case in an objectively unreasonable manner.
Pricev. Vincent, 538 U.S. at 641 (internal quotations and citations omitted).
“[A] determination of a factual issue ha by a State court shall be presumed to
be correct.” 28 U.S.C. 8§ 2254(e)(1). Tpeditioner “has the burden of rebutting this
presumption of correctness by clear and convincing evidende8 2254(e)(1)see also

GrassV. Reitz, 749 F.3d 738, 743 (8th Cir. 2014).

State’'s Comments Related to Petitionés Right Not to Testify (Claim 12)

A criminal defendant’s Fifth Amendemt right against compulsory self-
incrimination forbids a prosecutor from comntiag on an accused’s failure to testify.
Griffinv. California, 380 U.S. 609, 615 (1965). Indirect comments violate the
Constitution “if they manifest the prosecutairisent to call attention to a defendant’s
failure to testify or would be naturallyd necessarily taken by a jury as a comment on
the defendant’s failure to testify Robinson v. Crist, 278 F.3d 862, 866 (8th Cir. 2002).
Here, the State’s indirect comment thatcoatradictory evidenceas presented did not
rise to the level of a constitutional violatioBee United Satesv. Gardner, 396 F.3d 987,

991 (8th Cir. 2005) (holding that the peasitor's statement during rebuttal closing
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argument, that “there is no evidence ttedtites” a government witness’ testimony was
not improper; in general, the governmenpésmitted to “comment on the failure of the
defense, as opposed to the defendardpunter or explain the evidence)nited States
v. Emmert, 9 F.3d 699, 702 (8th Cir9B3) (holding that the presutor did not improperly
comment on the defendant’s failure to tgshy stating during relital summation that

there was “no evidence,” “no testimongfid “no explanation” to counter the
government’s theory). Thus, the state appel@urt’'s adjudication of this claim was
factually and legally reasonable.

Assistance of Defense Counsel (Claim 15)

Petitioner alleges that defense counsel weSective for objecting to the State’s
inquiry of Satterfield regardgphysical findings of the SAFE exam. Petitioner asserts
that counsel should have permitted Satterfieldnswer the question, as the answer
would have benefiteBetitioner. To prevail on a claim of ineffective assistance of
counsel, a habeas petitioner must showdhansel’s performance was deficient, and the
deficient performance prejudiced the defenSeickland v. Washington, 466 U.S. 668,
687 (1984). As the Eighth Circuit recently explained:

The first prong requires a showing “tl@tunsel made errors so serious that

counsel was not functioning as theunsel’ guaranteed the defendant by

the Sixth Amendment.” The second prarguires a showing that “there is

a reasonable probability that, but for counsel’s unprofessional errors, the

result of the proceeding wouldhve been different.”

Whitev. Dingle, 757 F.3d 750, 752-53 (8th Cir. 2014) (quotiigckland, 466 U.S. at

687, 694). There is a “'strong presumptioattbounsel’s conduct falls within the wide

range of reasonable professional assistancruiistall v. Hopkins, 306 F.3d 601, 606
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(8th Cir. 2002) (quotingtrickland, 466 U.S. at 689).

The state courts’ adjudication of this cleis somewhat flawed. Defense counsel
did not explain why she woultbt want the entire SAFE regontroduced. Thus this
Court sees no basis for the finding that hgeadiing to the question at issue posed to
Satterfield was reasonable trial strategyurthermore, the state appellate court’s
reasoning that Satterfield’s potential answas unknown appears unfounded in light of
the undisputed fact thatdlSAFE report showed no phyaidindings. Nevertheless,
Petitioner is not entitled to habeas relief on thésm because, as the state appellate court
held, there is no reasonable probability that but for counsel’s objection, the result of the
trial would have been differentThe Court notes thatdtState commented in opening
statement that there were no physical findirgm the SAFE examAlthough this was
not evidence, the jurlgeard the comment.

Trial Court’s Rulings with Respect to the SAFE Report (Claims 13 and 7)

Claim 13 is based on the trial court’s overruling Petitioner’s objection to the
State’s reference to the SAFE exam durirggiclg argument. This Court concludes that
the Missouri Court of Appeals reasonably hibldt there was no prejudice to Petitioner as
the reference in question wasnelg a “passing” reference. Claim 7 is based on the trial
court’s rulings on the SAFE report duringtteafield’s direct testimony (sustaining
Petitioner’s objections to introduction of theport and to the question about the report),
and on the State’s attempt to introduce the tepOn this claim, the Missouri Court of
Appeals’ analysis is factually and legatBasonable. The state court recognized the

multi-faceted nature dhese claims and dealt with all aspects. None of the claimed
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errors rise to the level of a federal consittnal violation. The SAFE report was not a
focus of the trial and the result of the triadwid not have been different even absent all
the alleged errors raised by Petitioner.

CONCLUSION

The Court concludes that Petitionent entitled to federal habeas relief.
Furthermore, the Court does not believat tieasonable jurists might find the Césrt
assessment of Petitioreclaims for habeas relief dehataor wrong, for purposes of
issuing a Certificate of Appealability under 28 U.$2254(d)(2). See Miller-El v.
Cockrell, 123 S. Ct. 1029, 1040 (2003) (standard for issuing a Certificate of
Appealability) (quotingdSack v. McDaniel, 529 U.S. 473, 484 (2000)).

Accordingly,

IT IS HEREBY ORDERED that the petition of Richard Mercer for a writ of
habeas corpus relief BENIED.

IT IS FURTHER ORDERED that a Certificate of Appealability shall not be
issued in this case.

A separate Judgment shall accomptms Memorandum and Order.

AUDREY G. FLEISSIG N}
UNITED STATES DISTRICT JUDGE

Dated this 18th day of December, 2014.
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