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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
STEVEN COLVIN,
Petitioner,
VS. CaseNo. 4:11CV2242 ACL

MICHAEL BOWERSOX,

N N N N N N N N N

Respondent.

MEMORANDUM AND ORDER

This matter is before the Court on the Petitof Steven Colvin for a Writ of Habeas
Corpus under 28 U.S.§.2254.

I. Procedural History

Petitioner is presently incarcerated at the South Central Correctional Center in Licking,
Missouri, pursuant to the Sentence and Juggnof the Circuit Court of St. Louis County,
Missouri. (Respt's Ex. B at 41-43.)

On June 2, 2008, a jury found Petitioner gudfyone count of second degree domestic
assault and one count of felonious restraifid. at 33-34.) Petitioner was sentenced as a
persistent offender to two concurrent termsfoéén years imprisonment. (Respt's Ex. Aat 191.)

In his single point raised onrdct appeal, Petitioner argued that the trial court erred in
denying his Motion for Judgment of Acquittal and for entering judgment and sentence on the
felonious restraint charge besauthe evidence was insufficient to support his conviction.
(Respt's Ex. C at 6.) On June 23, 2009, thaedduri Court of Appeals affirmed Petitioner’s
convictions. (Respt's Ex. E.)

Petitioner filed a timely motion for post-caotron relief under Rule 29.15. (Respt’s Ex.

G at 3-13.) After the appointment of coung®iitioner filed an amended post-conviction relief
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motion and request for an evidemyihearing. (Id. at 24-46.)in the amended motion, Petitioner
raised the following claims: (1) he was denied drexess of law and a fair trial when he was
visibly restrained and shackledtime presence of the venire panel without good cause and in the
absence of a case-specific determination of rs#tgdsy the trial judge; and (2) he was denied
effective assistance of counsel when trial coufaslkeld to request to quaghe venire panel after

he learned that Petitioner had been visibly restchamd shackled in the presence of the venire
panel for a period of approximately fifteen toetwty minutes. (Id.) The motion court denied
Petitioner’s claims after holding anidentiary hearing. _(Id. at 51-60.)

Petitioner raised the sam&o grounds for relief oappeal from the denial of
post-conviction relief. (Respt’'s Ex. H.) Thegdouri Court of Appeals affirmed the decision of
the motion court. (Respt’'s Ex. J.)

Petitioner timely filed thénstant Petition on December 27, 2011. (Doc. # 1.) Petitioner
raises three grounds for reli¢t) the evidence was insufficieto support his conviction for
felonious restraint; (2) the moti court erred in denying his pasinviction relief motion because
he was visibly restrained and shisckwithin the courtroom and ingtpresence of the venire panel
without good cause and in the absence of a casmfispdetermination ohecessity by the trial
judge; and (3) he received ineffediassistance of counsel when trial counsel failed to move to
guash the venire panel after leagniPetitioner had been in the presence of and seen by the venire
panel in visible restraints and shackles. (ld.)

On February 23, 2012, Respondent filed a Respior@eder to Show Cause, in which he
argues that ground two is procedlyraefaulted and all of Petdiner’s grounds for relief fail on
their merits. (Doc. # 9.) On March 9, 2012, fatier filed a Traverse, in which he provides

further argument in support of his Petition. (Doc. # 11.)



Il. Facts'

Petitioner was at the home of D.B. Petiter and D.B. had recently ended a five-year
relationship. Petitioner told D.B. he wanted to stay the night, but D.B. told him that he could not.
D.B. offered to drive Petitioner home. Petigy accepted and rode in the passenger seat of
D.B.’s car as D.B. drove.

During the drive, Petitioner began to hit D.B. in the head and face while calling her names.
The car then hit a curb and stoppeBetitioner continued to hit D.BD.B. reached for her keys in
the ignition, but Petitioner grabbed her hand. [eBed her hand lose from Petitioner’s grip and
exited the car. D.B. ran from the car, but ke popped out of place and she fell to the ground.
Petitioner caught up to D.B. and began hittingdgain. D.B. yelled for help, and people in a
nearby apartment building came out and called the police. Petitioner ran away, but was found and
arrested soon after by police.

Petitioner was convicted by a jury of both@ed degree assault and felonious restraint.

He was sentenced to two coment terms of 15 years.
[11. Standard of Review

A federal cours power to grant a writ of habeesrpus is governed by 28 U.S.§.
2254(d), which provides:

(d) An application for a writ of habeasrpus on behalf of a person in custody

pursuant to the judgment of a State couatlsiot be granted ith respect to any

claim that was adjudicated on the meiitsState court proceedings unless the

adjudication of the claim-

(1) resulted in a decision thatas contrary to, or involved an

unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States; or

The Court’s summary of the facts is taken from the decisidhe Missouri Court of Appeals on direct appeal.
(Respt's Ex. E at 2.)
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(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the
State court proceeding.

28 U.S.C§ 2254(d).

The Supreme Court construed Section 2&@p4f Williams v. Taylor, 529 U.S. 362

(2000). With respect to tifeontrary td language, a majority of theo@rt held that a state court
decision is contrary to cldgrestablished federal lafif the state courtraives at a conclusion
opposite to that reached by [the Supreme Court] on a question 'obtaivthe state court
“decides a case differently than [the] Court basa set of materially indistinguishable fatts.
Id. at 405. Under th&unreasonable applicatibprong of§ 2254(d)(1), a writ may issue‘ithe
state court identifies the correct govegilegal rule from [the Supreme Cdsftcases but
unreasonably applies [the principle] teetfacts of the partidar state prison& cas€. Id.
Thus,“a federal habeas court making thereasonable applicatiomquiry should ask whether
the state coud application of clearly establishéelderal law was objectively unreasonable.
Id. at 410. Although the Court failed to specifically deffimdjectively unreasonablejt
observed that‘an unreasonable application of fedelal is different from an incorrect
application of federal law. 1d. at 410.
V. Procedural Default

To avoid defaulting on a claim, a petitiorseeking federal habeas review must have
fairly presented the substance of the claim testhge courts, thereby affiing the state courts a
fair opportunity to apply controlig legal principles to the fadiearing on the claim._ Wemark
v. lowa, 322 F.3d 1018, 10201 (8th Cir. 2003) (internal quotation marks and citations omitted)

(quoting_Anderson v. Harless, 459 U.S. 41882) (per curiam) and Anderson v. Groose, 106

F.3d 242, 245 (8th Cir. 1997)). Specifically, aestatisoner must fairly present each of his

claims in each appropriate state court begaeking federal habeas review of the claim.
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Baldwin v. Reese, 541 U.S. 27, 29 (2004). A clhas been fairly presented when a petitioner

has properly raised the same tedtgrounds and legal theoriestive state courts that he is
attempting to raise in his federal petitioM/emark, 322 F.3d at 1021 (internal quotation marks

omitted) (quoting Joubert v. Hopkins, 75 F.3d 1283240 (8th Cir. 1996)). Claims that are not

fairly presented to the state couatre procedurally defaulted. Seeat 1022.

Missouri requires the raising of constitutibokaims at the first available opportunity.
See Inre J.M.N., 134 S.W.3d 58, 73 (Mo. Ct. App. 2004); Inre T.E., 35 S.W.3d 497, 504 (Mo.
Ct. App. 2001). Alleged trial errors, includingrestitutional claims of trial error, must be
raised on direct appeal; for “[@§t-conviction motions cannot beadsas a substitute for direct
appeal or to obtain a second appellateewyvi State v. Clark, 859 S.W.2d 782, 789 (Mo. Ct.

App. 1993); accord Amrine v. State, 785 S.W52d, 536 (Mo. 1990) (en banc); Allen v. State,

903 S.W.2.

Absent a showing of cause and prejudice miscarriage of justice, a federal habeas
court may not reach the merits of a federal targnal claim procedurally defaulted due to a
petitionets failure to follow applicable state rulesraising the claim in state court. Sawyer v.
Whitley, 505 U.S. 333, 3389 (1992). “Cause for a proaaal default exists where
‘somethingexternal to the petitioner, something that canfatly be attributed to him[,]...’

impeded [his] efforts to comply with the Statgrocedural rule.”__Maples v. Thomas, 132 S.Ct.

912, 922 (2012) (alternations in original) (¢jng Coleman v. Thompson, 501 U.S. 722, 753

(1991).
Respondent contends that Petitioner’s secoodrgt for relief is procedurally defaulted,
because it was not raised on direct appealhissecond ground for relief, Petitioner argues that

the motion court erred in denying his post-dotign relief motion, because he was visibly
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shackled in the presence of trenire panel. Petitioner arglien his amended post-conviction
relief motion that he was denied due process wigewas visibly restrained in the presence of
the venire panel and the juoy the first day of trial.

Petitioner also raised this afaiin his appeal from the denial of post-conviction relief.
The Missouri Court of Appeals held that Petitioner’s claim was not cognizable. (Respt’s Ex. J
at2.) The court noted that a post-conviction motion is not a substitute for a direct appeal. (1d.)
The court stated that Petitioner’s claim was appiat trial, and Petitioner could have and
should have raised the issue on direct appeal. (Id.)

Claims that have not been fairly presentethtostate courts apgocedurally defaulted
and may not give rise to federal habeas relief unless the petitioner establishes “cause for not
presenting the claim on post-conviction agpend prejudice from the failure, or a

fundamental miscarriage of justice-meaning tmatis actually innocerit. Storey v. Roper,

603 F.3d 507, 523-24 {8Cir. 2010) (citing_Schlup vDelo, 513 U.S. 298, 324 (1995)).

Petitioner has not made any allegation of causkprejudice to excuse the default.

In Schlup, the Supreme Court recognized ghlahbeas petitioner could present a claim
of actual innocence as a “gatmyl to resurrecting procedurally defaulted claims of
constitutional error which occurred in the urlgieg trial, but “such alaim requires petitioner
to support his allegations of constitutional ervath new reliable edence-whether it be
exculpatory scientific evidence, trustwayt eyewitness accounts, aritical physical
evidence-that was not presented at triaBthlup, 513 U.S. at 324. Petitioners asserting
innocence as a gateway to defadiltdéaims must establish thatlight of new evidence, “it is
more likely than not that no reasonableojuwould have found petitioner guilty beyond a

reasonable doubt.” |d. at 327.



The Supreme Court explainedHouse v. Bell, 547 U.$%18 (2006), that the Schlup
standard “is demanding and permits review dnlyhe ‘extraordinary’ case. At the same
time, though, the Schlup standard does not recalisolute certaintgbout the petitioner’s
guilt or innocence.” _House, 547 U.S. at 5@&ations omitted). And more recently in

McQuiggin v. Perkins, 133 S.C1924 (2013), the Supreme Corgaffirmed that “a credible

showing of actual innocence mailow a prisoner to pursue his constitutional claims (here,
ineffective assistance of counseh the merits notwithstandingetexistence of a procedural
bar to relief.” _McQuiggin, 133 8t. at 1931. The Court furthestated that it had “not
resolved whether a prisoner may be entitletidbeas relief basexh a freestanding claim of
actual innocence.” __1d.

Here, Petitioner has not made a showing of actual innocence as a gateway to excuse his

procedural default. Petitioner's secondowrd for relief cannot be resurrected from

procedural default, because there is no new evidence or a credible claim of actual innocence.

V. Petitioner’'sClaims

The undersigned will discuss Petitionetisee grounds for relief in turn.
1. Ground One

Petitioner argues in his first ground for relief that there was insufficient evidence
supporting his conviction for felonious restrain Petitioner contends that there was
insufficient evidence supporting two elements ofdfiense: (1) that he substantially interfered
with D.B.’s liberty; and (2) that he put D.Bt risk of serious physical injury.

Due Process and the Sixth Amendment “reqciir@inal convictiongo rest upon a jury
determination that the defendant is guilty of every element of the crime with which he is charged,
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beyond a reasonable doubt.” United StateSaudin, 515 U.S. 506, 510 (1995); Johns v.

Bowersox, 203 F.3d 538, 543 (8th Cir. 2000) (qupiizaudin, 515 U.S. at 510). Therefore, a

petitioner is entitled to habeasrpus relief under § 2254 ‘iifis found that upon the record
evidence adduced at the trial no rational tigfiact could have found proof of guilt beyond a

reasonable doubt.”_Jackson v. Virginia, 44.%. 307, 324 (1979); Nance v. Norris, 392 F.3d

284, 289-90 (8th Cir. 2004). The relevangestion in analyzing such a claim is

whether, after viewing the evidence in tight most favorableo the prosecution,
any rational trier of fact could have fourtikde essential elements of the crime
beyond a reasonable doubt. This familiar standard gives full play to the
responsibility of the trier of fact fairlio resolve conflictsn the testimony, to
weigh the evidence, and to draw reasonatferences from basic facts to ultimate
facts.

Jackson, 443 U.S. at 319 (citation omitted); Skillicorn v. Luebbers, 475 F.3d 965, 977 (8th Cir.

2007) (quoting Jackson, 443 U.S. at 31@)t. denied, 128 S.Ct. 297 (2007).
The scope of habeas review of suchaanclis “extremely limited.” _Skillicorn, 475 F.3d
at 977. The court “must presume that the tridaof resolved all confliting inferences in the

record in favor of the state and . . . must dédghat resolution.”  Whitehead v. Dormire, 340

F.3d 532, 536 (8th Cir. 2003) (quotation marks omitted) (qu&@exdon v. Kemna, 278 F.3d 808,

814 (8th Cir. 2002)). Additionally, the federak@as court may not make its own determination
of witness credibility, for that determinationfa the state court tnieof fact. Robinson v.

LaFleur, 225 F.3d 950, 954 (8th Cir. 2000). Epeess testimony to the crime charged may be
sufficient to satisfy due process, due to the mggion the jury believes the witness's story. See

Tibbs v. Florida, 457 U.S. 31, 45 n. 21 (198)t{mg that, “[i]f the jury believed the

[eyewitness’s testimony], the State’s preseatativas more than sufficient to satisfy due

process”); Loeblein v. Dormire, 229 F.3d 724, 72 @ir. 2000) (“A victim’s testimony is, by

itself, normally sufficient tesustain a conviction”).
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A person commits the crime of feloniowsstraint under Missouri law when he
“knowingly restrains another umdully and without consent sas to interfere substantially
with his liberty and exposes him to a substamisk of serious physical injury.” Mo. Rev.
Stat. § 565.120.

The Missouri Court of Appeals reject®ktitioner’'s claim, haling that there was
sufficient evidence to satisfy bogtlements of the crime of felanis restraint. (Respt’s Ex. E
at 3.) The Court stated:

A “substantial interference with liberty&quires that another prevent the victim
from “going about her business, which is mtran a slight inconvenience.” _State v.
Abel, 939 S.w.2d 539, 541 (Mo.pp. E.D. 1997). In_Abel we found that tightly
clutching a victim’s arm and threateningr tvéith a bladed instrument was enough to
satisfy this element.__Id. Here there veagdence that [Petitiompgrabbed [D.B.]'s
arm and beat her about the head and face. Therefore, this element is satisfied.

Further, there was clearly a “substantiakrof serious injy,” as [Petitioner]
had already beaten [D.B.], and would go obéat her again after she got out of the car
and fell to the ground. Her injuries wesevere enough to require a CAT scan to
determine whether or not she had suffered a brain injury. There was also sufficient
evidence to satisfy this element.

Because there was sufficient evidence to support both elements challenged by
[Petitioner], the trial court did not err. Point denied.

(Id. at 3-4.)

The victim, D.B., testified that Petitionstarted striking her in the face while she was
driving him home. (Respt's Ex. A at 95.) D.8ated that the car hit curb and came to a
stop. (Id. at 96.) D.B. testified that she triedake the key out of the ignition, but Petitioner
grabbed her hand and restrainedfih@m getting out of the vehicle(ld. at 96.) D.B. testified
that, after she jerked her hand free from Petitioner, she started running. (Id. at 99.) D.B.
stated that Petitioner caught uggimher and started hitting her tme head. (Id.) She testified
that she fell down while Petitioner was hittingr, which caused her knee to pop out of place.
(Id.) D.B. testified that her eye was shut anellsad a knot on the top of her head as a result of

Petitioner striking her. _(Id. at 100.)



The Missouri Court of Appeals reasonablyedmined that, viewing the evidence in the
light most favorable to the verdict, thevegas sufficient evidence to support Petitioner’s
conviction of felonious restrain The court noted that, und#issouri law, “substantial
interference with libeyt’ requires that the victim be prevted from “going about her business.”
(Respt’'s Ex. E at 3.) The vim’s testimony demonstrated tHatitioner began striking her in
the face while she was driving, held her hand &vent her from leaving the vehicle, and then
continued to strike her after stadt the vehicle. (Respt’'s EA at 95-96.) A rational trier of
fact could have determined from this evidericat Petitioner substantially interfered with
D.B.’s liberty.

The evidence presented atlralso demonstrated th&etitioner exposed D.B. to a
substantial risk of serious physical injury. Retier repeatedly struck D.B. in the face while
she was operating a motor vehicle, causing thecleeto hit a curb. Ashe Missouri Court of
Appeals pointed out, D.B.’s injuries were sevenough to require a CAT scan to determine
whether she had suffered a brain igjur(Respt’'s Ex. A at 129-30.)

Thus, Petitioner’s first ground for relief will be denied.

2. Ground Two

In his second ground for relief, Petiter argues that the motion court erred in denying
his post-conviction relief motion, because he wadbljshackled in the presence of the venire
panel. Although the Court haguind that Petitioner'second ground for relief is procedurally
defaulted, the Court will show thdtis claim also fails on its merits.

The record reveals that a hearing was heldr to the venire being called into the
courtroom, during which Petitioner’s clothing wdiscussed. (Respt’'s Ex. A at 7-9.) The
court advised Petitioner thatwas his choice whether to welis “jail clothes” or “street

clothes.” (Id.) Petitioner testified that he wished to wear the jail clothes. (Id.at9.) Defense
10



counsel informed the jury panduring voir dire that Petitiomewould be wearing his jail
clothes, and questioned them to ensure theyldvnot make a negative inference as a result.
(Id. at 63.) During a recess after voir dire, but betbe jury was seated, a discussion occurred
regarding an incident in the hallway where glu@rds were attempting to remove the handcuffs
from Petitioner, but Petitionendicated that he wanted themremain on. (Id. at 70-71.)

At the evidentiary hearing in connemti with his post-conviction motion, Petitioner
testified that he was brought into the courtrabemorning of trial wearing his jail clothes and
that his feet and hands wereaskled, plus his handcuffs weattached to a chain that was
around his waist. (Respt’'s Ex. F at 11.) Patiéir testified that counsel and the judge were
out of the courtroom, and he was seated atdbhfense counsel table by himself. (ld.)
Petitioner testified that the veniveas brought into theotirtroom, and he sat the table in the
presence of the jury for ten to twenty minute@dd. at 11-12.) Petibiner testified that, after
this period, the deputies were instructed to take Petitioner out of the courtroom and into the
hallway to remove the handcuffs but not the legs: (Id. at 15.) Petitioner stated that on the
second day of trial, the depwtieemoved the leg irons._ (Id.)

Defense counsel testified that he did not ideatitioner being inmy restraints on the
morning of the first day of trial. _(Id. at 50.Counsel testified thaupon returning to the
courtroom from giving the judge his strikes, heiced that Petitioner waa restraints and that
some members of the venire were in the coortr. (Id. at 51-52.) Counsel stated that he
immediately went to the judge’s chambersask that the shackles bemoved, and the judge
agreed that the shackles shouldd&®moved. (ld. at 53.) Coungektified that Petitioner was
taken into the hallway to have the shacklenaeed, but Petitioner told the deputies that he

wanted the shackles to remain on. (Id. at 54.)
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An intern with the Public Defender’s offio@ho assisted with Petitioner’s trial, testified
that Petitioner was in leg ironsrfthe entire trial. _(Id. at 83.)On cross examination, the intern
admitted that she did not remember the whole trial and that she believed the discussion about
shackles took place in the morning prior to voir dire._ (Id. at 90-92.) When asked to sit in the
jury box, the intern testified that she could not see the hands or legs of the people seated at the
counsel table. _(Id. at 94.)

The motion court rejected Petitioner’s ataiholding that the jy only saw Petitioner
shackled while he was being transported into the courtroom and then quickly brought out again.
(Respt’'s Ex. G at 57.) The court found tRatitioner was unable to show prejudice by his
brief exposure in shackles in front of the jur{ld.) The court stated & there was no credible
evidence that any jury member who sat onttla actually was present when Petitioner was
brought into the courtroom withackles. (Id.) Finally, theourt found that Petitioner cannot
demonstrate prejudice from wearing restraingsdose Petitioner made it clear that he wanted
to wear shackles in froaf the jury. (Id. at 58.)

Because shackling a defendant during aigidnherently prejudicial,” Holbrook v.

Flynn, 475 U.S. 560, 568 (1986), the Supreme Cowhletd that “the Fifth and Fourteenth
Amendments prohibit the use of physical resteausible to the juryabsent a trial court
determination, in the exercise of dscretion, that thegre justified by a stataterest specific to

a particular trial.” _Deck wWlissouri, 544 U.S. 622, 635 (2005However, federal courts have

consistently held “that brief andadvertent exposure of [shacH#{]edlefendants to jurors is not
inherently prejudicial; the defelant must bear the burdenaffirmatively demonstrating

prejudice.” _See, e.q., United States wbiRson, 645 F.2d 616, 617 (8th Cir. 1981) (“far less

danger of prejudice arises in a situation wheeperor’s viewing of a defendant in custody is

fleeting and outside the courtroom.”);ién v. McCarthy, 770 F.2d 1482, 1485-86 (9th Cir.
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1985) (concluding that a jury’s bfi@nadvertent observation ofdefendant in shackles was not
sufficient to justify reversal in the absenceaafaffirmative showig of actual prejudice).

This Court agrees with the state court fRetitioner failed to affirmatively demonstrate
prejudice from the brief, inadvert exposure to the jury. Itis unclear whether any of the jurors
actually saw Petitioner in shackles. In didahi, Petitioner’s alleg#ons of prejudice are
disingenuous in light of his request to deputidssep the shackles on. The motion court applied
the correct standard to this issue, and itsgsilen was not contrarp or an unreasonable
application of clearly establishéederal law. As a result, Petitier is not entitled to relief on
ground two of the Petition.

3. Ground Three

In his third and final ground faelief, Petitioner contendsdhhe received ineffective
assistance of counsel when trial counsel faileddwe to quash the venipanel after learning
Petitioner had been in the presence and ssethe venire panel iwisible restraints and
shackles.

Petitioner raised this claimm his post-conviction motiorand in his appeal from the
denial of post-conviction relief. The BBouri Court of Appeals held as follows:

We find no clear error in the motion ctardenial of this claim. To begin,

[Petitioner] failed to meet his burden of demstrating that any members of the venire

panel actually observed him in shackleState v. Merrick, 257 S.W.3d 676, 680 (Mo.

App. S.D. 2008)see also Davidson v. Sate, 308 S.W.3d 311, 317 (Mo. App. E.D.

2010) (noting constitutional protections foriminal defendants do not apply if the

shackles were not visible to the jury). WHiRetitioner] and [defense counsel’s intern]

testified to that effect, th@otion court found [Petitioner]testimony to be not credible

and found [the intern]’s testimony to be alable. Defenseaunsel, in contrast,

whom the motion court credited as crediléstified that he could not say one way or
the other whether any person who actually served on the jury ever saw [Petitioner]
shackled. We defer to the motion courtgsrior opportunity to judge the credibility

of the witnesses.Bradley v. Sate, 292 S.W.3d 561, 566 (Mo. App. E.D. 2009).

Furthermore, to the extent that any vemieeson observed [Pettier] in shackles, any

exposure was inadverteand short-lived. See Sate v. Showden, 285 S.W.3d 810, 815
(Mo. App. S.D. 2009) (noting that a brighadvertent exposuref the jury to a
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handcuffed defendant while the defendartiesng escorted from one place to another

does not deprive the defendant of a fairlkriaLastly, [Petitioner]’'s complaint about

counsel rings hollow when [Patiher] himself wanted to reain in shackles. Counsel

is not ineffective simply because aecedes to his client’s wishes.

(Respt’'s Ex. J at 3-4.)

The decision of the state court was nomtcary to or an unreasonable application of
clearly established federal law. As previoudigcussed, Petitioner failed to show that any of
the members of the jury actually saw him in shagkl@ o the extent jure did see Petitioner in
shackles, the exposure was brief. Defense cotasehformed the jury panel during voir dire
that Petitioner would be wearing his jail clothasd questioned them to ensure they would not
make a negative inference as a result.

In addition, Petitioner himself asked to remarshackles. Defense counsel testified at
the evidentiary hearing that he did not moveuash the venire panel, because it had been
Petitioner’s “idea to be in the abkles in front of the jury.” (Bspt's Ex. F at 54.) Petitioner’s
claim that counsel was ineffective when Petitioner’'s own request was carried out lacks merit. As

a result, ground three will be denied.

VI. Certificate of Appealability

To grant a certificate of appealability, a federal habeas court must find a substantial
showing of the denial of a federal constitutional right. See 28 U§2253(c)(2);_Hunter v.
Bowersox, 172 F.3d 1016, 1020 (8th Cir. 1999). A substantial showing is established if the issues
are debatable among reasonable jurists, a courtl cesblve the issues difemntly, or the issues
deserve further proceedings. See Cox v. Nat8,F.3d 565, 569 (8th Cir. 1997). In this case,
Petitioner has failed to make a substantial shgwaf the denial of a constitutional right. The

undersigned is not persuaded tthegt issues raised in his Riein are debatable among reasonable
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jurists, that a court could resolve the issuliféerently, or that the issues deserve further
proceedings.

Accordingly, no Certificate of Appealability shall be issued.

ORDER
IT ISHEREBY ORDERED, ADJUDGED and DECREED that the instant Petition for
a Writ of Habeas Corpus under 28 U.§@254 bedenied and bedismissed with prejudice by
separate judgment entered this date.
IT ISFURTHER ORDERED, ADJUDGED AND DECREED that Petitioner be
denied a Certificate of Appealability if Petitiorsseks to appeal thisdgment of Dismissal.
(U G2 - SLeowe
ABBIE CRITES-LEONI
UNITEDSTATESMAGISTRATE JUDGE

Dated this 18 day of March, 2015.
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