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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

SAMUEL TAYLOR, )
Petitioner, ) )
g No. 4:11-CV-2250 NAB
IAN WALLACE,* ;
Respondent, ) )

MEMORANDUM AND ORDER

This matter is before the Court détetitioner’'s petition fo writ of habeas
corpus pursuant to 28 U.S.C. § 2Z54After reviewing the case, the Court has
determined that Petitioner is not entitledrétief. As a resultthe petition will be
dismissed.

Background

Petitioner was charged witine count of forcible rapia the first degree, in

violation of Mo. Rev. Stat. 8§ 566.03fr knowingly havingsexual intercourse

with D.M.A. (“Victim”) by the use of forcitke compulsion and, ithe course of the

1 At the time Petitioner this action, PgnMilburn was the Warden of Southeast
Correctional Center, where Petitioner igancerated. lan Wallace is the current
Warden of the facility and will be substied as the proper party Respondent. See
Rule 2(a) of the Rules Governing Section 2254 Cases.

2 The parties consented to the jurisdictiminthe undersigned magistrate judge to
resolve this proceeding. See 28 U.S.C. § 636.
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offense, inflicting serious physl injury to Victim. Resp’t Ex. B at 8, 11. A jury
found Petitioner guilty of the charged affe, and the court sentenced Petitioner to
twenty-five years’ imprisonmén Id. at 1, 52, 57-59.

On direct appeal, Petitioner raised twonsi (1) that the trial court erred in
overruling his motion for judgment of quittal because thereas insufficient
evidence showing that Petitioner was the mvao attacked Victim and (2) the trial
court erred in overruling his motion fgudgment of acquittal because there was
insufficient evidence showing that Pediter had sexual intesarse with Victim,
for the evidence created serious doubt #mt penetration occurred. Resp’t Ex. E
at 3.

The Missouri Court of Appeals for the Eastern District affirmed the
conviction and sentence, finding the evidersufficient to support the conviction.
Id. at 4-6. In its decision, the apia¢e court found th facts as follows:

When she was walking home fronparty on the evening of March

11, 2004, Victim was approachég a young, black man, who asked

Victim to buy some drugs. Whevictim said “No,” the man hit her

on the head, causing Victim to losensciousness and fall. When

Victim regained consciousness, tman was lying ondp of her, and

she could feel his erect penis touching her waist and the area around

her vagina. The man said somethregarding taking off Victim’'s

underwear. Victim stated that shielt him at the point of getting

ready to enter” her and thée knocked her out a second time.

When Victim regained conscioosss, it was still dark, and she

noticed that the underwear shellmeen wearing was gone, along with

her shoes, purse and keys. Viciwalked home and called the police,

who came and took Victim to the hospital.
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At the hospital, the treating nursedaphysician found that Victim had

suffered multiple injuries to her face, neck, both knees, and her ankle.

The treating physician also found vaginal tears on Victim consistent

with recent trauma, as they were sticht would heal within a week.

They physician found no semen orciin’s vagina or anywhere else

on her body. The physician did n@rceive Victim to be under the

influence of any drugs, and so did not administer any drug tests on

Victim.

Victim’s dress had several semen stains on the back skirt area. DNA

tests confirmed the semen canieom [Petitioner].  Victim’'s

underwear, shoes, and keys werenfbon the side o building near

where the assault had taken jglac Victim's purse was never

recovered.
Resp’t Ex. E at 2-3.

Petitioner argued in his first point cappeal that he should have been
acquitted because of inconsistencies iativit's testimony. The Missouri Court of
Appeals noted that there were discrepasan Victim's testimony immediately
after the attack and at trial. The cofound, however, that the inconsistencies
were not too great and that such indst@ncies were a mattdor the jury to
resolve. Petitioner argued in his second pomiappeal that he should have been
acquitted because Victim picked anathgerson out of a police lineup as the
attacker and because there was no eawid that penetration occurred. The
appellate court again noted that it wae flry’s province to weigh witness’

testimony and that Victim’s testimony,oalg with the evidence of vaginal tears,

consistent with recent trauma, supportiee jury’s verdict._Id. at 4-6.



Petitioner filed a timely motion fopostconviction rief under Missouri
Supreme Court Rule 29.15. Resp’t Ex. FLatln an amended motion, Petitioner
argued that trial counsel was ineffective () failing to objectto the prosecutor’s
alleged improper re-direct questioning@étective Deborah Oliver, (2) failing to
object and to request a mistrial when [R&te Oliver stated that Petitioner had
told her he stopped using drugs at the en@004 but had gone to jail twice in
2005 because such testimony constitutedesnce of prior and uncharged crimes
and bad acts, and (3) failing to object anddquest the trial court to instruct the
jury to disregard the proseow's closing argument regand) the fact that Victim
had to be deposed questioned, and “undergo vigorouskmitg’ in the courtroom,
which improperly appealed to the jurors’ passions and prejudices. Resp’'t Ex. F at
21-24. The motion court denied relief after holding an evidentiary hearing. Id. at
53-62.

Petitioner raised the same three claioisineffectiveness of counsel on
appeal from the denial of his postconwctrelief motion. The Missouri Court of
Appeals affirmed. The state appellataud applied the ineffective assistance of

counsel standard set forth in Striaktev. Washington, 466 U.S. 668, 687 (1984),

and agreed with the motion court thattiffener had failed tashow either that
counsel's performance was unreasonable or that Petitioner was prejudiced. As to

each of Petitioner’s points,ahappellate court found theéte decision not to object



was reasonable trial strategy and thatlight of the overwhelming evidence of
Petitioner’s guilt, Petitioner could not demorasér prejudice. Resp’t Ex. | at 4-10.
Petitioner filed the instant petitionrfaevrit of habeas corpus on December
20, 2011, which is the date he placed itha prison’s institutional mail system.
Groundsfor Relief

1. The trial court erred in overruling his motion for judgment of
acquittal because there was insufficient evidence to demonstrate that he
was the person who attacked Victim.

2. The trial court erred in oxiling his motion for judgment of
acquittal because there was inguéint evidence showing that
Petitioner had sexual interarse with Victim as the evidence created
serious doubt that any penetration occurred.

3. Trial counsel was ineffage for failing to object to the
prosecutor’'s alleged improper raatt questioning of Detective
Deborah Oliver.

4. Trial counsel was ineffectiver failing to object and to request
a mistrial when Detective Oliveraged that Petitioner had told her he
stopped using drugs at the end oD2ut had gone to jail twice in
2005 because such testimony ddoted evidence of prior and
uncharged crimes and bad acts.

5. Trial counsel was ineffectivfer failing to object and to request
the trial court to instruct the jurp disregard the psecutor’s closing
argument regarding the fact that \fiathad to be deposed questioned,
and “undergo vigorous nitpicking” ithe courtroom, which improperly
appealed to the jurors’ passions and prejudices.
Standard
“In the habeas setting, a federaluc is bound by the AEDPA to exercise

only limited and deferential véeew of underlying state court decisions.” Lombholt
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v. lowa, 327 F.3d 748, 751 (8th Cir. 2003). Under this stahdafederal court
may not grant relief to a state prisonerassl the state court’s adjudication of a
claim “resulted in a decision that waentrary to, or involved an unreasonable
application of, clearly established Fealelaw, as determined by the Supreme
Court of the United States,” or “was bdsan an unreasonable determination of the
facts in light of the evidence preseniaedhe State court proceeding.” 28 U.S.C.
§ 2254(d).

A state court decision is contratyg clearly established Supreme Court
precedent if “the state court arrives at@clusion opposite to that reached by
[the] Court on a question of law or . .edldes a case differently than [the] Court

has on a set of materially indistinguiblafacts.” Williams v. Taylor, 529 U.S.

362, 413 (2000). A stateoart decision is an unreasonable application of clearly
established federal law it “correctly identifies thegoverning legal rule but
applies it unreasonably to the facts of a paldicprisoner’s caseé.Id. at 407-08.
Finally, a state court decision involves amreasonable determination of the facts
in light of the evidence prested in the state court proceedings only if it is shown
that the state court’s presptively correct factual findings do not enjoy support in

the record. 28 U.S.C. 82254(e)(1); RyanClarke, 387 F.3d 785, 790 (8th Cir.

2004).

Discussion



1. GroundOne

In ground one of the petition, Petitier argues that tliacourt erred in
overruling his motion for judgment of @uittal because thereras insufficient
evidence to demonstrate that he wass person who attacked Victim. Petitioner
argues that in light of inconsistenci@s Victim's out-of-court statements, her
initial identification of another man in the éop as her assailant, the possibility of
a previous consensual sexual relationshifh Petitioner, and the imperfection of
DNA analysis, the “statesif3 evidence was simply too stark for any rational trier
of fact to believe that Petitioner wasthssailant beyond a reasonable doubt . . .”
Pet. Supp. at 6. Petitioner argues thatNhssouri Court of Appeals’ decision was

contrary to the precedent establishedlagkson v. Virginiag43 U.S. 307 (1979),

in that the appellate court “merely reditall of the facts comultively [sic] without
analyzing whether each oryaof those facts establishat essential elements [sic]
of the count of conviction beyoradreasonable doubt.” Id. at 3.

Respondent argues that Petitioner agpli@ckson incorrectly because, under
Jackson, it is the responsibility of thery, not the court, to determine what
conclusions to draw from the evidencetaal. Respondent maintains that the
appellate court applied thercect standard and that its decision was reasonable.

In reviewing a claim of insufficiencgf the evidence, “the relevant question

is whether, after viewing the evidenda the light most favorable to the



prosecutionany rational trier of fact could have found the essential elements of the
crime beyond a reasonable doubt.”acklson, 443 U.S. at 319 (emphasis in
original). In applying this standard, teeope of review is extremely limited. The
Court must presume that thier of fact resolved aktonflicting inferences in the
record in favor of the state, and the Caouttst defer to that resolution. Whitehead
v. Dormire, 340 F.3d 532, 536 (8th Cir. 2003).

In its opinion affirming the trial court, the Missouri Court of Appeals stated
the following:

There was sufficient evidence this case from which a reasonable
juror could find that [Petitioner] véathe man that attacked Victim, to
wit: Victim testified that the dresshe wore to the party the night of
the attack was clean. After thétaek, Victim’'s dress had several
semen stains on the baskirt area. DNA tests confirmed the semen
came from [Petitioner].

[Petitioner] points out that the nuraad physician who treated Victim
at the hospital after the attack bothtiiged that Victim told them that
semen could possibly be presem her dressral underwear from a
prior voluntary sexual encounter.

Contradictions within a witness’sg@mony do not inherently make the
evidence insubstantial. State Momlin, 864 S.W.2d 364, 366 (Mo.
App. E.D.1993). The testimony afsingle witness is sufficient to
support a conviction even if ¢h testimony of the witness is
inconsistent. _Id. Inconsistencigsa victim’s story related to non-
essential details do not steoy the submissibility of the case. Id. For
evidence to be disregarded under the destructive contradictions rule
the inconsistencies and contrddios must be “so diametrically
opposed to one another as to pudel reliance thereon and rob the
testimony of all probi@ve force.” 1d.




On the night Victim was examineat the hospital, after being twice
beaten unconscious and raped, teeollection as to whether or not
her dress was clean when she gubn that evening is not so
diametrically opposed to her latestenony that it was in fact clean,
SO as to preclude reliance tBen and rob her testimony of all
probative force. To suggest othese would be unduly harsh and
callous. In any event, the incastencies in Victim’'s testimony
regarding the condition dfer dress the night stwore it to the party
were for the jury to resolve. Tdm, 864 S.W.2d at 366. This tenet
applies as well to [Petdner’s] complaints abouhe inconsistencies
in testimony between Victim ariter fellow partygoer Billie Jo Smith
(Smith) as to what time Victim lethe party and whether Smith told
Victim not to walk home alone @ot; and as to whether it had been a
year or a week and a half sindictim had hadsexual relations.
Furthermore, these were not‘gross inconsistencies and
contradictions” nor did they bear @an issue essential to the case.
Tomlin, 864 S.W.2d at 366.

[Petitioner] next argues that Vist picked another man out of a
photographic line-up as someone resembling her attacker.
[Petitioner] was not present in thiadiup. Officer Oliver testified that
the man picked by [Petitioner] lookedryesimilar to [Petitioner]. In

any event, this evidence does notaldate [Petitioner]’s conviction,

but rather was for the jury toonsider and on appeal we do not
consider evidence or inferences comntr the jury’s verdict. [State

v. Salter, 250 S.W.3d 70310 (Mo. banc 2008).]

The Court of Appeals does not determine credibility of witnesses,
resolve conflicts in testimony, or weigh evidence, as these tasks are
quite properly left to the juryState v. Butler, 24 S.W.3d 21, 27 (Mo.
App. W.D. 2000).

Resp't Ex. E at 4-5.
The Missouri Court of Appeals applighe correct standard under clearly
established law. This Court agrees thiad evidence before the trial court was

sufficient that ‘any rational trier of fact could hav®und the essential elements of



the crime beyond a reasonable doubtdck$on, 443 U.S. at 319 (emphasis in
original). And the appellateourt properly left credibty determinations of the
witness’s statements to the jury. Asesult, Petitioner is not entitled to relief on
ground one of the petition.

2. GroundTwo

In ground two of the piion, Petitioner argues th#tbe trial court erred in
overruling his motion for judgment of quittal because thereas insufficient
evidence showing that Petitioner had séxumercourse with Victim as the
evidence created serious doubat any penetration ocged. Petitioner, relying
on his state appellate brief, argues:

Most of the evidence indicates that there was no péioetrgVictim]

did not feel any penetration. All shelt was the tip of her attacker’s

erect penis around her stomach agimal areas. No semen was found

inside her vagina or otherwig her body. The only semen found

was on her dress. This evidencera would be insufficient to prove

penetration.
Resp't Ex. C at 23. Petitioner furthergaes that the evidence of vaginal tears
could have also shown that she engagedansensual sex. He points out that
during the rape examination Victim toll doctor and a nurse that she had had
sexual intercourse aboutveeek and a half prior téhe rape. And Petitioner

maintains that the presence of vagiredrs was consistent with such consensual

SexX.
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Respondent argues thatti@ener has merely esthbhed that the evidence
could permit conflicting interests. And Respondent states, correctly, that under
Jackson, it is up to the jury to weigh tidence and to decide how to resolve any
conflicts in testimony or the evidence.

In its opinion affirming the trial court, the Missouri Court of Appeals stated
the following:

To convict [Petitioner] of forcible e, the State had to prove that he
had sexual intercourse with Victim ltlye use of forcible compulsion.
[Mo. Rev. Stat. §] 566.030(1). “Seal intercourse” onsists of “any
penetration, however slight, ofalfemale sex organ by the male sex
organ, whether or not an emissi results.” [Mo. Rev. Stat.
§]566.010(4).

There was sufficient evahce presented in thease that [Petitioner]
had sexual intercourse with Viet  After [Petitioner] knocked
Victim out, she woke up with him lying on top of her, saying
something about removing her umgear. Victim could feel
[Petitioner’s] erect penis near herguaal area, “at the point of getting
ready to enter,” in her own word#t this point, [Petitioner] knocked
Victim unconscious again, and whehe woke up, her underwear was
completely removed from her body,dalater [Petitioner’s] semen was
found on the back of the skirt areher dress, where the top of her
legs would be. Victim had recewaginal tears, consistent witbcent
trauma, and she had not recently hsekual intercourse with anyone
else.

[Petitioner’s] argument that none bis semen was found in Victim’s
vagina is merely a contrary iménce that the jury was free to
disregard. It certainly does notowe there was no penetration. Proof
of ejaculation itself is not essenttal establish that a rape occurred.

Resp’'t Ex. E at 5-6 (citations omitted; emphasis in original).
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The Missouri Court of Appeals applidite correct standard, and its findings
are reasonable. The jury did not actaasonably in concluding that penetration
occurred based on Victim’s testimony ané firesence of vaginal tears consistent
with recent trauma. As a result, Petitiorsenot entitled to fégef on ground two of
the petition.

3. GroundThree

In ground three of the petition, fR®ner argues that trial counsel was
ineffective for failing to object to #h prosecutor's alleged improper re-direct
guestioning of Detective Deborah Gidiv where Oliver compared Petitioner’s
photograph to that of Harold Jacksonhasn the victim first identified as her
attacker, and opined that that the two men looked alike.

Respondent argues that Petitioner haedato demonstrate that counsel's
failure to object was not a reasonable tsishtegy or that he was prejudiced by the
failure. Counsel testified in the evidemyighearing before the motion court that
Detective Oliver’'s testimony was consistevith the defense theory at trial, which
was to argue that Victim had consenssekual intercourse in return for drugs a
week before the attack and that anothes@e such as Harold Jackson, attacked
Victim. Respondent further argues thiat,light of the overwhelming evidence
against Petitioner, he cannot demonstra# the outcome of the trial would have

been different but for counsel’s failure to object.
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To prevail on a claim of ineffectivassistance of counsel, a defendant must

show that counsel’s performance was botficaet and prejudicial._Strickland v.

Washington, 466 U.S. 668, 687-88 (1984) In this context, however,
demonstrating deficient and prejudiciancluct is not enough. To prevail on an
ineffective assistance of counséhim in a 8 2254 case, a Petitioner

must do more than show that hewld have satisfied Strickland’s test
if his claim were being analyzad the first instance, because under
8 2254(d)(1), it is not enough to conue a federal habeas court that,
in its independent judgment, eh state-court decision applied
Strickland incorrectly. Rather, hmust show that the [state court]
applied _Strickland to the facts of his case in an objectively
unreasonable manner.

Bell v. Cone, 535 U.$85, 698-99 (2002).
In its opinion affirming the motiorcourt, the Missouri Court of Appeals
stated the following:

At the evidentiary hearing on [Petitier's] PCR Motion, Counsel and
an attorney who had assisted Counsel at trial (Assistant Counsel)
testified. Both Counsel and Assiat Counsel testified that Counsel
did not object to the prosecutor’s line of questioning [regarding the
physical similarity between Petition@and Harold Jackson] because
such questioning was not harmfulttee defense theory at trial, which
was that [Petitioner] and ¥iim had engaged in consensual oral sex in
exchange for drugs. Counseestified that the prosecutor’s
guestioning and Detective Olivertestimony “seemed to support or
theory of the case,” which wasathVictim “was raped by somebody
else,” possibly Jackson, after ¢im had “a onsensual sexual
relationship with [Petitioner.]” Counsel also explained that the
circumstances surrounding the crime,, Victim had been walking
alone late at night in an ar&aown for drug trafficking, along with
the Victim’'s physical appearancee., thin, haggard, and no teeth,
might cause a reasonable jury lielieve that Victim was involved
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with illegal drug use and traded orisdx for drugs. Counsel adopted

this theory because DN analysis had revealed that [Petitioner’s]

semen was present on Victim's gse and Counsel did not believe

[Petitioner] could disputéhat scientific evidence. In its judgment, the

motion court found that, given theidegnce and the defense theory at

trial, Counsel was not ineffage for failing to object to the

prosecutor’'s line of questioningnd the failure to object did not

prejudice [Petitioner]. We agree.
Resp’'t Ex. | at 5-6.

The Missouri Court of Appeals’ applitan of Strickland to the facts of the
case was not objectively unreasonable. Counsel articulated a trial strategy that did
not require an objection to Detective @rs testimony. And in light of the
overwhelming evidence against Petitionrethe DNA evidencethe presence of
vaginal tears consistent with recardauma, and Victim’s testimony — Petitioner
has failed to demonstrate that the outcomtheftrial would have been different if
counsel had made the objection. As sule Petitioner is rnoentitled to relief on

ground three of the petition.

4. GroundFour

In ground four of the petition, B&oner argues that trial counsel was
ineffective for failing to object and to gaest a mistrial when Detective Oliver
stated that Petitioner had told her he pabusing drugs ateéhend of 2004 but had
gone to jail twice in 2005 because suddtiteony constituted evidence of prior and

uncharged crimes and bad acts.
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Respondent argues that counsel’s failtraobject was consistent with the
defense theory at trial and that, in ligtitthe evidence at trigPetitioner has failed
to demonstrate Strickland prejudice.

In affirming, the Missouri Court of Appeals stated:

Prior to trial, the State filed a motion limine to exclude evidence of
self-serving statements [Petitioner] had made to police in which
[Petitioner] speculated about theason his semen had been found on
Victim's dress on the ground thdhe statements were hearsay.
[Petitioner] had admitted to Detee Oliver that he occasionally
traded drugs for sex but had claimed that he did not recognize Victim
as a person with whom he had made such a trade. Counsel opposed
the State’s motiom limine on the ground thaglthough [Petitioner]'s
statements were hearsay, the statements bore sufficient indicia of
reliability while supporting his clainthat he did not rape Victim.
After a hearing, the trialaurt denied the State’s motiomlimine and

ruled that all of [Petitioner]'s staments to police regarding his drug
use would be allowed into evidence. The trial court specifically stated
that it would not allow Counsel to “pick and choose” which of
[Petitioner]'s statements regarding his drug use would come into
evidence.

During opening statements, Counsédltthe jury that [Petitioner] was

a cocaine user and a small-time ddegler in 2004 and prior to 2004.
Counsel also asserted that Victim had performed oral sex on
[Petitioner] in return for drugsna that [Petitioner] “occasionally did
this, and he [did] not deny that.” Latdetective Oliver testified that
[Petitioner] had told her he custoriaitraded drugs for oral sex with
“hundreds of chicks” and that veas “on powder cocaine” in 2004
but that he had “stopped doing eytbing, meaning drugs, at the end
of 2004.” Detective Oliver also tefsed that [Petitioner] had told her
he “went to jail twice in 2004.” Counsel did not object to Detective
Oliver’s testimony.

At the hearing on [Petitioner]'s PCR Motion, Counsel testified that
she did not object to Detective Gdivs testimony about [Petitioner]'s
drug use and jail time becausetbé trial court’s pre-trial ruling on
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the State’s motiomn limine, which was an all-or-nothing proposition.
Counsel also testified that, in her opinion, [Petitioner]’s statements to
Detective Oliver buttressed the de$e theory that [Petitioner] did not
rape Victim but traded drugs forarsex. In its judgment, the motion
court found that Counsel had the difficult task of offering a reasonable
explanation for the presence of [Petitioner]'s semen on Victim’s dress
while at the same time maintaigirthat he had not had intercourse
with Victim. The motion court fuhter found the defense theory of a
consensual oral-sex-for-drugs enater “was the most plausible
explanation that existed,” anthe explanation was supported by
[Petitioner]'s own statements to pmd regarding his past experience
with drugs; thus, Counsel’s failur® object to Detective Oliver's
testimony constituted soundd strategy. We agree.

Under the circumstances, Counsetl valid reasons for not objecting
to Detective Oliver's testimonyUndeniably, Detective Oliver's
testimony about [Petitioner]'s commergupported the defense theory
at trial. Furthermore, even i€Counsel had objected to Detective
Oliver’'s statements concerning fRiener] going to jail twice in 2004,
the objection would not have beennt@ious because the trial court
had informed Counsel that itomld not pick and choose between
[Petitioner]'s statements; if [Petitiorjes statements about trading oral
sex for drugs were admitted intoiéence, [Petitioner]'s statements
regarding his drug use and about gpia jail also would be admitted.
Point denied.

Resp’'t Ex. | at 8-9.

The decision of the Missouri Court of Appeals was not unreasonable. Trial
counsel had the unenviable task oplaning the presence of Petitioner's DNA on
Victim’s dress, and the theory of exaiging drugs for oral sex was a reasonable
strategy to adopt in such circumstancéoreover, an objection would have been
overruled because of the ctardecision in the motiomn limine hearing. And

Petitioner failed to demonstrate that tbetcome of the trial would have been
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different but for the failure to make abjection. As a rest Petitioner is not
entitled to relief on ground four of the petition.

5. GroundFive

In ground five of the petition, BBoner argues that trial counsel was
ineffective for failing to object and to requdbe trial court to instruct the jury to
disregard the prosecutor’s closing argumegfarding the fact that Victim had to
be deposed questioned, dnddergo vigorous nitpicking” in the courtroom, which
improperly appealed to the jurors’ passions and prejudices.

Respondent argues that the Missouou@ of Appeals’ decision was not
unreasonable. Counsel testified tha¢ shd not object because such objections
during closing arguments are usually overduand that she did not want to draw
attention to negative facts. Respondeguas that this constitutes reasonable trial
strategy, and moreover, that Petitiofeled to demonstrate prejudice.

Remarking on counsel’s strategye tMissouri Court of Appeals stated:

Here, the record reveatbat Counsel’s decision not to object to the

prosecutor’s rebuttal closing arguniemas reasonable trial strategy.

Although Counsel believed the gsecutor's statements were

inaccurate and mischaracterized her treatment of Victim, based upon

her years of experience and practifore the trial court, Counsel

also believed that an objection tlwe prosecutor’'s statements would

have been summarily overruled anduld have harmed [Petitioner’s]

case by drawing attention to negatifacts. Consequently, Counsel

will not be found ineffective for pursug this reasonable trial strategy

as opposed to another, even ifeitjng to the prosecutor’s rebuttal
closing argument also would have been a reasonable strategy.
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Resp’'t Ex. | at 10.

This Court finds the @pellate court’'s decision tbe reasonable. Counsel
articulated a sound strategy for not olijsg to the statements. And counsel's
strategy was not objectively unreasonahile, light of the leeway given to

prosecutors during closing argumentSee e.g., Donnelly v. DeCristoforo, 416

U.S. 637, 642-43 (1974) (to deprive dedant of due process, prosecutor’s
comment in closing argument must hauey “itself so infected the trial with
unfairness as to make the resulting coterc a denial of due process.”). As a
result, Petitioner is not entitled tdie# on ground five of the petition.
Conclusion

For these reasons, Petitioner is rattitled to federalhabeas relief.
Furthermore, Petitioner has failed to maksulastantial showing of the denial of a
constitutional right, which requires a denstration “that jurists of reason would
find it debatable whether the petition statesvalid claim of the denial of a

constitutional right.” _Khaimov v. @st, 297 F.3d 783, 785 (8th Cir. 2002)

(quotation omitted). Thus, the Court will nesue a Certificate of Appealability.
28 U.S.C. § 2253(c).

Accordingly,

IT ISHEREBY ORDERED that Petitioner’'s petitio for writ of habeas

corpus pursuant to 28 U.S.C. § 225DISM I SSED.
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IT IS FURTHER ORDERED that no certificate of appealability shall
issue.
A separate Judgment shall accamy this Memorandum and Order.

Dated this 10th day of July, 2013.

/s/ Nannette A. Baker
NANNETTEA. BAKER
UNITED STATESMAGISTRATE JUDGE
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