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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

JUANITA TANSIL, as assignee, )
Plaintiff, CaséNo0.4:12CV 26 DDN
V.

ALLSTATE INDEMNITY COMPANY,

Defendant.

N O —

MEMORANDUM AND ORDER

This action is before the court on motiafsdefendant Allstate Indemnity Company for

summary judgment against plaintiff Juanita Tansilstrike, and to deem material facts admitted
(Docs. 53, 56, 65) and the motion of plaintiffadita Tansil to strike defendant's summary
judgment reply and response to plaintiff's stat@mof material facts (Doc. 75). The parties
have consented to the exercise of plenaryaitthby the undersigned lted States Magistrate

Judge pursuant to 28 U.S.C. § 636(c). (Doc. 20.) The court heard oral argument on December
10, 2013.

|. BACKGROUND

On November 15, 2011, plaintiff Juanita Taraslassignee commenced this action in the

Circuit Court of St. Louis Countgigainst defendant Allstate Indaity Company. (Doc. 2.) On
January 5, 2012, defendant removed the actidhisacourt under 28 U.S.C. § 1441(b), invoking
diversity of citizenship jurisdicon under 28 U.S.C. § 1332. (Doc. 1.) In her complaint, plaintiff
alleges breach of insurance contract regardlegfailure to pay a claim for stolen goods and
vexatious refusal to pdy. (Doc. 2.) Plaintiff requests aml damages, statutory damages,

interest, and attorney fees. (Id.)

! The complaint originally contained two other breach of insurance contract claims that alleged
that defendant failed to pay insurance clairakating to waterline breaks that occurred on
January 16, 2007, and December 31, 2008. (Raat 1Y 7-11.) On December 13, 2012, the
court sustained plaintiff's motion to dismiss teedaims. (Doc. 27.) However, these claims
remain relevant for resolution of the pendingtimas as part of defelant’s counterclaim.
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On February 6, 2012, defendant filed a coraiéém for declaratory judgment. (Doc.
12.) Defendant alleges that piaff or her assignors submitted three claims: (1) water damage as
a result of a collapsed cast iron drain in thenidation on January 16, 20q2) water damage as
a result of rainwater that pooled in the outdstirwell and ran through the basement door on
December 30, 2008; and (3) theft of personal @rypon March 3, 2009._(ld.) Defendant seeks
a declaratory judgment that it satisfied its caatual obligations on theghree claims. _(Id.)

[I.MOTIONTO STRIKE
On June 28, 2013, plaintiff, acting pro “séled several documents with the court,

including a letter to the court, rules from thessouri Department of Burance, four articles
regarding unsavory insurance practices, inforomategarding four of plaintiff's deceased family
members, and correspondence between gfaiatid counsel for defendant regarding the
settlement of this case. (Docs. 40-51.) Defahd@oved to strike these documents because they
are not pleadings or memoranda and aonbearsay statements. (Docs. 56, 57.)

Fed. R. Civ. P. 12(f) states that “[tlheuwrt may strike from a pleading an insufficient
defense or any redundant, immaaérimpertinent, or scandalousatter.” A court possesses
liberal discretion when ruling omotions to strike under Rul@2(f). BJC Health Sys. v.
Columbia Cas. Co., 478 F.3d 908, 917 (8th Q07). Generally, a motion to strike is
disfavored because it is considered an “exérameasure” and thus is infrequently granted.
Stanbury Law Firm v. IRS, 221 F.3d 1059, 1063 (8th 2000). Further, “a party must make a
showing of prejudice before a court will grantmtion to strike.” _Factory Mut. Ins. Co. v.
Nebraska Beef, Inc., 2009 WL 2886315, *2 (D. N&bB09). “The prejuide requirement is
satisfied if striking the [matter] would, foexample, prevent a party from engaging in

burdensome discovery, or otherwesgending time and resourcesgdting irrelevant issues that
will not affect the case’s outcome.” Fluicdb@rol Products, Inc. v. Aeromotive, Inc., 2010 WL
427765, *2 (E.D. Mo. 2010).

Although the court allowed plaifitto file these documentsiti the court, the court does

not construe them as pleadingsthis case. These documerdkhough filed, willnot result in

2 An attorney represented plaintiff at thevonencement of this action, but the court sustained
his motion to withdraw on April 2, 2013. (Do83.) On October 15, 2013, another attorney
entered on plaintiff's behalf angmains plaintiff's counsel as tfie issuance ahis opinion.
(Doc. 61.)
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additional discovery or other litigation effort®dditionally, merely by allowing plaintiff to file
these documents, the court does not admit theavidence. Rather, in the event that they are
offered as evidence, the court will determine rtlagimissibility pursuant to the Federal Rules of
Evidence.

Accordingly, defendant’s motion to strike is denied.

[11.MOTION TO DEEM MATERIAL FACTSADMITTED
On October 21, 2013, defendant moved tendematerial facts admitted under Fed. R.

Civ. P. 56(e) and Local Rule 7-4.01(E), arguingtthlaintiff failed tocontrovert defendant’s
statement of material facts within the time kgtthe second amended scheduling order. (Doc.
65.) Defendant also details the delays in tlasise caused, in part, by piaif's efforts to obtain
counsel. (Doc. 66.)

On April 2, 2013, plaintiff failed to appeat the hearing for the motion to withdraw.
(Doc. 34.) However, she appeared before the edait hearings thereafter. (Docs. 35, 37.) On
October 15, 2013, plaintiff requestkve to file a response tiefendant’s motion for summary
judgment out of time, acknowledging that hermpsse was due five dagarlier but explained
that she had only recently retained counsel. (Doc. 62.) The court found that plaintiff's
circumstances constituted good cause as requineér Fed. R. Civ. P. 16(a)(4) and issued a
third amended scheduling order, which requiptgintiff to file a response by November 14,
2013. (Doc. 63.) Plaintiff complied withis deadline. (Docs. 67, 68.)

Although the Federal Rules of Civil Procedupply with equal force tgro se litigants,
see Carman v. Treat, 7 F.3d 1379, 1381 (8thX®i©3), plaintiff's conduct does not warrant the
extreme measure of deeming makfacts admitted. Thereforthe court declines to deem the

material facts admitted without considerationpdintiff's response. Awordingly, defendant’s

motion to deem material facts admitted is denied.

V. MOTION FOR SUMMARY JUDGMENT

Defendant moves for summarudgment, arguing that isatisfied its contractual

obligations under the insuranpelicy. Specifical, regarding the Jaamny 16, 2007 insurance
claim, defendant argues that it paid the fullbamt assessed under the apgal process set forth
by the policy. Regarding theddember 30, 2008 insurance claidefendant argues that the
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policy excludes the claim through the flood andidlrexclusionary provisions. Regarding the
March 3, 2009 insurance claim, defendant arghes plaintiff failed to comply with policy
provisions and caused it prejudice, barring pl#ifitorn recovering undethe insurance policy.
(Doc. 54.)

Plaintiff responds that defenatamproperly filed several éxbits supporting defendant’s
motion for summary judgment. Plaintiff further responds that defendastnot entitled to
deduct previously paid amounts from the apgabaward, that the Jaamy 16, 2007 loss caused
the December 30, 2008 loss, and that the policy provisions did not exclude the December 30,
2008 loss because rainwater caused it. Additionally, plaintiff responds that she complied with
the policy provisions and that defendant showedorejudice caused by any failure to comply.
(Doc. 67.)

Defendant replies that the insureds accetitedhppraisal award check in full satisfaction
of the January 16, 2007 loss claim and thatnpifaimisconstrues the doctrine of setoff under
Missouri law. Defendant also replies that, doghe election of the insureds under Mo. Reuv.
Stat. § 379.150, Missouri's partial Idasv, to receive a onetary sum rather &m repairs, it had
no duty to repair the January 16, 2007 loss ardl i liability for thefailure to repair
Additionally, regarding the Mahc 2009 loss, defendant argues that it notified plaintiff of the
duty to file a police reportral that the inability to investigate the claim prejudiced (Poc. 73.)

V. EVIDENTIARY OBJECTIONS

Plaintiff raises several ewdtiary objections to the docemts submitted in support of

defendant’s statement of materfatts. Plaintiff first arguethat the insurance policy document

3 Mo. Rev. Stat. § 379.150 states:

Whenever there is a partial destruction or damage to property covered by
insurance, it shall be the duty of the ga&ftriting the policies to pay the assured a
sum of money equal to the damage donghéoproperty, or repair the same to the
extent of such damage, not exceeding dheunt written inthe policy, so that

said property shall be in as good condition as before the fire, at the option of the
insured.

* Although the insureds Hanot assigned plaintiff, their dglter, their insurance claim at the
time of the March 2009 loss, thecord reflects that plaitfitispoke regarding the loss on the
insureds’ behalf to dendant. (Doc. 52-15.)
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provided by defendant in support of its nootifor summary judgment was incomplete and
therefore violated Fed. R. Civ. P. 56(c)(1)(A)dathe best evidence rule. However, defendant
has thereafter filed a congpe copy of the insurae policy. (Doc. 73-1.)

Next, plaintiff argues that the elestic claim notes are inadmissible hearsagDocs.
52-8, 52-13, 52-15.) Defendant respls that the records fall undiae business record hearsay
exception. Business recordie admissible hearsay if:

(A) the record was made at or near the time by--or from information transmitted

by--someone with knowledge;

(B) the record was kept in the courst a regularly conducted activity of a
business, organization, occupationcalling, whether or not for profit;

(C) making the record was a régupractice of that activity;

(D) all these conditions arshown by the testimony of the custodian or another
qualified witness, or by a adrcation that complies wittRule 902(11) or (12) or
with a statute permittig certification; and

(E) neither the source of informati nor the method or circumstances of
preparation indicate a lack trustworthiness.

Fed. R. Evid. 803(6). The affidavit of Lisa Generally, submitted by defendant to establish the
authenticity and circumstancestbk records, idicates that the requiremis of Rule 806(6) are
satisfied. (Doc. 73-2.)

Next, plaintiff objects to defelant’s use of plaintiff's depd®n testimony that describes
the December 30, 2008 loss, arguing that plaintiff isquadified as an expert to testify about the
cause of the loss. Specifically, plaintiff testifithat water was “backed up” inside the drain and
an Allstate employee testified that plaintiff infleed defendant that water from the side of the
house pooled near an outside drain on the grouretl. R. Evid. 701 allows lay witnesses to
testify as to opinionas long the testimony is:

(a) rationally based on the witness’s perception;

> Defendant refers to Docs. 52-8, 52-13, and 52-1&exdronic claim diaries and offers them as
evidence in support of its motion for summawgdgment. Specifically, these are defendant's
records which document events related to pfismtinsurance claims, including conversations
with plaintiff or the insureds, investigationggress, and appraisal arrangements. (Docs. 52-8,
52-13, 52-15.)
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(b) helpful to clearly undstanding the witness’s ti@®ony or to determining a
fact in issue; and

(c) not based on scientific, technical, ather specialized knowledge within the
scope of Rule 702.

The court finds that plaintiff did not base rabrservational statements, regarding the flow of
water and an ineffective drain, on specialized Keoge. Further, plaintiff does not argue that
that the statements were not based on her pevoeptithat they are not helpful to determining
the cause of the loss. They are her efy®mss observations andre not excludable as
inadmissible opinions.

Plaintiff objects to defendant’s use offeledant’s Exhibit R (Doc. 58) in support of
statements of fact regardingetiamounts paid on the January 2@0m prior to the appraisal.
Plaintiff argues that the exhiliibes not support such statemeritsowever, the electronic claim
notes set forth the amounts of tagmyments. (Doc. 52-8 at 1Similarly, plaintiff also objects
because defendant cites Exhibit "S" in supporstatements regarding an offer of judgment.
Defendant did not submit a document marked ExI8bi It submitted the offer of judgment as
Exhibit R. Its denomination of the document&adibit S was a mere cleal error. (Doc. 58.)

Plaintiff's evidentiaryobjections are overruled.

VI. FACTUAL BACKGROUND
The record establishes that the followirgts are without genuine dispute. Defendant

Allstate is a corporation authiped to conduct insurance businegthin the state of Missouri.
(Doc. 12 at T 1; Doc. 22 at  1.) Alistatsused a homeowners policy to Robert and Vernetta
Hamilton, effective March 26, 2006, for their msince located at 1815 Cambridge, St. Louis,
Missouri. (Doc. 73-1.) The policy was domously renewed through March 26, 2009. (Doc.
52-2.) Plaintiff is the daughter of the insureds. (Doc. 52 at T 2; Doc. 68 at  2.) Robert
Hamilton died on March 4, 2011. (Doc. 52-6 at 2.) On November 5, 2011, Vernetta Hamilton
assigned her claims under the insurance policyamiff. (Doc. 52-4.) Vernetta Hamilton died
on December 17, 2011. (Doc. 52-6 at 2.)

The insurance policy provided dwellingopection and personal property protection

coverage but did not cover sudsses if they were caused by:



1. Flood, including, but not limited to sade water, waves, tidal water, or
overflow of any body of wategr spray from any of thes whether or not driven
by wind.

2. Water or any substance thatks up through sewers or drains.

* % %

4. Water or any other substance on or below the surface of the ground, regardless
of its source. This includes water amy other substance wh exerts pressure
on, or flows, seeps or leaks througty gart of the residence premises.

(Doc. 73-1 at 16, 20-21.)

The insurance policy required the insures satisfy conditions following a loss,
including protecting the properfyom further loss and making reasble repairs as necessary.
(Id. at 24.) The insurance pofi@also required reporting “any dft to the police as soon as
possible” and sending defendantdatailed list of the damagedestroyed, or stolen property,
showing the quantity, cost, actual cash gand the amount of loss claimed.” (1d.)

Further, the policy set forth an appraigabcess to value claims in the event of
disagreement:

7. Appraisal

If you and we fail to agree on the amountiags, either party may make written

demand for an appraisal. Upon such demand, each party must select a competent

and impartial appraiser and notify the atloé the appraiser’s identity within 20

days after the demand is received. Hppraisers will select a competent and

impartial umpire. If the appraisers ameable to agree upon an umpire within 15

days, you or we can ask a judge of a coureobrd in the statwhere the resident
premises is located to select an umpire.

The appraisers shall then determine @&meount of loss, stalg separately the
actual cash value and the amount of lossach item. If the appraisers submit a
written report of an agreement to youdato us the amount agreed upon shall be
the amount of loss. If thegannot agree, they will sulintheir differences to the
umpire. A written award agreed upbyg any two will determine the amount of
loss.

Each party will pay the appraiser it chessand equally bear expenses for the
umpire and all other umpire expenses.

(Id. at 27.)



January 2007 Claim

On May 10, 2007, plaintiff on behalf of the imeds notified defendamif a water loss in
the basement of the insureds’ residence began on January 26, 2007. (Doc. 52-8 at 7.)
Defendant’s investigation revealed that dlaggsed drain within the foundation of the home
caused the water loss._ (Id. at 6Defendant did not disputeowerage and paid the insureds
$47,862.81 for dwelling damage, $43,575.32 for living expenses, $16,568.26 for personal
property, and $5,000.00 for mold. (Id. at 1-2.) Howethee insureds disputed the amount of the
claim, and on March 10, 2008, the insureds demaadexppraisal under the policy. (Id. at5.)

In accordance with the appraisal methadf@eth in the policy, on September 8, 2009, the
insureds designated Jerry Kramer as their appraand defendant desajad Mike Boland. _(Id.
at 3.) The appraisers select@dan Maher as the umpire. ¢D. 52-10 at 1.) On April 5, 2011,
Brian Maher and Jerry Kramer agreed tha teplacement cost of the dwelling loss was
$114,061.86, a sum that covered damage to the panchthe cost of the living expenses was
$16,500.00. (Id.; Doc. 68-3 at 1.) On May 3, 201drry Kramer sent Mike Boland a list of
personal property that “Allstatelid not pay for” and apprsed the replacement cost at
$13,403.60. (Doc. 68-8.) On May 26, 2011, Mike Bdlaand Jerry Kramer agreed that the
replacement cost of the personal prop&ss was the $13,403.60. (Doc. 52-10 at 2.)

The preface to the apprdisavards is as follows:

TO THE PARTIES OF INTEREST

We, the undersigned pursuant to ogp@intment certify that we have truly,
conscientiously and impartially perforoheéhe duties assigned to us, and have
appraised, determined and do hereby agfraethe value of the damage for the
claim presented by the insured is as followss appraisers, we agree that we are
only responsible to determine the amoohtdamages and not the causation or
coverage for these damages.

The appraisal award is made without coasition of any of the provisions of the
referenced insurance policy which mighteat the insurer’'diability thereunder
and in compliance with theAGREEMENT FOR SUBMISSION TO
APPRAISERS AND UMPIRE.

(Doc. 52-10.)



Afterwards, plaintiff and Vernetta Hamiltosent the appraisal avels to defendant in
order to settle the claim. (Doc. 52-110n July 6, 2011, defendant sent a check for $66,199.05
to Vernetta and Robert Hamilt8n.(Doc. 52-12.) The checlead, “In payment for Dwelling,

For Sewer BackupLoss for Date of Loss 1/16/2007.” (ld.) The check was endorsed, “Robert
Hamilton” and received by plaintiff. _(Id.; @0 68-1 at 2.) On July 19, 2011, Jerry Kramer
indicated that defendant improperly deducteed #mounts previously paid from the personal

property and living expensep@aisal awards. (Doc. 68-3.)

December 2008 Claim
On January 27, 2009, Robert Hamilton repomeder infiltration in the basement that
occurred on December 30, 2008. (Doc. 52-13 at 3.)sthlied that rain came from the roof of

the residence, through the gutters, onto the extetiairway, and into the basement and that
interior pipes did not cause thater infiltration. (Id.) OrAugust 17, 2009, plaintiff on behalf

of the insureds repted that the water came from the exdestairway and into the basement due

to some incomplete repairgld. at 2.) On June 29, 2011, sheaateported thaa clogged drain

outside the basement door caused the water itifilira (Id. at 1.) Fulter, at an August 28,

2012 deposition, she reported that water came from a drain inside the basement and that it rained
on December 30, 2008. (Doc. 52-6 at 4-6.) IraHidavit dated November 13, 2013, she also
stated that the outside drain was clogged due to the failure to install a backsplash following the
repairs for the January 18007 loss. (Doc. 68-1 at 2.)

March 2009 Claim
On March 9, 2009, Robert Hamilton reporteal defendant thathere were broken

windows near his back porch and in a bedroomhencequested emergency services to repair his
home. (Doc. 52-15 at 5.) On March 13, 2009, pifiioh behalf of the insureds reported to
defendant the theft of severakms related to the March 9 ident. (Id. at 4.) Defendant
requested information regardinige stolen items. _(Id.) ORarch 16, 2009, plaintiff emailed
defendant a list of tendtns but without information regardimgake, model, or value. (Doc. 52-
16.)

® This amount of the check ($66,199.05) equhés difference betweetie amount previously
given to the insured for the dwelling loss ($4283) and the amount of the appraisal award for
the dwelling loss ($114,061.86).
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Vil. SUMMARY JUDGMENT STANDARD

Courts must grant summary judgment whes pleadings and evidence demonstrate that

no genuine issue of material fastists and that the moving party is entitled to judgment as a
matter of law. Fed. R. Civ. P. 56(a); Celofearp. v. Catrett, 477 U.S. 317, 322 (1986). A fact
is “material” if it could affect the ultimate disposition of the case, and a factual dispute is

“genuine” if there is substanti@vidence to support a reasonable jury verdicfavor of the
nonmoving party. Rademacher HBE Corp., 645 F.3d 1005, 1018th Cir. 2011). Stated
another way, the party defending the motion miustke a showing sufficient to establish the

existence of an element essentaihat party's caseand on which that partwill bear the burden

of proof at trial." _Catrett, 477 U.S. at 322. eTbourt must view the evidence in the light most

favorable to the nonmoving party and accord itlibeefit of all reasonablinferences._Scott v.
Harris, 550 U.S. 372, 379 (2007).

VIII. DISCUSSION

Defendant moves for summary judgment on the three claims submitted by the insured

and on plaintiff's claim regardg the March 2009 theft. “Thieurden of proof in a diversity
action is typically a matter of state lawAm. Eagle Ins. Cov. Thompson, 85 F.3d 327, 330

(8th Cir. 1996). An action for declaratory judgmeoes not typically altehe burden of proof.
Id. at 331-32. Under Missourivia “[e]ven though it is an insureghat brings a declaratory
judgment action, the insured has the burden o¥ipg that the underlying action is covered by
the insurance policy.” Shelter Mut. Ins. Co. v. Balle 203 S.W.3d 789, 792 (Mo. Ct. App.

2006). “The insurer bearselburden of establishing that an ewtbn to coverage applies.” Id.

“The burden of proof upon the question of compliance with the condition [is] ordinarily imposed
upon the insured.”_Nw. Mut. Ins. Co. v. Imimdence Mut. Ins. Co., 319 S.W.2d 898, 903 (Mo.
Ct. App. 1959).

A. January 2007 Claim

Regarding the January 16, 2007 claim, ded@mbdargues that it paid the full amount
assessed under the appraisal process set forth by the pBlaptiff responds that defendant
was not entitled to deduct the amounts paid orclden prior to the appraisal awards on April 5
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and May 26, 2011Defendant replies that the insureds ategphe appraisal award check in full
satisfaction of the January 16, 2007 loss claim thad plaintiff misconsues the doctrine of
setoff under Missouri law.

The insurance policy states that the amailetermined through the appraisal method is
the amount of the loss. (Doc. 73L27.) Because the languagetlod appraisals refers to the
claim rather than merely the unpaid portionstleé claim, the appraisalstate that the total
amount of the dwelling loss was $114,061.86, theltcost of the living expenses was
$16,500.00, and the total personal property loss was the $13,403.60. (Doc. 52-10.) These
amounts total $143,965.46. For these losses, defermhd to the insureds the sum of
$174,205.44. (Doc. 52-8 at 1-2.) Based on theseuats, defendant argues that it paid the
insureds more than required by the policy.

With respect to the dwelling loss, theidance is undisputed that the dwelling loss
appraisal accounted for the amount previouslyl iy defendant to the insureds. As stated
above, the language of the appraisals so indicgf@sc. 52-10.) Further, Jerry Kramer’s letter
to plaintiff's former counsel indicated that thppraisers accounted ftire previous payments.
(Doc. 68-3.) Additionally, he indicated thatetamount included the damage to the insureds’
porch. (1d.)

However, with respect to the personal propéoss and the living expenses, the evidence
is undisputed that Jerry Kramer, the appradersen by the insureds, submitted his appraisal
based on the unpaid portions of these losses.example, Jerry Kramer sent Mike Boland, the
appraiser chosen by defendantjsh of personal property th&Allstate did not pay for” and
suggested a replacement cost of $13,403.60, tltwu@mater appraised by Jerry Kramer and
Mike Boland as the amount of the personal property loss. (Doc. 52-10; Doc. 68-8.)
Additionally, Jerry Kramer’s letter to plaintiff's fmer counsel indicates that he did not intend
for defendant to deduct sums previously phid defendant for the living expenses and the
personal property loss appraisals. (Doc. 68-3.)

Fraud, misconduct, carelessnesgartiality on behih of one or more of the appraisers
constitute grounds to set aside an appraisalcaw&ee Equity Mut. Ins. Co. v. Campbell, 886
S.W.2d 221, 223 (Mo. Ct. App. 1994)t{eg St. Paul Fire& Marine Ins. ®. of St. Paul, Minn.

v. Tire Clearing House, 5B.2d 610, 613 (8th Cir. 1932Y,0ung v. Pennsylvania Fire Ins. Co.,
187 S.W. 856, 860 (Mo. 1916)). The record is fiicient to determinghe precise cause, but
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the record shows the disconnect between ralfiet’'s interpretation and Jerry Kramer's
understanding of thappraisal award.

Defendant also argues that the insuredseptance of the check constitutes satisfaction
of the January 2007 clainfAccord and satisfactiois a contract which museflect the essential
elements of the meeting of th@nds of the parties and the gigi and receiving of something of
value as consideration therefor, contemplatsdsomething less than the amount claimed by a
creditor.” Majestic Bldg. Meerial Corp. v. Gateway Plumim, Inc., 694 S.W.2d 762, 764 (Mo.

Ct. App. 1985). The check read, “In payment for Dwelling, For Sewer BackupLoss for Date of
Loss 1/16/2007.” (Doc. 52-12.) The terms oé ttheck indicate that defendant offered the
check solely to satisfy part of the January 2007 claim — the dwelling loss. The check was
endorsed, “Robert Hamilton,” and received bgiptiff. (Id.; Doc. 68-1 at 2.)

Therefore, the court cannot find that daefant satisfied its coractual obligations for

the personal property loss and living expensesg of the January 2007 claim. However, the
court finds that defendant satisfied its coctwal obligations regandg the dwelling loss.
Accordingly, with respect tthe January 2007 claim, defentlanmotion for summary judgment
is sustained regarding the dwelling loss portiorthef January 2007 claim but is denied in all

other respects of that claim.

B. December 2008 Claim
Regarding the December 30, 2008 insurance claim, defendant argues that the policy
excludes the claim through the floatid drain exclusionary provisis. Plaintiff responds that
the January 16, 2007 loss caused the December 30)@&3)%nd that the policy provisions did
not exclude December 30, 2009 loss because raineatsed it. Defendant replies that, due to
the election of the insureds receive a monetary sum rathegirtbrepairs, it hado duty to repair
the January 16, 2007 loss and had nailltg for the falure to repair.
The insurance policy provided dwellingopection and personal property protection
coverage but did not cover sudsses if they were caused by:

1. Flood, including, but not limited to sade water, waves, tidal water, or
overflow of any body of watenr spray from any of thes whether or not driven
by wind.

2. Water or any substance thathks up through sewers or drains.
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4. Water or any other substance on or below the surface of the ground, regardless

of its source. This includes water amy other substance wh exerts pressure

on, or flows, seeps or leaks througty gart of the residence premises.

(Doc. 73-1 at 16, 20-21.)

The evidence in the record relevantthe cause of the December 2008 loss consists
solely of the statements of Robert Hamilton andnpifi In sum, the statements indicate that on
a rainy day, (1) water pooled tside the basement door dueat@logged outsiddrain and ran
into the basement from underne#ik door; (2) the drain insidegbasement also emitted water;
and (3) the infiltration occurred due to the inquete repair of the January 2007 loss. As set
forth below, the court concludes that tpelicy does not cover the causes unequivocally
evidenced by the record.

Defendant argues that the flood excluslmars recovery assuming that water pooled
outside the basement door due to a cloggedideutdrain and ran into the basement from
underneath the door. Plaintiff argues that rabewaather than floodwater caused the damage
and that rainwater running down the side thé house cannot reasonably be considered
floodwater. The court need nioterpret the flood exclusion &ise fourth prowion excludes the
loss. The parties do not dispute that the vwates on the ground. Because the provision states,
“regardless of its source,” thadt that the source of the wateas rain does naemove the loss
from the scope of the exclasi. Moreover, the provision exssly contemplates water that
flows through any part of the residence.

At her deposition, plaintiff testified thavater also entered the basement through an
inside drain. (Doc. 52-6 at 4-6.) Howevere thecond provision excludéssses caused in this
manner.

Plaintiff also argues that the same waterlmeak from the January 2007 loss caused the
December 2008 loss. Plaintiff also stated that the failunagiall a backsplash during the
repairs to the January 2007 lassised the December 2008 lossn dh action taecover on an
insurance policy, an insured must prove eithat tie complied with the policy provisions that
require performance on his part or that lress an acceptable excuB® non-performance.”
Inman v. St. Paul Fire & Marine In€o., 347 S.W.3d 569, 580 (Mo. Ct. App. 2011)A]n

insured, or one standing in the shoes of an inswrél not be barred from recovery based on the
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breach of these conditions unless the insurer lsaw ¢hat it has been prejudiced by the insured's
non-compliance with such policy provisionsJohnston v. Sweany, 68.W.3d 398, 402 (Mo.
2002).

Even assuming that the pipe collapse or failure to repair the January 2007 loss caused the
December 2008 loss, the insurance policy provided that, following a loss, the insureds must
protect their property frorfurther damage. (Do@3-1 at 24.) Plaintiff henot indicated that the
insureds protected the property from further lioem this source, nor any acceptable excuse for
failing to do so. Moreover, the failure to prdtéee property prejudicedefendant by increasing
the amount of the loss. Plaintiff has not shdhet the insureds satisfied the policy conditions,
and defendant has shown prejudice.

The December 2008 loss is not covered by the policy. Accordingly, regarding the

December 2008 loss, defendant is entitled to summary judgment.

C. March 2009 Claim

Regarding the March 9, 2009 loss, defendagties that plaintiff failed to comply with
certain policy provisions by failing tprovide a detailed lisof the stolen items and failing to file
a police report. Defendant arguéhat plaintiff is thereby lveed from recovering under the
insurance policy. Plaintiff responds that she complied with the policy provisions and that
defendant shows no prejudice caused by any failure to corbDgligndant argues that it notified
plaintiff of her duty to file a police report ariat the failures to fulfill the policy conditions
prejudiced its ability to investigate or evaluate the claim.

The insurance policy required the insured to file a police report in the event of a theft.
(Doc. 73-1 at 24.) The record does not indi@ate filing of a police report related to the March
2009 claim. Plaintiff argues thdefendant did not request alipe report, which constitutes an
acceptable excuse for failure to fulfill thisraition. Although whether defendant requested the
police report is disputed (Doc. 52-15; Doc. 6&tl 2), the contractual requirement that the
insureds report thefts to the police does tooh on whether defendant specifically requests a
police report. Moreover, a partg a contract is generally presed to know the terms of the
contract. Grossman v. Thoroughbred Ford, In297 S.W.3d 918, 922 (Mo. Ct. App. 2009);
Cohen v. Metro. Life Ins. &, 444 S.W.2d 498, 503 (Mo. Ct. Apl®69); Gooch v. Motors Ins.
Co., 312 S.W.2d 605, 609 (Mo. Ct. App. 1958).
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The insurance policy also required the insutedsrovide “a detailed list of the damaged,
destroyed, or stolen propertghowing the quantity, @b, actual cash vatuand the amount of
loss claimed.” (Doc. 73-1 at 24.) On Mardb, 2009, plaintiff emailed dendant a list of ten

items that contained none of the additional information required by the policy. (Doc. 52-16.)

Although plaintiff's affidavit states that oMarch 16, 2009, she faxed defendant a list of
information within her possessiongading the stolen items, thisctas disputed. (Docs. 52-16,
68-1 at 2.)

Defendant argues that the lagkinformation caused by thailure to comply with the
policy conditions prejudiced its evaluatiomda investigation of th March 2009 claim.
Defendant cites Inman v. St. Paul FireMarine Ins. Co., 347 S.W.3d 569, 580 (Mo. App. Ct.

2011), arguing that the court should presume #ratunexcused failure to notify results in

prejudice to the insured. Howeaydénman refers specifically tthe failure to forward litigation
pleadings to the insurer. Inman, 347 S.W.3884 (quoting Rocha v. Metro. Prop. & Cas. Ins.

Co., 14 S\W.3d 242, 248 (Mo. Ct. App000)). The conditions assue more closely resemble

the requirement in automobile insurance politied the insured must timely report hit-and-run

accidents to the police for which Missouri laacognizes no presumption of prejudice. See
Tresner v. State Farm Ins. Co., 913 S.W.2d 7, 16 (Mo. 19@&n)sidering that whether plaintiff
provided defendant with a detailed property temains disputed, the court concludes that the

prejudice resulting of any unfulfilleconditions also remains disputed.
Accordingly, with respect to the Mdrc2009 claim, defendant’s motion for summary

judgment is denied.
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|X. CONCLUSION
For the reasons stated above,
IT ISHEREBY ORDERED that the motion of defendaAfistate Indemnity Company

for summary judgment against plaintiff Juanita Tia¢i3oc. 53.) is sustairein part and denied

in part. Specifically, the cougrants partial summarnudgment in favor of defendant Allstate
Indemnity Company on the dwelling loss portiortteé January 2007 insurance claim. The court
also grants summary judgment in full oretBecember 2008 insurance claim. The motion is
denied in all other respects.

IT IS FURTHER ORDERED that the motion of defendant Allstate Indemnity
Company to strike (Doc. 56) is denied.

IT IS FURTHER ORDERED that the motion of defendant Allstate Indemnity
Company to deem material acts admitted (Doc. 65) is denied.

IT IS FURTHER ORDERED that the motion of plaintiff Juanita Tansil to strike
defendant’s summary judgment ngjind response to plaintiff'ssgsement of material facts (Doc.
75) is denied.

IT IS FURTHER ORDERED that the case proceed to trial on (1) defendant’s
counterclaim regarding the cost of the living exges and personal property loss portions of the
January 2007 insurance claim and (2) plaintifffaim and defendant’s counterclaim regarding
the March 2009 insurance claim.

/S/ David D. Noce
UNITED STATESMAGISTRATE JUDGE

Signed on January 3, 2014.
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