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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

VICTORIA CENTO, )
Plaintiff, ) )
V. )) No. 4:12-CV-85 CAS
ALLSTATE PROPERTY & CASUALTY ))
INSURANCE COMPANY, )
Defendant. ) )

MEMORANDUM AND ORDER

This diversity matter is before the Couwm defendant Allstate Property and Casualty
Insurance Company’s (“Allstate”) motion forramary judgment pursuant to Rule 56(a), Federal
Rules of Civil Procedure. Plaintiff Victoria @® (“plaintiff”) opposes the motion and it is fully
briefed and ready for disposition. For the following reasons, Allstate’s motion for summary
judgment will be granted in part and denied in part.
|. Background

This cause of action involves an insurance dispute. Allstate issued plaintiff a homeowners
policy covering her residence in Imperial, Missoiometime in December 2007, there was a leak
in the ice maker of plaintiff's refrigerator thagused some water damage. Approximately forty-five
days later, plaintiff made a claim on the homeers policy. Plaintiff alleges in her Second
Amended Complaint that defendant failed to adequately respond to her claim and, as a result, the
company aggravated the loss to her cabinetry, flooring, vanities, basement ceiling, furniture,
electronics and personal items. She also allejetate failed to pay her for mold damage to her
home. Plaintiff further alleges that she has nadeitten demand on her claim, which Allstate has

denied without reason. Plaintiffibgs claims against Allstate foreach of contract (Count I) and
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statutory vexatious refusal to pay iroltion of 88 375.296 and 375.420, Mo. Rev. Stat. (2000)
(Count 1), under Missouri law.

Allstate answered the Second Amended Compéaid alleged as affirmative defenses that
plaintiff failed to comply with her duties under thdipg at issue, and that she failed to mitigate her
damages. Allstate also filed a counterclaindieclaratory judgment seeking a judicial declaration
of no coverage under the policy.

In the motion presently before the Courtfeslant Allstate moves that the Court enter
judgment in its favor as to plaintiff's claims against the company. Allstate argues that under the
homeowners policy at issue, it elected to pay plaintiff for the water damage to her home as opposed
to electing to repair and, therefore, under Misslawvj it cannot be held responsible for the repairs
that were done to her home. Allstate also arthuegst paid the policy limit for mold coverage, that
plaintiff had no living expenses that were covered under the policy, and with respect to alleged
damage to personal property, plaintiff did not meet her obligations under the policy.

II. Summary Judgment Standard

Pursuant to Federal Rule of Civil Proceglb6(c), a court may grant a motion for summary

judgment if all of the informatiobefore the court shows “there is no genuine issue of material fact

and the moving party is entitled tdgment as a matter of law.” SE€elotex Corp. v. Catretd77

U.S. 317, 322 (1986).

The initial burden is placed on the moving par@ity of Mt. Pleasan la. v. Associated

Elec. Co-0p., InG.838 F.2d 268, 273 (8th Cir. 1988) (thewing party has the burden of clearly

The parties agree that Missouri law applies imdispute. This Court has jurisdiction over
the dispute pursuant to 28 U.S.C. § 1332, because the parties are of diverse citizenship and the
amount in controversy exceeds $75,000.



establishing the non-existence of any genuine issiaeithat is material tajudgment in its favor).
Once this burden is discharged, if the recdralgs that no genuine dispute exists, the burden then
shifts to the non-moving party who must set fattirmative evidence and specific facts showing

there is a genuine dispute on a material factual issue. Anderson v. Liberty Lobb47mM0O.S.

242, 249 (1986).
Once the burden shifts, the non-moving party mayesiton the allegations in its pleadings,
but by affidavit and other evidence he or she msasfforth specific facts showing that a genuine

issue of material fact exists. Fed. R. Gv.56(e);_Herring v. Canada Life Assur. C207 F.3d

1026, 1029 (8th Cir. 2000). The non-moving party “must do more than simply show that there is

some metaphysical doubt as to the material facts.” Matsushita Elec. Indus. Co., v. Zenith Radio

Corp, 475 U.S. 574, 586 (1986). A dispute about a naltict is “genuine” only “if the evidence
is such that a reasonable jury could return a verdict for the nonmoving party.” H2@1g.3d
at 1029 (quoting Anderspd77 U.S. at 248). A party resrgy summary judgment has the burden

to designate the specific facts that create a triable question of fag@rddséey v. Georgia-Pacific

Corp, 355 F.3d 1112, 1114 (8th Cir. 2004). “Self-segviconclusory statements without support

are not sufficient to defeat summary judgmenirimour and Co., Inc. v. Inver Grove Heigh®s

F.3d 276, 279 (8th Cir. 1993).
In passing on a motion for summary judgment, ritasthe court’s role to decide the merits.
The court should not weigh evidence or attempt terd@ne the truth of a matter. Rather, the court

must simply determine whether a genuine issue of material fact exists. Bassett v. City of

Minneapolis 211 F.3d 1097, 1107 (8th Cir. 2000).
With this standard in mind, the Court accepts the following facts as true for purposes of

resolving the instant motion for summary judgment.
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[1l. Facts
Allstate issued plaintiff a homeowrs policy, Policy No. 000915913350 (hereinafter
“Policy”) insuring the real and personal property at 5577 Pierce View, Imperial, Missouri, with a
relevant policy period of June 4, 2007 throughel4, 2008. The Policy provided coverage, among
other things, of plaintiff's dwelling, her persomabperty, additional living expenses up to a period
of 18 months, and mold coverage up to $5,000.
Under the terms of the Policy, if a loss to property occurs that may be covered,
[Y]ou? must:
a) immediately giveus or our agent notice.
b) protect the property from further loss. Make any reasonable
repairs necessary to protect ited¢f an accurate record of any repair
expenses.
c) separate damaged from unggyed personal property. Givsa

detailed list of the damaged, destroyed or stolen property, showing
the quantity, cost, actual cash v@lnd the amount of loss claimed.

e) produce receipts for any increased costs to maydamstandard
of living while you reside elsewhere, . . ..

f) as often asve reasonably require:

2Under the terms of the Policy\We, us, orour” is defined as “the company named on the
Policy Declarations.”_Seloc. 79, Ex. C at 4. Allstate is named on the Policy Declarations. The
term “You or your” is defined as “the person listathder Named Insured[s] on the Policy
Declarations as the insureddathat person’s spouse.” ldt 4. “Vickie Cento” is listed as the
named insured on the Policy Declarations.



1. Showusthe damaged properiy.

SeeDoc. 79, Ex. C at 16.

The Policy contained the following provision:

We have no duty to provide coverage under this sectigauf an
insured person or a representative of either fail to comply with
items a) through g) above, and thiguee to comply is prejudicial to
us.

Id. at 17.

Under the terms of the Policy, if a covered lossurs, Allstate may elect to either repair,
rebuild or replace the damaged property, or tofpagll or any of the damaged property under the
following Policy provision:

4, Our Settlement Options

In the event of a covered losge have the option to:
a) repair, rebuild or replace all or any part of the
damaged, destroyed or stolen property with property
of the like kind and quality within a reasonable time;

or

b) pay for all or any padf the damaged, destroyed or
stolen property . . ..

Id. at 17.

2Under the terms of the Policy, “we, us, or’oigrdefined as “the company named on the
Policy Declarations.”_Seboc. 79, Ex. C at 15. Allstate is named on the Policy Declarations. Id.
at 4. The term “you or your” is defined as “therson listed under Named Insured[s] on the Policy
Declarations as the insured and that person’s spousedt 1&. “Vickie Cento” is listed as the
named insured on the Policy Declarations. ald4.
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If Allstate elects to pay for the damages rather than repairing, rebuilding or replacing
property, it must pay for the damages on an tldtCash Value” basis under the following Policy
provision:

S. How We Pay For A Loss

Under Coverage A Bwelling Protection, Coverage B — Other
Structure Protection and Coverage C — Personal Property
Protection, payment for covered loss will be by one or more of the
following methods:

b) Actual Cash Value. ifou do not repair or replace
the damaged, destroyed or stolen property, payment
will be made on an actual cash value basis. This
means there may be a deduction for depreciation.
Payment will not exceed thémit of Liability shown

on the Policy Declarations for the coverage that
applies to the damaged, destroyed or stolen property,
regardless of the numberitdms involved in the loss.

Id. at 17.

Under the Policy, plaintiff had 180 days aftee Actual Cash Value payment to make an
additional claim, over the Actual Cash Value payment, for costs incurred as rebuilding or replacing
damaged property:

You may make claim for additional payment as described in
paragraph c) and paragraph d) below, if applicablgufrepair or
replace the damaged, destroyed or stolen covered property within 180
days of the actual cash value payment.

c) Building Structure Reimbursement. Und€opverage A —
Dwelling Protection and Coverage B — Other Structures
Protection, we will make additional payment to reimbuxsmi for

cost in excess of actual cash valugat repair, rebuild, or replace
damaged, destroyed or stolen codgreoperty within 180 days of the
actual cash value payment. This additional payment includes the
reasonable and necessary expense for treatment and removal and
disposal of contaminants, toxins or pollutants as required to complete



repair or replacement of that part db@lding structure damaged

by a covered loss. This additional payment shall not include any
amounts which may be paid or payable ur@kstion I, Conditions

— Mold, Fungus, Wet Rot and Dry Rot Remediation as a Direct
Result of a Covered Water Lossnd shall not be payable for any
losses excluded iBection | — Your Property, unde.osses We Do

Not Cover Under Coverage A, Coverage B, and Coverage C,
section E

Building Structure Reimbursement will not exceed the smallest of the
following amounts:

1) the replacement cost the part(s) of théuilding
structure(s) for equivalent construction for similar
use on the santesidence premises
2) the amount actually and necessarily spent to repair
or replace the damagédulilding structure(s) with
equivalent construction for similar use on the same
residence premises. . .
Id. at 18.
Under the Policy, Allstate provides only $5,000 coverage for damage caused by mold
following a covered water loss:
Section | Conditions
19. Mold, Fungus, Wet Rot and Dry Rot Remediation as a
Direct Result of a Covered Water Loss
In the event of a covered water loss un@ewverage A—Dwelling
Protection . . . orCoverage C—Personal Property Protectioywe
will pay up to $5000 for mold, fungus, wet rot, dry remediation.
Id. at 21.
Under the Policy, Allstate will pay for reasdn@ increases in living expenses because of
a direct and physical loss, excluding the remediation of mold:

Additional Protection

1. Additional Living Expense



a) We will pay the reasonable increase in living
expenses necessary to maintaiar normal standard

of living when a direct physical losse cover . . .
makes your residence premisesuninhabitable.
However, additional living expense due to
remediation of mold, fungus, wet rot or dry rot will
not be paid in addition to any amounts paid or payable
underSection I, Conditions — Mold, Fungus, Wet
Rot and Dry Rot Remediatian as a Direct Result of

a Covered Water Loss.

Id. at 10.

Under the Policy, if Allstate and plaintiff fadeo agree on the loss, either party could seek

an appraisal under the following Policy provision:
7. Appraisal
If you andwe fail to agree on the amount of loss, either party may
make written demand for an appraisal. Upon such demand, each
party must select a competent and impartial appraiser and notify the
other of the appraiser’s identity within 20 days after the demand is
received. The appraisers will select a competent and impartial
umpire. If the appraisers are lh@to agree upon an umpire within
15 daysyou or we can ask a judge of a court of record in the state
whether theesidence premisess located to select an umpire.

Id. at 19.

On February 1, 2008, plaintiff first reportedAtistate that she had sustained water damage
to her home. On February 4, 2008, plaintiff told #dte that the ice maker in her refrigerator broke
forty-five (45) days earlier on December 17, 2007, releasing water into her kitchen and causing
water damage to the kitchen and living room flod&intiff did not notify Allstate of any damage

to personal property, water damage to any bedrooms, bathrooms, mold-related issues, or any

additional living expense incurred following the water loss. Plaintiff did inform Allstate that the



broken water line was fixed by a friend at the timéhefloss and that she was able to clean up the
water herself, but she recently noticed the floor had started to buckle.

On February 7, 2008, Allstate adjuster Mikehius inspected the dwelling for water
damage. He inspected plaintiff's kitchen, figiroom, and basement. During the inspection on
February 7, 2008, plaintiff did not notify Mr. Liaks of any damage to personal property, water
damage to any bedrooms, bathr@pmold-related issues, or arddiional living expenses incurred
following the water loss. On that same day, Mr. Lichius prepared a summary of the damages done
to plaintiff's dwelling in the amount of $1,650.92 clxsive of carpet replacement. The estimate
included removal of the damaged carpet and pad in the living room, vinyl flooring in the kitchen,
underlayment of the cabinet and replacement of the basement insulation. Plaintiff accepted the
claim settlement onsite, and payment of $1,650.924sgagd to plaintiff on February 7, 2008. On
February 11, 2008, plaintiff cashed the $1,650.92 check.

Thereafter, Allstate received an additioesfimate from CarpetOne for the replacement of
the carpet in plaintiff’s living room in the aant of $3,733.86. Plaintiff also submitted an estimate
to Allstate for vent cleaning, and resetting her kitchen island and electric work, in the amount of
$230 and $800, respectively. On Redny 21, 2008, Allstate issudd plaintiff, directly, an
additional payment of $4,763.86, which included $3,733.86 for carpet replacement, $230 for vent
cleaning and $800 for resetting the kitchen islardtledectric work. On Reuary 27, 2008, plaintiff
cashed the $4,763.86 check.

On March 6, 2008, plaintiff requested an additional payment of $1,354.37, to compensate
her for cleaning her home after the loss and mgpVier fish tank during repairs. She based this

amount on an estimate of $17.00 an hour for 40 hafur®rk. On March 8, 2008, Allstate issued



payment, directly to plaintiff, fo$1,354.37. On March 14, 2008, plaintiff cashed the $1,354.37
check. On March 18, 2008, plaintiff submittedestimate to Allstate from Clean USA for $861.25
to clean her living room furniture. On March 26, 208i8state issued payment, directly to plaintiff,
in the amount of $861.25. On April 1, 2008, plaintiff cashed the $861.25 check.

Plaintiff never moved out her home following thwater loss, or during any of the repairs
that occurred in February 2008 through April 20@&aintiff retained her friend, Keith Flamm, to
do much of the repairs to her home, includingaeiplg the buckled subfloors in her kitchen. Mr.
Flamm dried out the kitchen anditg floors with fans for two days after wiping up the water with
towels. He replaced the kitchen vinyl floor watramic tile and replaced the living room carpeting
with hardwood flooring. Mr. Flamm only replaceceas of the subfloor in the kitchen that he
believed sustained damage, which included remmivédme sections of the linoleum by the island
where the floor was warping. He placed concbei@d over the top of threst of the linoleum to
place ceramic tiles. Mr. Flamm did not check thregtl or width of the insulation in the basement
for any water, which was underneath the floor bsaial see if any water had soaked through the
insulation. Mr. Flamm felt the top of the insulatioom the kitchen flooring to ascertain if it was
dry, but he did not investigate the width of theulation, which extended down into the basement,
to ascertain whether water had seeped through the insulation. Mr. Flamm did not replace the
subfloors in the living room. Mr. Flamm noticed water stains on the subfloors in the living room
in a large area by the kitchen when the carpeting was pulled up, but he did not remove the subfloors.
He laid the new hardwood flooring over the old subfloor.

On August 18, 2009, plaintiff contacted Allstate with regard to a new claim for mold

growing in her basement, which plaintiff beliem@as related to the water loss of December 2007.
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Allstate sent an environmental specialist to exenthe basement. A third-party mold specialist
opined that mold could have slowly develogeain the water loss due to the condition of the
basement. On August 28, 2009, Allstate issplaéhtiff payment inthe amount of $5,000, the
Policy’s limit for mold. On August 31, 2009 gihtiff cashed the $5,000 check. The $5,000 check
did not contain a notation that it was related to cage for mold. At the tim, plaintiff had no other
claims pending with Allstate except for the mold claim.

On September 8, 2009, twenty-two months raftaintiff first reported the water loss,
plaintiff contacted Allstate to make a claim for personal property she alleged was damaged as a
result of the December 2007 watesdo On September 11, 2009, Allstate sent contents specialist
Carlita Barnes to plaintiff's residence to meet with plaintiff and inspect the alleged damage to her
personal property. Ms. Barnes contends that sheatisee any direct water loss or water stains to
the personal property in the basement. Plaiatifhitted to Ms. Barnes that she had thrown away
many of the affected items. Ms. Barnes inquitather about the affected items plaintiff threw
away. Plaintiff believed Ms. Barnes displayedistespectful attitude towards plaintiff's personal
property, and she directed Ms. Barnes to remoxgelfdrom the premisesi week or so after Ms.
Barnes’s visit, a third-party vendor visited pi@if’'s home on Allstate’s behalf and prepared an
inventory of the personal property in plaintiff's basement. Sometime thereafter, Ms. Barnes, Mr.
Lichius and Michael Ribeiro returned to plaintiff’'s home to inspect her personal property and
flooring. The claims notes maintained by Allstatate that Ms. Barnes and Mr. Ribeiro saw no
signs of water damage on the claim personal prppaside from water stains on what appeared to
be an old picnic table. Sd&oc. 79, Ex. D at 1. Allstate closed plaintiff's claim for personal

property without payment for any loss.
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V. Discussion

In her Second Amended Complaint, plaintgéarts two state law claims under Missouri law
against defendant Allstate, for breach of contf@cunt I) and vexatious refusal to pay (Count II).
Both of the claims stem from water damagat thccurred in plaintiff's home in December 2007.
In its motion for summary judgment, Allstate argthest it is entitled to judgment as a matter of law
as to both claims because it has fulfilled its oltlgges under the Policy. Allstate contends that in
regard to plaintiff's claims for damages thatrev@ot paid, the damages were either not covered
under the Policy, or plaintiff failed to meet her obligations under the Policy with respect to these
claims. Plaintiff opposes the motion for summparggment and contends that Allstate failed to
reimburse her for, among other things, mold abaténtdamage to personal property and additional
repairs to her dwelling due to water damage.

A. Breach of Contract and Vexatious Refusal to Pay

This is a diversity case, and both parties atireeMissouri law applies. The Eighth Circuit
has held that under Missouri law, the interpretaticenahsurance contract is “generally a question

of law, particularly in reference to the question of coverage.” Spirtas Co. v. Nautilus Ingl€o.

F.3d 667, 671 (8th Cir. 2013) (quoting D.R. Sheronéir., Ltd. v. American Family Mut. Ins. Co.

316 S.W.3d 899, 902 (Mo. 2010) (en banc)). Asestdty the Eighth Circuit, “Missouri courts
interpret terms in an insurance contract according to their plain meaning¢itilg Shahan v.
Shahan 988 S.W.2d 529, 535 (Mo. 1999) (en banc)). “The plain or ordinary meaning is the
meaning that the average layperson would understand.” She®@us.W.2d at 535. Further,

ambiguities are resolved in favor of the insured. Burns v. $8@B S.W.3d 505, 509-10 (Mo.

2010) (en banc). “Exclusion clauses are strictly comestiagainst the insurer, especially if they are
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of uncertain import.”_Aetna Cas. & Sur. Co. v. Ha#®2 S.W.2d 316, 321 (Mo. 1968); sHso

Bituminous Cas. Corp. v. Walsh & Wells, In&70 S.W.2d 117, 121 (Mo. Ct. App. 1943).

Under Missouri law and the languagkthe Policy at issue, i the duty of the insurer to
repair the damage to the property or to pay the insured the difference between the market value of
the property immediately before the loss and theketavalue immediately after the loss, up to the

Policy’s limits. Porter v Shelter Mut. Ins. C842 S.W.3d 385, 393 (Mo. Ct. App. 2007)(citing Mo.

Rev. Stat. § 379.150 (2000)); American Harivut. Ins. Co. v. Doug Rose, In@41 S.W.2d 698,

701 (Mo. Ct. App. 1992) (same); DeWitt v. American Family Mut. Ins, 687 S.W.2d 700, 708

(Mo. 1984) (en banc).
Upon an election to repair, the insurer isigdted to oversee the remediation and repairs,

taking full responsibility for the repairs. Doug Rose, |841 S.W.2d at 701; Samuels v. lllinois

Fire Ins. Co.354 S.W.2d 352, 357 (Mo. Ct. App. 1962). Upon an election to pay, however, the
insurer fulfills its obligation to the insured uporyp#ent of the difference between the fair market

value immediately before and after the loss. Hueser v. Shelter Mut. In80C&.W.2d 138, 139

(Mo. Ct. App. 1995); see algbercrombie v. Allstate Ins. C891 S.W. 2d 838, 840 (Mo. Ct. App.

1994). Under Missouri law, the difference inlua of the property immediately before and

immediately after the loss does not necessarilyldhaacost of repair, JAM Inc. v. Nautilus Ins.

Co,, 128 S.W.3d 879, 896 (Mo. Ct. App. 2004), Wells v. Missouri Prop. Ins. Placement F&6Bity

S.w.2d 207, 215 (Mo. Ct. App. 2004). That said,dbst of repair is admissible as evidence to
show the difference in value, and it is generalgdisy both insurers and insureds in settling claims.
Wells, 653 S.W.2d at 210. In a suit for breach ofresurance contract, ¢hburden to prove the

damages is on the insured. &i.211.
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To prevail on a claim for vexatious refusal tg palaintiff must show that Allstate’s refusal

to pay the loss was willful and without reasonatalase or excuse. Watters v. Travel Guard,Int’l

136 S.W.3d 100, 108 (Mo. Ct. App. 2004 .claim of vexatious refusal to pay requires proof that
(1) plaintiff had an insurance policy with Allstat@) Allstate refused to pay, and (3) Allstate’s

refusal was without reasonable cause or excuse.DBgee v. State Farm Fire & Cas. Cth88

S.W.3d 454, 456-57 (Mo. 2006) (en banc). “Therg tm&no vexatious refusal where the insurer
has reasonable cause to believe and does believe there is no liability under its policy and it has a

meritorious defense. Thornburgh Insulation, Inc. v. J.W. Terrill, 886 S.W.3d 651, 657 (Mo.

Ct. App. 2007).

1. Water Loss to Dwelling

In the instant case, Allstate elected, undebkcy and Missouri law, to pay plaintiff for
the damage to her dwelling; the company didumatertake the repairs. It is undisputed that upon
being notified plaintiff had sufferealwater loss due to a leak iretbupply line to her refrigerator’s
ice maker, Allstate sent out an adjuster toritiis home to inspect thdamage. On February 7,
2008, the adjuster prepared an estimate for theo€ospair to plaintiff's dwelling, which included
the removal of damaged carpet and pad m liling room, vinyl fboring in the kitchen,
underlayment of the cabinet and replacement of basement insulation. Based on the adjuster’s
estimate, Allstate issued plaintiff an initial check payment of $1,650.92, which plaintiff accepted
and cashed. From mid-February through mid-March 2008, plaintiff submitted supplemental
estimates from various contractors for additional repairs, carpet replacement and cleaning, all of

which Allstate paid.
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Based on the record before it, the Court fithda Allstate fulfilled its obligations under the
Policy as to water loss to plaintiff's dwelling. ithin a week of being notified of water damage,
Allstate inspected the dwelling apdid what it estimated to be tagtent of the damage. Over the
course of the next month and a half, plaintiff made a number of additional claims for expenses
related to water damage to her dwelling and it is undisputed that Allstate paid all of these claims.
Plaintiff made no additional claims within 180ygdaof February 7, 2014, the day Allstate wrote its
first check, for damage to her dwelling that went unpaid.D®ee 79, Ex. C, at 19. Allstate did not
elect to repair, it elected to pay, which it did.

In her response to defendant’s motion for sumymalgment, plaintiff argues that Allstate
did not meet its obligations under the Policy fomdge to her dwelling because it failed to pay for
a claim made in the fall of 2009 for “cupping” in the planks of hardwood that were installed as
replacement flooring in the living room. The cupgpishe contends, was a result of moisture rising
from the subfloor. She argues that Allstateesponsible for the cupping because when it adjusted
her claim in February 2008, it failed to make an siinent for the remediation of the water that was
present in the subfloor and, therefore, the company should be responsible for the damage done to
the replacement flooring.

In Missouri, it is the insured’s duty to apmithe insurer of damages and the insurer’s duty

to pay those damages covered by the policy. West v. Shelter Mut. INn86€&.W.2d 458, 461

(Mo. Ct. App. 1993). Plairffihas provided no legal authority pointed to a provision in the Policy
that would require Allstate to investigate and uncover all of the damages to plaintiff's dwelling.
Rather, under the express terms of the Policyngwed has the responditly of notifying Allstate

of the damages, protecting property insuredhgyPolicy from further loss, making reasonable
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repairs necessary and keeping accuratededbany repairs and expenses. Bee. 79, Ex. C at
16. Under Missouri law, duties like those undexr Bolicy are conditiongrecedent to recovery

where the exercise of the duties is materiatitittonal damages or loss. Friend v. State Farm Mut.

Auto. Ins. Co,.746 S.W.2d 420, 423 (Mo. Ct. App. 1988); Girard v. State Farm Mut. Auto. Ins. Co.

737 S.W.2d 254, 256 (Mo. Ct. App. 1987).

Here, Mr. Flamm, the carpenter plaintiff ldrend directed, did finadditional water damage
to the subfloor when he removed the carpetadtiing in the living room. Mr. Flamm testified
that when he tore out the carpeting and pagakewater staining on thalsfloor, but the subfloor
was not warped or buckled. He further testitieat he did not put dryers on the subfloor because
to him it appeared that it was already dry, andlidenot rip out or replace the subfloor. At that
time, plaintiff could have notified Allstate that there was water damage to the subfloor, but she did
not. Instead, plaintiff went ahead with thepaes and waited for over a year, when her new
hardwood floor began to buckle, to notify Allstatiethe damage to the subfloor. The Court finds
Allstate is not responsible under the Policy fa ttamage to the new flaor Plaintiff should not
have ignored evidence of additional water danaagkproceeded with planned repairs. Under the
terms of the Policy she had a dutyintorm Allstate of the damage the subfloors. She also had
a duty to protect her property from further |6s&s there no other evideain the record of damage

to plaintiff's dwelling for which plaintiff made elaim and Allstate did not pay, Allstate is entitled

*There is also undisputed evidence in the rtoat on plaintiff's direction, Mr. Flamm did
not even make all the repairs set forth in Atistmadjuster’'s estimate. The adjuster’'s summary
included replacing the insulation in the basement ceiling, which was water damaged. This repair
was not done. Mr. Flamm testified that plaintiffl diot instruct him to fix the insulation in the
basement.
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to summary judgment on plaintiff's claims for breaxflcontract in Count | and vexatious refusal
in Count Il with respect to water damage to plaintiff’'s dwelling.
2. Mold

Plaintiff also alleges in the Second Amendedptaint that Allstate failed to reimburse her
for mold damage that resulted from the watek.lesVith regard to mal, Allstate argues in its
motion for summary judgment that it met all ofatsigations under the Policy when it paid plaintiff
the policy limit for mold coverage. The Policy linfor mold was $5,000. It is undisputed that on
August 18, 2009, plaintiff contactedlistate regarding a new claim for mold growing in her
basement, which plaintiff believed was relatetheoDecember 2007 water loss. A mold inspection
was arranged, and a third-party mold specialist @pihat mold could have slowly developed from
the water loss due to the condition of the basgm®n August 28, 2009, Atiste issued plaintiff
a check for $5,000, which plaintiff cashed shortly ¢adter. Based on these facts, Allstate argues
that it has met its obligations under the Policy for mold coverage.

Plaintiff argues in her opposition to defendamistion for summary judgment that Allstate
has failed to demonstrate that a specific paymers delineated as moltljustment. Plaintiff
admits, however, that she received a paymer$3®00, the policy limit for mold, shortly after she
made a claim for mold damage, but she denies that this payment was for mold because it was not
indicated as such on the check. Plaintiff paiatso provision in the Policy or controlling authority
that would require Allstate to specify theedk’s purpose on the check itself, the check stub or
statement. Moreover, plaintiff offers no explaoa as to what other expense or adjustment the
$5,000 check was designed to address. At the tira check was issued, it is undisputed that

plaintiff had no other outahding claims with Allstate aside from mold. It is also noteworthy that
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plaintiff does not deny the check was in fact intended to pay her the policy limit of her mold
coverage, but rather argues thgtury might conclude otherwis& he Court does not agree, finds

that this argument borders on the frivolous, and finds that Allstate has met its obligations under the
Policy with regard to mold. The Court widrant Allstate’s motion for summary judgment on
plaintiff's claims for breach ofantract in Count | and vexatioudusal in Count Il with regard to

mold.

3. Living Expenses

Plaintiff also alleges in the Second Amedd&omplaint that she was not reimbursed under
the Policy for living expenses. It is undisputeatttollowing the water leak and during any of the
repairs to her home in February 2008 through April 2008, plaintiff never moved out of her home.
Further, in response to defendant’s motiorsiommary judgment, plaintiff produced no evidence
of additional living expenses on account of the water leak. In her deposition, plaintiff admitted that
she neither had to move from her home norrirezliany additional living expenses. There is no
evidence before the Court that Allstate faileduidill its obligation under the Policy with regard
to living expenses, or that there was any fddupport for plaintiff's claim for living expenses.

Allstate is entitled to summary judgment apkaintiff’'s breach of ontract claim in Count
| and vexatious refusal claim inoGnt Il with regard to the claim that Allstate failed to pay her
living expenses.

4. PersonaProperty

Plaintiff also alleges in her Second Amend&aimplaint that Allstate breached its duties
under the Policy and vexatiously refused to payctem for damage done to her personal property

as aresult of the water leak. Allstate makegraber of arguments in support of summary judgment
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with regard to plaintiff's claim for damage torpenal property. First, Allstate argues that any mold
damage to personal property is covered by the $5r@0@ policy limit, which Allstate has already

paid. With regard to water damage done tayilifiis personal property, Allstate argues itis entitled

to summary judgment because plaintiff failed to meet her obligations under the Policy because
plaintiff failed to make a timely claim for damadene to her personal property, failed to preserve

or protect the personal property, and did not alAdigtate to properly inspect the personal property.
Allstate further contends that plaintiff hasléa to provide the Cotirwith any evidence to
demonstrate she sustained a loss to her pensmyrty that would be covered by the Policy such
that a finder of fact could find iner favor. The Court will addresach of these arguments in turn.

As for damage done to personal property asaltref mold, the Courgrees with Allstate
that the Policy only has one mold limit for bothelling and personal property, which Allstate has
already paid. Therefore, plaiffi would not be entitled to adiional damages for damage done to
her personal property as a resultnadld. Plaintiff would only be entitled to recover loss to her
personal property as a result of water damage.

With respect to water damage done to personal property, Allstate argues plaintiff is not
entitled to recover because she has not met tigatibns under the Policy, and she has not shown
that her personal property was even damaged. With regard to the timeliness of the claim, it is
undisputed that plaintiff did not notify Allstatthe had sustained any damage to her personal
property as a result of the December 2007 ledik Baptember 8, 2009 — twenty-two months after
she made her initial claim. It is also undisputeat the Policy states that “in the event of a loss to
any property . . . [the insured] must. .. imnagelly give [Allstate] or [its] agent notice.” SPec.

79, Ex. C at 16.
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Allstate argues that the latess of the claim entitles it summary judgment. Allstate’s
argument is conclusory and unsupported, as Allstate cites to no controlling authority interpreting
this or similar language in a policy. While Allstatargument may have merit, it is not self proving.
Allstate also argues that it was prejudiced by thentyof the claim, but it does not explain in what
way. While plaintiff's claim of water damage to her personal property was undeniably late, the
Court finds Allstate has failed to establish as &enaf law that plaintifis precluded from making
a claim under the Policy for water damage to hesqreal property due to the timing of the claim.

Allstate also argues that plaintiff is precluded from recovering for damage to her personal
property because she was uncooperative when Carlite8aAllstate’s contents specialist, visited
plaintiff's home to inspect the personal propertyis undisputed that pintiff asked Ms. Barnes
to leave her home before Allstate’s inspectidplaintiff's personal property was complétet is
also undisputed that a third party inspected the allegedly damaged property and prepared an
inventory on Allstate’s behalf, and that Ms.rBes, Mr. Ribeiro and Mr. Lichius returned to
plaintiff's home to inspect and determine what on the inventory list was damaged by water loss. See
Doc. 79, Ex. 3 at 1Allstate is not entitled to summary judgment based on the fact that plaintiff
asked Ms. Barnes to leave during the first inspectas she did allow Allstate to make additional
inspections.

Allstate also argues that it is entitled to sumympadgment with regard to claims for damage
to personal property because plaintiff threw awayeof the claimed items. It is undisputed that

plaintiff threw away some of her damaged pers@naperty prior to notifying Allstate that the

°The parties dispute the reason plaintiff askksd Barnes to leave her home, but the Court
finds this dispute immaterial for the purpose of summary judgment.
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property had been damaged, and prior to Allstate’s inspections. Under the terms of the Policy,
plaintiff had a duty to retain the property shailed was damaged, at least until Allstate had the
opportunity to inspect it. Allstate was prejudidadplaintiff throwing away the property before it

was inspected because the parties dispute whigth@roperty had even sustained damage due to
the leak and, if so, whether it was water damageadd damage. Without the property, there is no
way to settle this dispute. Under Missouri la@vis plaintiff's burden tgorove damages and under

the Policy she had a duty to retain the propeierefore, to the exte plaintiff threw away
damaged property, Allstate is relieved ofatdigation as to that property. JAM Iné28 S.W.3d

at 896;_sealsoWiles v. Capitol Indem. Corp215 F.Supp.2d 1029, 1031 (E.D. Mo. 2001).

Plaintiff did not throw away all of thallegedly damaged personal property, however.
Allstate and its agentsspected some of the personal property plaintiff that claims was water
damaged, although there remains a dispute as to whether the property was indeed damaged. With
regard to personal property thaintiff did not throw away before Allstate had an opportunity to
inspect it, Allstate is not relieved of its obligation under the Policy.

Finally, Allstate states in its reply memadhum that it is entitled to summary judgment with
regard to personal property because pifdifhas failed to provide this Coueny evidence of the
nature and extent of the personal property shsland/or any evidence that would allow a finder
of fact to determine what would be coveredr(édge as a result of physical loss of water) versus
what would not be covered (damage as a resuoiodd).” Reply Mem. at 14 (emphasis in original).
This statement is not correct. In response torsary judgment, plaintiff submitted an exhibit that
contained an estimate from Qyddodge Restorations, Inc. detailing water damage to a number of

pieces of furniture and the cost estimate for repairs D8ee86, Ex. 4 at 4. This document appears

21



to contradict Allstate’s claim that there is avidence of water damage to plaintiff's personal
property. In her opposition memorandum, plaintiff stétasthis estimate was provided to Allstate.
Plaintiff's representations regarding this exhdn unanswered, as Allstate does not address the
exhibit in its Reply. Therefore, the Court cannot conclude that plaintiff has no evidence of water
damage to her personal property such that Allstate is entitled to summary judgment.

In sum, Allstate is entitled to summary judgm on plaintiff's claims concerning personal
property that was damaged by mold and anyetiéy damaged personal property that was thrown
away before Allstate had an oppgrity to inspect it. Allstate is not entitled to summary judgment
with regard to plaintiff's claims that Allstafailed to fulfill its obligations under the Policy with
respect to water damage to her personal propdrhere remain disputes of material fact as to
whether plaintiff’'s personal property that shemtd throw away was iratct damaged by water from
the leak, and whether the damage was coverece®dlicy. Therefore, the Court denies Allstate’s
motion for summary judgment as to plaintiff's claim for water damage to her personal property.

B. Counterclaim for Declaratory Judgment

In responding to plaintiffs Second Amend&bmplaint, Allstate filed a counterclaim
against plaintiff for declaratory judgment. Pursuant to Rule 57, Fed. R. Civ. P., Allstate seeks to
have the Court declare that there is no coverage under the Policy “due to applicable policy
provisions, policy exclusions, satisfaction of claimade by plaintiff, and failure to comply with
conditions precedent and/or duties after loss . . . .”®ee 28 at 4.

In its summary judgment motion, Allstate moves for judgment on the two counts plaintiff

brought against it in her Second Amended Complauitdoes not mention its counterclaim. The
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Court therefore does not construe Allstate’s motion for summary judgment as seeking judgment on
its declaratory judgment counterclaim.

That said, the Court has reviewed the dockéhigcase which reveals that plaintiff never
answered Allstate’s counterclaim. Technicapaintiff is in default on the counterclaim, but
Allstate has not moved for the entry of default under Rule 55(a), Fed. R. Civ. P., or for default
judgment under Rule 55(b). The Court will order plaintiff to answer the counterclaim within ten
days of the date of this Memorandum and Ordel; an the event she does not do so, Allstate shall
move for the entry of default.

C. Mediation

On October 15, 2013, while this case was assigned to another judge, the parties filed a
motion to be excused from mediation, which was granted. The motion stated in pertinent part,
“Counsel for the parties have spoken and agree that due to the nature of wide discrepancy in the
valuation of the claim, mediatiomould not be meaningful or efficient for the parties and/or the
mediator.” _Sedoc. 41 at 1. In the present Memorandum and Order, the Court has significantly
narrowed the remaining issues in this case. diCiburt’s view, referral to mediation is appropriate
at this time, as being in parties’ interests ab agethe interests of judicial economy and efficiency.
Therefore, on the Court’'s own motion, the triatedaill be vacated and this matter referred to
mediation. If settlement is not achieved at mediation, the Court will reset the case for trial.

V. Conclusion

For the foregoing reasons, the Court concludeifendant Allstate is entitled to summary

judgment on plaintiff's claims for breach of coatt and vexatious refusal to pay based on the

allegations that Allstate failed to reimburse ptdf under the terms of the Policy for water damage
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to her dwelling, mold damage and living expenddse Court further concludes that Allstate is not
entitled to summary judgment on plaintiff's claim$oéach of contract and vexatious refusal to pay
based on the allegations that Allstate failedeinburse her for water damage to her personal
property, except that plaintiff may not claim anyraage to personal property that was (1) a result
of mold, or (2) thrown away before Allstate had an opportunity to inspect the personal property.

Accordingly,

ITISHEREBY ORDERED that consistent with the terms of this Memorandum and Order,
defendant Allstate Property and Casualty Insurance Company’s motion for summary judgment is
GRANTED in part andDENIED in part. [Doc. 77] The Motion iSRANTED as to plaintiff's
claims for breach of contract and vexatious refissphy based on the allegations that Allstate failed
to reimburse plaintiff under the terms of themeowners policy at issue for water damage to
plaintiff's dwelling, for mold damage, and for living expenses. The motidPENIED as to
plaintiff's claims for breach of contract and véras refusal to pay bagen the allegations that
Allstate failed to reimburse plaintiff for water damage to her personal property, except that plaintiff
may not claim any damage to personal property that was (1) a result of mold, or (2) thrown away
before defendant had an opportunity to inspect the personal property.

IT IS FURTHER ORDERED that within ten (10) days of the date of this Memorandum
and Order, plaintiff shall answer otherwise respond to AllstateEsunterclaim. If plaintiff fails
to comply, Allstate shall promptly file a motidor entry of default by the Clerk of the Court under
Federal Rule of Civil Procedure 55(a) an@ppropriate, a motion for default judgment under Rule
55(b), supported by all necessary affidavits andudemtation, as well as proposed orders for the

Court’s consideration.
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IT IS FURTHER ORDERED that the October 14, 2014 trial data/isCATED.
IT IS FURTHER ORDERED that the Court will refer this case to court-sponsored
alternative dispute resolution (mediation), and an order of referral will issue shortly.

An appropriate partial judgment will accompany this Memorandum and Order.

Y —
ARLESA! SHAW
UNITED STATES DISTRICT JUDGE

Dated this__16thday of September, 2014.
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