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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

LIFT TRUCK LEASE AND SERVICE, INC., )

d/b/a A.D. LIFT TRUCK, )
Plaintiff, : )
V. )) No. 4:12-CV-153 CAS
NISSAN FORKLIFT CORPORATION, : )
NORTH AMERICA, )
Defendant. : )

MEMORANDUM AND ORDER

This closed diversity matter is before theurt on defendant Nissan Forklift Corporation,
North America’s (“Nissan”) Motion for Attorney’s Fees as a prevailing defendant, pursuant to
8 407.755, Missouri Revised Statutes (2000). Pfainifit Truck Lease and Service, Inc., d/b/a
A. D. Lift Truck (“plaintiff” or “ADL") opposesthe motion and itis fully briefed. For the following
reasons, the motion will be denied.
Background

This case arose out of a busss relationship between ADL and Nissan. ADL is in the
business of selling new and usetithificks (forklifts) and other industrial transportation equipment,
and supporting parts and service, in various cosintieMissouri and lllinois. Nissan is in the
business of manufacturing lift truck and other industrial transportation equipment under the Nissan
Forklift and Barrett Industrial Trucks marks that a@sold through a natiomde network of dealers.

In January 2010, the parties entered into several agreements: a Nissan Forklift Dealer
Agreement of indefinite term (the “Standardr@égment”), which appointed ADL as the exclusive

authorized dealer of Nissan Forklift productg@ntain counties in lllinois and Missouri; a Nissan
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Forklift Dealer Term Sales and Service Agreement (the “Term Agreement”) which expired by its
terms as of February 1, 2012)daa Dealer Sales Agreement of indefinite term (the “Barrett
Agreement”), for the sale of Barrett Industrial Trucks products.

The three Agreements imposed certain performance obligations and sales goals on ADL.
On January 10, 2012, Nissan sent a letter to ADLngiviotice of its intent not to renew the Term
Agreement, and to allow it to expire as of ke 1, 2012 (the “Notice Letter”). The Notice Letter
asserted that ADL was in default of its obligations with respect to three sections of the Term
Agreement. The Notice Letter also gave notice of Nissan’s intent to terminate the Barrett
Agreement because ADL “has not provided adegsatEs coverage as outlined in Section 11(a).”
The Notice Letter stated, “This letter is your 90-day notice of non-renewal and termination for both
Agreements and [ADL] will no longer be a Nissan or Barrett Dealer as of 4/15/12.” The Notice
Letter also stated that if ADL cured the defdayltachieving specific target goals within 60 days of
the date of the letter, “the non-renewal and tertronawill not go into effect and [Nissan] will offer
[ADL] a new 12-month Term Agreement.”_Id.

ADL filed this action on January 27, 2012 andended its complaint on February 10, 2012.
The amended complaint contained five coulg Memorandum and Order of September 7, 2012,
the Court granted Nissan’s motion to dismiss Adxtlaim under the lllinois Franchise Disclosure
Act (Count Il). SeeDocs. 41, 42. On October 2, 2012, the Court granted ADL’s motion to
voluntarily dismiss without prejude its tortious interference witlusiness expectancy claim (Count
V). SeeDoc. 50. The remaining three counts agsedaims against Nissan under the Missouri
Franchise Act, 8§ 407.405, Mo. Rev. Stat. (Courth;Missouri Power Equipment Act, § 407.753,

Mo. Rev. Stat. (Count Ill); and for preliminary and permanent injunctive relief (Count V).



In Count |, ADL alleged that Nissan violated the Missouri Franchise Act by failing to
provide at least ninety (90) days’ advance notice that it was terminating or failing to renew the
franchise Agreement between the parties. In Count Ill, ADL alleged that Nissan violated the
Missouri Power Equipment Act by (1) terminatihg parties’ Agreements without good cause, and
(2) failing to provide at least ninety (90) dagslvance notice that it was terminating or failing to
renew the Agreements between the partiesMBgorandum and Order of June 12, 2013, the Court
granted Nissan’s motion for summary judgment on the Franchise Act claim in Count | and denied
the motion on the Power Equipment Act claim in CdUntThe case proceedédltrial in July 2013
for a period of four days. Aftever six hours of deliberation, the jury returned its verdict in favor
of Nissan and against ADL, and the Court entered judgment accordingly.

Discussion

|. Legal Standard

In a diversity case such as this, federal courts follow state law regarding an award of

attorney’s fees, absent conflict with a federatwe or court rule, W Co. v. MH Washington

631 F.3d 510, 528 (8th Cir. 2011). $douri law therefore applies to Nissan’s motion for attorney’s
fees. “[T]he general rule in Missouri is thatcaneys’ fees are only recoverable when a statute
specifically authorizes recovery or when ateysi fees are provided for by contract.” Essex

Contracting, Inc. v. Jefferson Cnt277 S.W.3d 647, 657 (Mo. 2009) (esnc) (cited case omitted).

Nissan’s claim for attorney’s fees is statutolyis based on Nissan’s status as a prevailing
party in this action, under the following provision of the Missouri Power Equipment Act:

If a manufacturer, wholesaler or distributviolates any provisions of sections
407.753 and 407.754, a retailer may bring an action against such manufacturer,
wholesaler, or distributor in any court of competent jurisdiction for damages
sustained by the retailer as a consequence of the violation, together with the actual
costs of the action, including reasbfeattorney's fees. The coardly award court
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costs and reasonable attorney fees to the prevailing pemg/remedies set forth in
this section shall not be deemed exclusive and shall be in addition to any other
remedies permitted by law.

8 407.755, Mo. Rev. Stat. (2000) (emphases added).

A. The Parties’ Positions

The parties disagree on the standard toppdied to Nissan’s motion. Nissan contends in
the memorandum in support of its nootithat “[i]f a statute providesifan award of attorneys’ fees,
an award should be given unless ‘specialuritstances’ render it unjust,” citing Blanchard v.

Bergeron489 U.S. 87,89 n.1 (1989ndHensley v. Eckerhad61 U.S. 424, 429 (1983). Nissan

asserts that no such special circumstances exigsinase, and therefore because it is a prevailing
party under Missouri law, it is entitled to recovery of its reasonable attorney’s fees.

ADL responds that because the Power Equipieniises permissive language with respect
to the decision to award or deaitorney fees, whether to award fees and in what amount rests in
the Court’s discretion. ADL further responds thassan misrepresents the standard the Court

should follow in deciding the motion. ADL states that BlanclaadiHenslewre federal civil rights

cases addressing whether a prevailing plainti§ estitled to attorney’fees under the prevailing
party attorney’s fee provision of 42 U.S.C. § 192®L asserts that Nissan fails to mention that
the sentence in Henleyn which it relies includes a footnote that states: “A prevailing defendant
may recover an attorney’s fee only where thewas vexatious, frivolous, or brought to harass or
embarrass the defendant.” Henld$l U.S. at 429 n.2. ADL states that the footnote quotes

Christiansburg Garment Co. v. EEQL34 U.S. 412, 4211087), a Title VII case in which the

Supreme Court first announced that a district cowary only award attorneyfees to a prevailing
defendant upon a finding that the plaintiff'stian was “frivolous, unreasonable, or without

foundation.”) (the “Christiansbuigfandard”). ADL argues that the Christiansistemdard applies
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for prevailing defendants in albatexts involving statutes whichquide for the award of attorney’s
fees to prevailing parties. Thus, ADL argues gravailing defendants, such as Nissan, are entitled

to attorney’s fees only in “very narrow circumstances,” Marquardt v. Lodge 837, Int'| Ass’'n of

Machinists 26 F.3d 842, 848 (8th Cir. 1994), and thalbag as a plaintiff had some basis for its

claim, a prevailing defendant may not recover its attorney’s fees, EEOC v. Kenneth Balk &

Associates, In¢813 F.2d 197, 198 (8th Cir. 1997).

ADL argues that its claims were not frivolous, unreasonable or groundless, and in support
states that (1) its claims were based on the interpretation and application of the language and terms
of the Missouri Power Equipment Act, on which there were no reported decisions interpreting or
applying the Act’s language. Given the lack afgedent as to the meaning of the numerous terms
and provisions of the Act, both parties were lefni@ke their own reasonable interpretations of the
meaning of the Act’'s language in context of faets in the case; (2) its claims and evidence
survived NFC’s dispositive motions after carefahsideration by the Court; and (3) the fact that
this case went to trial over a four-day period and the jury deliberated for six hours is compelling
evidence its claims were not frivolous.

Nissan replies that all but one of ADL’s claims was either dismissed or voluntarily
withdrawn “only as a result of thorough discovery, investigation, challenges and hard work of”
Nissan. Reply at 1. Nissan asserts that Rule iedfederal Rules of Civil Procedure places the
burden of investigating allegations on ADL befdréled its claims. Nissan contends that ADL
“continued to fabricate misleading argumenssich as Nissan’s “alleged treatment of ‘other
dealers;’ irrelevant claims about wholesale goals that it knew were not even governed by the
agreements in this case; and claims that Mk€tutives had ‘sinister’ motives when all evidence

showed NFC went out of its wayhelp ADL become a better dealer.” Reply at 2. Nissan discusses



at length its contention that various allegations ADL made in its complaint and during the course
of this litigation were groundless and contrary to the actual facts, and that ADL twisted the “good
cause” language of the Power Equipment Act and presented evidence that did not meet the legal
standard under either relevant type of good cause codified in the Act.

Nissan disputes ADL’s assertion that it misrepresented the standard for an award of
attorney’s fees in this case, and argues that ADL is incorrect that Christiaestainshes two
standards for an award of attorney’s fees, one for prevailing plaintiffs and one for prevailing
defendants. Nissan seizes on a case that ADd fdtehe proposition that the only cases to which
the_Christiansburgule for an award of attney’s fees to prevailing defendants has not been applied

are federal Copyright Act cases, Fogarty v. Fantasy,3546.U.S. 517 (1994). Sé&&em. Opp. at

4,n.1. Nissan argues that in Fogatttye Supreme Court explained that the Christiansttarglard

does not apply in a copyright action because, in csitvaivil rights caseshere the plaintiff often

has little means relative to civil rights defendatits,language of the Copyright Act contains “no
hint that successful plaintiffs@to be treated differently than successful defendants,” 510 U.S. at
522, and both plaintiffs and defendants under thpy@ght Act could run the gamut from being
poor individuals to wealthy corporations. &t.524.

Nissan contends that as with the Copyright Act, plaintiffs under the Missouri Power
Equipment Act may range from large corporations to small dealers, and defendant manufacturers
may have markets shares andedmith of product” that are large small. Nissan notes that ADL
is a corporation in the business of selling and repairing industrial, maintenance and construction
power equipment, and offers the self-serving and unsupported contention that it is a “mid-sized
industrial manufacturer based in Marengo, Illinoigwvabout 400 employees.” Reply at 9. Nissan

contends there is no evidence the Missouri legisaniended to differentiate between such dealers



and manufacturers in the statute’s fee-shifting [@iowi, as there is no hint in the language of the
Power Equipment Act that successful defendarsdabe treated any differently than successful
plaintiffs. Nissan argues that application of the Christiansftarglard would “defeat the legislative
intent and essentially gut the Power Equipmeritdkdts fee-shirting [sic] language when applied
to a prevailing defendant.”_ld.

Finally, Nissan argues that even if the Christiansistmgdard applge ADL’s conduct as
described in its motion and Reply shows thahumber of ADL’s assertions were frivolous,
unreasonable, groundless and brought in bad faith. Nissan moves in the alternative to award fees
in proportion to the claims eliminated beforalirwhich it suggests would include approximately
three-quarters of its incurred fees.

B. An Award of Attorney’s Fees under 8 407.755 is Discretionary

As a threshold matter, the Court finds that Nissan’s motion for attorney’s fees sought to
misrepresent the applicable standard. Nissan’s motion properly acknowledged that the Missouri
Power Equipment Act gives the Court discretioaward fees to a prevailing party, but then argued

it was entitled to fees based on the Supreme Court’s statement in Hbag|&ly a statute provides

for an award of attorney’s fees, an award stidad given unless ‘special circumstances’ render it
unjust.” Mot. for Atty Fees at 3. As ADL pobut, immediately following the quoted sentence in
Hensleyis a footnote that states a much stristandard applies where a prevailing defendaaks
attorney’s fees. It was misleading for Nissant®the Supreme Court’s articulation of the standard
for awarding attorney’s fees to a prevailing pldfntvhere it articulated a different standard for a
prevailing defendant and Nissan is a prevailing defendant.

Then, seizing on ADL’s citation to the Fogagtyception to Henslan its opposition, Nissan

completely changes its argument and contends in its Reply that Hersspgrate standards for



awards of attorney’s fees to prevailing pldistand defendants apply only to federal civil rights
cases, and that the standard applicable undéedieeal Copyright Act should be applied under the
Power Equipment Act. This is a remarkable argatngiven that Nissan initially argued that federal

civil rights cases Blanchahd_Henslentitled it to an award of fees.

As has been previously stated, there are no reported decisions interpreting the Missouri

Power Equipment Act. Under Erie R. Co. v. Tompki3R4 U.S. 64, 78 (1938), a federal court

sitting in diversity is bound by the decisions of the state’s highest court. It is the federal courts’
function to “interpret and apply, rather than to fatate and establish, state law. In diversity cases
where, as here, the highest state tribunal has not definitely decided a legal issue, we attempt to

determine how that court would decitie matter.”_Schiernbeck v. DayisA3 F.3d 434, 441 (8th

Cir. 1998) (quoted case omitted). In the alggeof any controlling Missouri Supreme Court
authority, a court may consider “relevant state preng@nalogous decisions, considered dicta, . . .

and any other reliable data.” St. Paul Fire & Marine Ins. Co. v. S¢id@.3d 878, 880 (8th Cir.

1998) (quoted case omitted).

The Missouri legislature has enacted dozestatutes that contain fee-shifting provisions.
Seell Mo. Damages § 20.12 (MoBar 3d ed. 2012).efEhare statutory fee-shifting provisions in
other sections of Chapter 407, the Missouri Maralising Practices Act (“MMPA”), and these are
the most useful for purposes of interpreting iower Equipment Act, as individual statutes

comprising a chapter are to benstrued consistently with each other. See City of St. Louis v.

Carpenter341 S.W.2d 786, 788-89 (Mo. 1961).
The Eighth Circuit Court of Appeals has h#idt cases involving 42 U.S.C. § 1988 provide
the appropriate guidance for attorneae$ award in cases under § 407.025.1 of the MMPA.

Grabinski v. Blue Springs Ford Sales, [i#03 F.3d 1024, 1027-28 (8th Cir. 2000). In reaching this




conclusion, the Eighth Circuit found controlliagMissouri Supreme Court decision, O'Brien v.

B.L.C. Insurance Cp.768 S.W.2d 64 (Mo. 1989) (en banc), that applied U.S. Supreme Court

decisions interpreting 8 1988 in deciding whether attorney’s fees should be awarded under a

different section of the MMPA, 8§ 407.545.1. The Eighth Circuit stated:

Although_O'Briennvolved the attorney's fepsovision of a different statute
from the one applicable here, namely, Mo. Ann. Stat. § 407.545.1 (West 1979,
repealed 1989), we nevertheless think that O'Biseapposite authority. The
relevant statute in O'Brigorovided that “[a]ny personhwo, with intent to defraud,
violates any of the provisions of [certatatutes] shall be liable . . . in the case of
any successful action to enforce the liability. [for] reasonable attorney fees”
(emphasis supplied). That statute, agrilabcourt in our case pointed out, appeared
to mandate attorney's fees in successful actions. But the OdBremever alluded
to that fact in deciding the case; ingtet relied on certain United States Supreme
Court cases interpreting 42 U.S.C. 8§ 1988(b) in deciding whether and under what
circumstances an award of attorney's fees is appropriat®©'Been 768 S.W.2d
at71.

We think that it is important to notkat the wording of 42 U.S.C. § 1988(b)
is identical in every material respectiat of Mo. Ann. Stat. § 407.025.1, the statute
applicable in our case: The federal statute provides that “the court, in its discretion,
may allow the prevailing party . . . a reasable attorney's fee,” and the Missouri
statute provides that “[t]he court . . . ynaward to the prevailing party attorney's
fees, based on the amount of time reasonably expended.” Since the Missouri
Supreme Court in O'Briemsed federal cases to determine when fees are due under
a state statute that evidently mandated aardwf fees, we think that there is even
more reason to expect that it would usehscases when deciding an attorney's fees
award under a statute with discretionary lamguartually identicato that contained
in 8 1988(h). We therefore conclude that cases involving § 1988(b) provide the
appropriate guidance in 8 407.025.1 attorney's fees cases.

Grabinskj 203 F.3d at 1027-28.

The Eighth Circuit’s interpretation of O'Briein Grabinskiwas rejected by the Missouri

Court of Appeals in Scott v. Blue Springs Ford Sales, g5 S.W.3d 145 (Mo. Ct. App. 2005),

rev'd on other ground476 S.W.3d 140 (Mo. 2005) (en banc), te #xtent that it held “[the] trial

court abused its discretion when it denied [pl#fijdittorney’'s fees simply because it felt that the

punitive damages award was ‘generous’ and because it did not want to ‘pad’ the punitive damage



award with a fee award in this case.” Scdft4 S.W.3d at 1167 (quoting GrabinsRD3 F.3d at
1028 (internal quotation marks omitted)). The Miss@aurt of Appeals explained that it believed
that O’Brieris citation to federal civil rights decisions was for a reason much more limited than the

Eighth Circuit’s interpretation:

A careful reading of O'Brieclearly shows that the citation to the federal
cases by the [Missouri Supreme] Court, relied upon by the Gralwaski for its
interpretation of 8 407.025.1, was done soilelyupport of the [Missouri Supreme]
Court’s directive that, in determininipe award of attorney’s fees on remand,
attorney's fees having been mandated by Htatst, one factor to be considered was
the result achieved. O'Brieri68 S.W.2d at 71. This could hardly be interpreted as
signaling, as the Grabinskiourt held, that the Missouri Supreme Court was
implicitly adopting the federal rule, with respect to 8 1988(b), that in determining an
award of attorney's fees, pursuant #03.025.1, the trial court, as a matter of law,
cannot consider the award of damages ¢éopaintiff. The statute in question in
O'Brienmandated attorney's fees such that@ourt's citation of the federal cases
in question did not bear on the issue that confronted the Gralomsi#iand now
confronts us. Hence, Grabinskesides being contrary to the clear language of the
statute, which we discuss, supra, was not well reasoned].]

Scott 215 S.W.3d at 169-70. The Missouri Court of Agls stated the rule in Missouri is that an
award of attorney’s fees under § 407.025.1 ligkiwthe discretion of the trial court:

In using the term “may” in 8 407.025.1, ashie award of attorney's fees, the
legislature clearly intended that the tigalurt could, but was not required to, award
attorney's fees to a prevailing party, opther words, that such an award is within
the trial court's discretion. Séere Estate of Parke?5 S.W.3d at 616 (stating that
the “[u]se of the word ‘may’ in a statui@plies alternate podsiities and that the
conferee of the power has discretiontite exercise of the power”); sedso
Carpenter v. Discount Motors, In652 S.W.2d 716, 718 (Mo. App. 1983) (holding
that § 407.025 “leaves little, if any, roomdoubt that the ultimate decision as to
whether any punitive damages or attorney fees will be granted is invested to the
sound discretion of the court”).

Scott 215 S.W.3d at 167.

When the Missouri Supreme Court reversed Smotbther grounds, it did not address the

attorney’s fees issue or comment on kbwer court’s interpretation of O’Brienr Grabinski

Further guidance from the Missouri Supren@uf® on attorney’s fees under the MMPA can be
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discerned, however, from its recent decisioBémry v. Volkswagen Group of America, In897

S.W.3d 425 (Mo. 2013) (en banc). Bemgdressed attorney’s fees in a class action under
8 407.025.2 of the MMPA. This section is simila 8 407.025.1 that was at issue in O'Braaul
Grabinskj and provides that a “court may in its digme order . . . reasonable attorney’s fees.”
§407.205.2. The Missouri Supreme Court statechthatvard of attorney’s fees under the MMPA
is reviewed for an abuse of discretion under the following standard:

The trial court is deemed an expert at fasing an award of attorneys' fees and may

do so at its discretion. WesteBlue Print Co., LLC v. Robert867 S.W.3d 7, 23

(Mo. banc 2012). “To demonstrate an abuse of discretion, the complaining party

must show the trial court's decision was against the logic of the circumstances and

so arbitrary and unreasonable as to shock one's sense of justic€dudting
Howard v. City of Kansas Cify832 S.W.3d 772, 792 (Mo. banc 2011)).

Berry, 397 S.W.3d at 430-31.

The Berrydecision was an opportunity for the Missouri Supreme Court to reiterate that
federal civil rights cases are relevant to theision to award fees under the MMPA, as opposed to
the amount of fees, but it did not do so. The cdigrstate, “While the trial court has discretion to
award reasonable attorneys’ fees, there are fatliat may be considered to determine the amount
of attorneys’ fees to award. One consideratiotgetermining the amount of attorneys' fees is the

result achieved. O'Brienv. B.L.C. Ins. C@68 S.W.2d 64, 71 (Mo. banc 1989); sésoHensley

v. Eckerhart 461 U.S. 424, (1983).”_Berng97 S.W.3d at 431 (internal citation and parallel
citations omitted).
Based on the Missouri Supreme Court’'s comments on the discretionary nature of an award

of attorney’s fees under thMPA, and the context of the court’s reference to O’'Baad Hensley

the Court concludes the Missouri Supreme Court did not implicitly adopt the federal standards of

42 U.S.C. § 1988(b) for determining whether t@edvattorney’s fees under the MMPA. Instead,
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it appears that Missouri courts apply an abusesafdtion standard which may be informed, at least
with respect to the amount of fees to be awarded, by federal civil rights cases.

Based on the foregoing discussion, tlei@ concludes that the Christiansbsatgndard does
not control this state law issue, but does stmde useful light on how a judge should exercise
discretion under the Power Equipment Act. Tloei€in independent rearch has not found any
Missouri cases that address the appropriate statmwapply to a prevailing defendant’s motion for
attorney’s fees under a statutghndiscretionary language similar to that of the Power Equipment
Act. By using the word “may” in the attorneyfse provision of the Power Equipment Act, the
Missouri legislature clearly authorized courts to exercise their discretion. This is consistent with
the Missouri Supreme Court’s decision in Besind other cases that addressing the attorney’s fee
provision in § 407.025.

The Court’s decision whetheraward fees to Nissan as theyailing defendant in this case
is informed in part by the Missouri Supreme Court’s characterization of the MMPA as paternalistic
and intended to protect Missouri citizens:

The MMPA'’s fundamental purpose is tipeotection of consumers,” and, to

promote that purpose, the act prohibitséafraudulent or deceptive merchandising

practices. The MMPA is “paternalistic legislation designed to protect those that

could not otherwise protect themselves.” The legislature granted discretion to the

trial court to award, “in addition to damag@njunction or other equitable relief and

reasonable attorney's fees.” Section 407.02&se remedial measures are designed

not only to remedy violations of the MMPA, but also prospectively to deter

prohibited conduct and protect Missouri citizens.
Berry, 397 S.W.3d at 433 (internal citations and quotesk omitted). The Missouri Supreme Court

has previously stated that the statutes in Chapter 407 “carry heightened public policy

considerations,” High Life Sales Co. v. Brown-Forman C@p3 S.W.2d 493, 498 (Mo. 1992) (en
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banc), reflect a “strong public policy” of protewi franchisees, and are “fundamental policy.” Id.
at 498.

Because the Missouri legislature’s enactmeh statutory protections for Missouri
franchisees such as ADL is paternalistic and reflects strong public policy and fundamental policy
decisions, it is appropriate to apply a different standard to a prevailing defendant’s request for
attorney’s fees under § 407.755 than would be applied to such a request by a prevailing plaintiff.
In the absence of specific gurtze from the Missouri Supreme Court on this issue, the Court
concludes that an award of fees should nohade to a prevailingefendant under § 407.755 unless
the plaintiff's claims were frivalus, unreasonable or groundless. @fristiansburg434 U.S. at
422. Under such a standard, the mere fact thaiiatifif s claims were disposed of on a dispositive
motion would not, by itself, render the claifmsolous, unreasonable or groundless.ald421-22.

The Court will now apply this standard to the facts of this case.

[I. Nissan is Not Entitled to Attorney’s Fees

As a threshold matter, the Court rejects Nissanhtention that Rule 11, Fed. R. Civ. P., has
any relevance to the decision whether to award attorney’s fees against ADL under § 407.755.
Nissan did not file a Rule 11 motion in this case and is not seeking its fees as a Rule 11 sanction.
The Court also rejects Nissan’s assertiat &kDL knowingly filed a baseless claim under
the Power Equipment Act. The Complaint in ttase raised novel issues of Missouri law, as there
were no reported cases interpreting or apglythe Act’s language when the case was filed.

Because the Act has multiple undefined terms and provisions that were at issue in this case, the

A recent Westlaw search indicates the instaise is the only case reported under the Act.
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parties were left to make their own reasonaltierpretations of the Act's meaning in the context
of the facts of this case.

It is relevant to the attorney’s fee inquiry thias case survived to be tried to a jury. Nissan
filed a motion to dismiss the First Amended Cdamt which was denied, except for a count under
the lllinois Franchise Act. In pertinent partget@ourt denied Nissan’s motion to dismiss the Power
Equipment Act claim finding that the complaint’s allegations were sufficient to “reasonably infer
that Nissan did not have good cause to terminate its relationship with ADL.” Mem. and Order of
Sept. 7, 2012 at 9-10. (Doc. 41)

The Court granted Nissan’s motion for summary judgment on ADL’s Missouri Franchise
Act claim, but denied the motion on the Power Equipment Act claim, finding that:

genuine issues of material fact exist that preclude summary judgment on ADL’s

Power Equipment Act claim based omténation without good cause, including but

not limited to whether Nissan's salepals for ADL were “essential’” or

“reasonable;” whether ADL failed to substialy comply with those goals; whether

Nissan treated ADL differently than oth@milarly situated retailers; and whether

ADL “consistently” failed to meet Nissan’s requirements for “reasonable market

penetration” in “comparable marketing areas.”

Mem. and Order of June 12, 2013 at 9. (Doc. 92 Qburt notes that all ¢fie terms in quotation
marks were included in but not defined in the Power Equipment Act.

The Court also denied in part Nissan’s motion to exclude the testimony of ADL’s expert
witness and denied its motion to exclude téstimony of ADL’s controller, who offered lay
testimony concerning damages. The Court requested that Nissan renew its objections to the
controller’'s lay testimony through a motion in limine, and invited the parties to provide further
briefing to identify “relevant legal authority froather jurisdictions addressing the correct measure

of damages in the context of franchise termams” because there were no cases interpreting the

Power Equipment Act's damages provision. Mamd Order of Jun&3, 2013 at 8, 12. (Doc. 94)
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Nissan’s motion for fees reiterates many of the same arguments it made in its dispositive and
Daubertmotions, in support of its contention that ADIclaims were baseless. The Court already
considered these arguments in findings that ADRdsver Equipment Act claims were not subject
to dismissal or summary judgment. This weighs heavily against a post-judgment finding that the
claims were frivolous, unreasonable or groundlésasgther, the Court psided over the four-day
trial and heard all of ADL’s evidence, as well as Nissan’s. From that vantage point, the Court finds
that ADL’s claims, although ultimately unsusséul, were not frivolous, unreasonable or
groundless. Nissan’s motion for attorney’s fees should therefore be denied.

Conclusion

For the foregoing reasons, the Court declines to award defendant Nissan its attorney’s fees
as a prevailing party under 8§ 407.76Bssouri Revised Statutes, and its motion for attorney’s fees
will be denied. Accordingly,

IT ISHEREBY ORDERED that defendant Nissan Forkl@orporation, North America’s

motion for attorney’s fees BENIED. [Doc. 140]

Ul (7 Sor—

CHARLESA. SHAW
UNITED STATESDISTRICT JUDGE

Dated this__3rd day of December, 2013.

15



