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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOURI
EASTERN DI VI SI ON

CHARLES BLUME, individually and )
on behal f of all others simlarly )
si tuat ed, )
)
Plaintiff, )
)
V. ) No. 4:12 CV 165 DDN
)
| NTERNATI ONAL SERVI CES, | NC., )
et al., )
)
Def endant s. )
MEMORANDUM AND ORDER
This action is before the court upon the notions of defendants
International Services, Inc., f/k/a International Profit Associates,

Inc., a/k/la RO-North Anmerica, Inc.; GPS USA Inc.; and Integrated
Busi ness Analysis, Inc., a/k/a IBA USA to dismss for |ack of personal
jurisdiction (Doc. 10), to dism ss for inproper venue (Doc. 11), and to
transfer (Doc. 13). The parties have consented to the exercise of
pl enary authority by the undersigned United States Mgistrate Judge
pursuant to 28 U S.C. §8 636(c). (Doc. 17.) Oal argunment was heard on
April 5, 2012.

. BACKGROUND

On January 31, 2012, plaintiff Charles Bl ume comrenced this action,

i ndividually and on behalf of all others sinmilarly situated, against his
former enpl oyer, defendants | nternational Ser vi ces, I nc., f/kla
International Profit Associates, Inc., a/k/la RO-North Arerica, Inc.; GPS
USA, Inc.; and Integrated Business Analysis, Inc., a/klia |IBA USA
(collectively, defendants),! for unpaid wages. (Doc. 1.) According to
t he conplaint, defendants are Illinois corporations with their principal

1n his conplaint, plaintiff alleges that defendants “are all
subject to the sanme corporate structure, have the sane nanagenent, the
same ownership[,] and[] jointly controlled all relevant aspects of [his
and the prospective opt-in plaintiffs’] ternms and conditions of
enpl oynment.” (Doc. 1 at ¥ 5.)
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pl ace of business in Buffalo Grove, Illinois. (ld. at 1 5.) Defendants
are in the business of providing on-site business consulting services to
smal | -t o-nedi um sized businesses. (Id. at 1 1, 7) Plaintiff, a
resident of St. Louis County, Mssouri, worked as a Senior Business
Consultant (SBC) for defendants from 1999 to 2010. (ld. at 9T 2, 6.)
SBCs travel to clients nationwi de to performconsulting services. (ld.
at 1 7-9.) Defendants’ clients are charged based upon the nunber of
hours billed by the SBCs. (ld. at T 7.)

Plaintiff alleges that defendants do not accurately record the tine
that their SBCs work and instead track only the hours billed by their
SBCs. (ld. at § 10.) Defendants instruct their SBCs to bill only for
time spent working at client | ocations, even though the SBCs nust perform
work away fromclient |ocations and defendants pay their SBCs only for
time billed to clients. (ILd. at 97 11-12.) Def endants al so require
their SBCs to perform other, non-conpensated work, including attending
“pre-neetings” before the beginning of a project and attendi ng weekend
meetings in Chicago, Illinois. (ld. at 971 13-14.) SBCs are also
required to be at their respective “Hotel of Record” by the Sunday
eveni ng before a project is set to begin. (ld. at § 15.) SBCs travel
hone on Fridays unless they are required to travel to Chicago for a
nmeet i ng. (1d.) If an SBC is not booked by Friday afternoon for a
proj ect begi nning during the com ng week, the SBC nmust go to his or her
hone airport on Sunday afternoon to wait for a project assignnent.
(ILd. at T 16.) Upon receiving a project assignnent, the SBC inmediately
travels to the client’s city. (lLd.) The SBC nust stay at the airport
until as late as 8:00 p.m waiting to be assigned a project. (ld.) |If
the SBC is not assigned a project, he or she is released and allowed to
return home, but is required to return to the airport the follow ng
afternoon to again await assignnent of a project. (ld.)

Plaintiff alleges that he and all other SBCs were not conpensated
for their tine waiting at airports or traveling to and from client
| ocations. (ld. at 1 17, 18.) Plaintiff alleges that defendants expect
their SBCs to work at | east 50 hours each week but do not pay their SBCs
overtime wages. (ld. at 1 19-20.) Plaintiff also alleges that in 2011,
t he Departnment of Labor investigated defendants’ practices and det erni ned
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that defendants’ SBCs were entitled to overtinme wages, which defendants
refused to pay voluntarily. (ld. at T 21.)

Plaintiff comrenced this action as an “opt-in” collective action
under 29 U.S.C. 8 216(b). (ld. at § 23.) Plaintiff seeks individual and
collective relief from defendants’ nethod of record keeping and for
defendants’ failure to pay overti ne wages and wages for all hours worked.
(ld. at 9 24.)

In Count |, plaintiff alleges that defendants violated the federal
Fair Labor Standards Act (FLSA), 29 U S.C. 88 201-19, by failing to pay
SBCs overtine wages and wages for all hours worked. (ld. at 1 25-34.)
Plaintiff alleges that defendants have wilfully failed to keep accurate
records of all hours worked by SBCs. (ld. at § 29.) Plaintiff seeks
conmpensat ory dammges, |iqui dated damages, attorney’'s fees, costs, pre-
judgnment interest, and post-judgnent interest. (ld. at {7 33-35.)

[I. MOTIONS TO DI SM SS
Def endants nove to dism ss under Rule 12(b)(2) for | ack of personal

jurisdiction and under Rule 12(b)(3) for inproper venue. Def endant s
argue that the applicable venue statute, 28 U S.C. § 1391, requires that
t he court have specific jurisdiction over a defendant,? and that di sm ssal
i s necessary because the court |acks specific jurisdiction over them
Def endants alternatively argue that the court also |acks general
jurisdiction over themand, as such, the Eastern District of Mssouri is
not the proper forumfor this action. (Docs. 10-12.)

Plaintiff responds that defendants have substantial contacts with
M ssouri and, pursuant to Mssouri’s long-arm statute, the court has
personal jurisdiction over them Plaintiff also argues that defendants
consented to jurisdiction by registering with the M ssouri Secretary of
State and by designating an agent in Mssouri for service of process.
(Doc. 18.)

’See 28 U.S.C. 8§ 1391(c)(2) (“For all venue purposes . . . an entity
with the capacity to sue and be sued . . . shall be deened to reside, if
a defendant, in any judicial district in which such defendant is subject
to the court’s personal jurisdiction with respect to the civil action in
question . . . .” (enphasis added)).

- 3 -



Def endants reply that the court does not have specific jurisdiction
over them because the allegations in plaintiff’s conplaint do not arise
out of their contacts with Mssouri. Defendants also argue that under
M ssouri | aw, they have not consented to jurisdiction by registering with
the M ssouri Secretary of State or by appointing a registered agent in
M ssouri for service of process. (Doc. 21.)

[11. MOTION TO TRANSFER

Def endants alternatively nove to transfer this actionto the United

States District Court for the Northern District of Illinois. Defendants
argue that plaintiff could have originally brought this action in the
Northern District of Illinois and that the Northern District of Illinois

is a nore convenient venue for the parties and the possible w tnesses.
(Docs. 13-14.)

Plaintiff responds that his decision to commence this action in the
Eastern District of Mssouri should be accorded great weight. Plaintiff
al so argues that defendants hope to shift any inconveni ence from them
onto himand the prospective opt-in plaintiffs. Plaintiff further argues
that the Eastern District of Mssouri is a nore convenient forumfor nost
of the possible witnesses. (Doc. 19.)

Def endants reply that plaintiff’s choice of forumshoul d be af f orded
little weight and that the Northern District of Illinois would be a nore
conveni ent forumfor nost of the parties, including the prospective opt-
in plaintiffs, and nost of the possible witnesses. (Doc. 22.)

V. DISCUSSI ON

The court may transfer a case pursuant to 28 U. S.C. § 1404(a)? even

wi t hout personal jurisdiction over a defendant.® Goldlaw, Inc. v.

3“For the convenience of parties and witnesses, in the interest of
justice, a district court may transfer any civil action to any other
district or division where it mght have been brought or to any district
or division to which all parties have consented.” 28 U S. C. § 1404(a).

‘Def endant s do not chal |l enge the court’s subject matter jurisdiction
over the action, the lack of which would have precluded transfer. See
(continued...)



Hei man, 369 U. S. 463, 465-67 (1962); Follette v. WAl-Mart Stores, Inc.,
41 F.3d 1234, 1238 (8th Cr. 1994); Election Sys. & Software, Inc. V.
Avante Int’'l Tech. Corp., No. 8:07CVv375, 2008 W. 943338, at *2 (D. Neb.
Apr. 7, 2008); Naegler v. Nissan Mdtor Co., 835 F. Supp. 1152, 1156 (WD.
Mb. 1993).

Thus, the court first considers defendants’ notion to transfer the
action to the United States District Court for the Northern District of
I11inois. See Mller v. Hanbrick, 905 F.2d 259, 262 (9th Cr. 1990)
(explaining that transfer is often nore appropriate than dism ssal

because often “di sm ssal of an action that coul d be brought el sewhere is
“time-consunming and justice-defeating’ ” (quoting Goldlaw, 369 U S at
467)); accord Poku v. FDIC, 752 F. Supp. 2d 23, 27 (D.D.C. 2010).

A. Mtion to Transfer

A district court has the authority to transfer a case to another
di strict when transfer would further (1) the conveni ence of the parti es;
(2) the convenience of the witnesses; and (3) the interest of justice.
28 U.S.C. 8 1404(a). The court nust consider each of these factors but
is not limted by them determning whether transfer is appropriate
“require[s] a case-by-case evaluation of the particular circunstances at
hand and a consideration of all relevant factors.” Terra Int’'l, Inc. v.
Mss. Chem Corp., 119 F.3d 688, 691 (8th G r. 1997); accord In re Apple,
Inc., 602 F.3d 909, 912 (8th Cir. 2010) (per curian). Oher relevant
factors can include: (4) the accessibility to records and docunents;

(5) the location of the alleged conduct; (6) the law of each forum
(7) issues of judicial econony; (8) the plaintiff’s choice of forum
(9) the costs of litigating in each forum (10) each party’s ability to
enforce a judgnent; (11) obstacles to a fair trial; (12) conflict of |aw
i ssues; and (13) a court’s expertise with the law of the forum Terra,
119 F.3d at 696. The party seeking transfer bears the burden of show ng

4(...continued)
Integrated Health Servs. v. THC Co., 417 F.3d 953, 957 (8th Cir. 2005)
(“[Al court without subject matter jurisdiction cannot transfer a case
to another court under 28 U.S.C. 8§ 1404(a).").
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that the balance of factors “strongly” favors transfer. Gaff v. OQnest
Commt’ ns Corp., 33 F. Supp. 2d 1117, 1121 (D. Mnn. 1999).

Initially, the parties agree that plaintiff could have comenced
this actioninthe United States District Court for the Northern District
of Illinois, as his claim arises under federal |aw and defendants’
corporate headquarters is located within the Northern District of
Illinois. (Doc. 14-1 at T 5); see 28 U S.C. § 1331 (federal question
subject nmatter jurisdiction); & 1391(b)(1) and (c)(2) (venue and
residency of corporate defendants). Thus, transfer to the Northern
District of Illinois is potentially available under § 1404(a). See

§ 1404(a) (the court may transfer only to a district in which the action
could have originally been brought).

1. Convenience of the Parties

Concerni ng the convenience of the parties, defendants argue that

litigating in the Northern District of Illinois would be nore conveni ent
for them and for nore of the potential opt-in plaintiffs. Plaintiff
argues that litigating this case in the Northern District of Illinois

woul d be nore convenient only for defendants, and that defendants seek
to shift the inconveni ence fromthemonto him

In support of their argument for transfer, defendants note that
their corporate headquarters is in Buffalo Gove, Illinois, which is
within the Northern District of [Illinois. (Doc. 14-1 at ¢ 15.)
Def endant s al so note that approxi mately 712 of their 1,450 enpl oyees work
in Buffalo Grove; at least 30 of their SBCs currently reside in the
Chicago, Illinois area; and only plaintiff and 13 other SBCs are
currently residents of Mssouri. (lLd. at Y 24-27; Doc. 22-1 at T 9.)

Whet her transfer woul d be nore convenient for the potential opt-in
plaintiffs is, at this stage of the proceedings, only specul ation. At
this time, there is only one plaintiff; the opt-in plaintiffs are only
potential parties. Wiile, as defendants argue, nore potential parties
may reside in the Northern District of Illinois than in the Eastern



District of Mssouri,® there is no way of know ng whet her nore SBCs from

the Northern District of Illinoiswill actually opt-in than SBCs fromthe
Eastern District of Mssouri. For that matter, there is no way of
knowi ng whet her any SBCs fromthe Northern District of Illinois wll opt-

in as parties to this action.

If SBCs who reside in the Northern District of Illinois or el sewhere
besi des M ssouri opt-in, the convenience-of-the-parties factor will need
further consideration. At this time, however, plaintiff is the only
claimant in this action, and he resides in the Eastern District of
M ssouri. Therefore, transferring the case to the Northern District of
Illinois would, as plaintiff argues, only shift the burden from
defendants onto plaintiff. E. g., Battenfeld Techs., Inc. v. Birchwood
Labs., Inc., No. 2:11-cv-04099-NKL, 2011 W 4088901, at *2 (WD. M.
Sept. 14, 2011) (“The Court wll not transfer venue based on the
conveni ence factors if the result would be nerely to shift the

i nconveni ence fromone party to another.”).

The record is insufficient for the court to determne the |ikelihood
that nore plaintiffs will opt-in fromthe Northern District of Illinois
than fromthe Eastern District of Mssouri or el sewhere so as to tip the
conveni ence scale in favor of transfer. E.g., Shultz v. Hyatt Vacation
Mktg. Corp., No. 10-CV-04568-LHK, 2011 W. 768735, at *7 (N.D. Cal. Feb.
28, 2011) (“Gven that there is no way to know now whet her these putative

class nmenbers will eventually play a role in this case, it would be
undul y specul ative to place significant weight on their convenience.”).

Thus, the convenience of the parties does not weigh in favor of
transfer at this tinme.

2. Conveni ence of the Wtnesses

Concerni ng t he conveni ence of the wi t nesses, defendants contend t hat
their primary potential wtnesses include their nanagenent-|evel

This, too, may not be accurate, as defendants proffer information
relating only to current SBCs. See (Doc. 14-1 at § 27, Doc. 22-1 at
T 9.) However, the potential opt-in plaintiffs are not limted to
defendants’ current SBCs; plaintiff hinself is no |onger enployed by
defendants. See (Doc. 1 at 1Y 6, 24.)
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cor por at e enpl oyees, executive-1|evel corporate enpl oyees, human r esour ces
department enpl oyees, and payroll departnment enpl oyees. These enpl oyees
work at defendants’ corporate headquarters and reside in the Buffalo
Gove, Illinois area.® (Doc. 14-1 at 1T 16-17.)

As with the convenience-of-the-parties factor, the court is unable
to determne at this tinme whether the conveni ence of the wi tnesses wei ghs
in favor of transfer. Al t hough defendants have identified potential
wi tnesses who work and reside in the Northern District of Illinois, it
may be that nore SBCs residing in the Eastern District of Mssouri or
el sewhere opt-in as plaintiffs and testify at trial than SBCs residing
in the Northern District of Illinois. Moreover, SBCs could decline to
opt-in as plaintiffs but nonetheless retain relevant information and
testify as non-party wtnesses. Def endants currently enpl oy
approxi mately 420 SBCs; the nunber of past SBCs is unknown. (Doc. 14-1
at  26.) Gven their nunber and inportance, depending on their
i nvol venrent in this action, the conveni ence of the SBCs is of substanti al
significance.

As di scussed above, the SBCs involvement in this action and their
conveni ence is too speculative to evaluate at this tine. E.g., Joyner
v. Solvay Pharm, Inc., No. 3:10Cv36-HEH, 2010 W 2163876, at *3 (E. D
Va. May 27, 2010) (explaining that w tness convenience did not justify

transfer at that time and declining “to speculate as to what added
conveni ence the [alternate] venue would provide if [the] claim[were to]
beconme[] a collective action”); dayton v. Heartland Res., Inc., No.
3: 08-cv-0513, 2008 W. 2697430, at *5 (MD. Tenn. June 30, 2008)
(declining to speculate as to witness conveni ence where “[n]either party

provided the court with the precise nunbers of w tnesses |ocated
in[either state]” and where “wi tnesses | ocated outside of both [states]
[woul d] be required to travel to trial in any circunstance”); Talbot v.
Def endant St. Mary's Hosp. & Med. Ctr., Inc., No. 07-cv-02669-ZLW CBS,

5To the extent so required, defendants have specifically identified
t hese potential w tnesses. (Doc. 22-1 at 91 4-8); see Standard Ofice
Sys. v. Ricoh Corp., 742 F. Supp. 534, 538 (WD. Ark. 1990) (“The party
seeking the transfer nust clearly specify the key witnesses to be called
and nust make a general statement of what their testinmony will cover.”
(citation omtted)).
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2008 W. 1766644, at *2 (D. Colo. Apr. 16, 2008) (“[A]t this early stage
the Court cannot determine the relative materiality of the two broad
categories of witnesses, and it has not yet been determ ned whi ch and how
many of these witnesses actually will testify.”).

Beyond their nunbers, the SBCs’ testinony also appears to be at
| east as inportant as defendants’ corporate enpl oyees’ testinony. See
Terra, 119 F.3d at 696 (agreeing with the district court that “sheer
nunbers of witnesses will not decide which way the conveni ence factor

tips” (citation omtted)); Preston v. M ssouri-Nebraska Express, Inc.,
No. 91-0056-Cv-W6, 1991 W 626751, at *2 (WD. M. Cct. 16, 1991)
(“[Witness conveni ence and availability is not a nunbers gane where the
only consideration is where the nost witnesses are |ocated. The nature
and quality of the wtnesses’ testinmony nust also be taken into
account.”).

Def endants note the inconveni ence and disruption to their business
operations that would be caused by litigating this action in the Eastern
District of Mssouri rather than in the Northern District of Illinois.
See (Doc. 14-1 at 97 15, 18-19.) Courts have afforded simlar argunents
varying weight. Conpare Carnegie Mellon Univ. v. Marvell Tech. G oup,
Ltd., No. 09-290, 2009 W 3055300, at *4 (WD. Pa. Sept. 21, 2009)
(stating that the potential disruption to the defendants’ business

operations and to the defendants’ enpl oyees’ schedules were irrel evant
to the transfer analysis because these factors “[did] not concern
nonparty wi tnesses, and [did] not clai mactual unavailability for trial”)
with Wayne Cnty. Enps.’ Ret. Sys. v. MdC Inv. Corp., 604 F. Supp. 2d
969, 976 (E.D. Mch. 2009) (“There 1is authority that suggests
consi deration should also be given to the potential disruption of the

def endant’ s busi ness caused by the absence of its enployees from the
jurisdiction during the litigation.” (citation omtted)). Regardless,
given the uncertainty as to the invol vement, residency, and conveni ence
of defendants’ currently-enployed SBCs, the potential disruption to
def endant’ s busi ness operations is itself unclear.

Def endant s al so assert that the United States District Court for the
Northern District of Illinois is in a greater position to ensure the
appearance of w tnesses, nanely defendants’ corporate enployees, at
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trial. However, “the availability of conpulsory process is not an
overriding concern because, as a practical mater, defendant’s enpl oyees
will be available to testify by virtue of their enploynent rel ati onship.”
Sirico v. RIH Acquisitions NJ, LLC No. 1:06-cv-3262-ENV-RLM 2006 W
3370399, at *2 (E.D.N. Y. Nov. 20, 2006); accord Hyman v. Hill & Assocs.,
No. Civ.A 05 C 6486, 2006 W. 328260, at *3 (N.D. IIl. Feb. 9, 2006)
(“[E] mpl oyees of parties are irrelevant to the conveni ence anal ysis.”).

In short, whether litigating this action in the Northern District

of Illinois would be nore convenient for the wtnesses cannot be
determ ned at this time. G ven the inportance of this factor,’ the court
avoi ds speculating as to who the witnesses will be, how inportant their
testinony will be, and ultimately, whether the convenience of the
w t nesses weighs in favor of transfer.

3. Location of Docunentary Evidence

Def endants al so argue that the case should be transferred because
their corporate records related to their wage and hour practi ces—enpl oyee
time sheets, payroll records, human resources records, and pay
policies—are located at their corporate headquarters in Buffalo G ove.

“IWith the advent of photocopying and other neans of docunent
reproduction, the |ocation of docunents is no longer entitled to nuch
wei ght in the transfer of venue analysis, especially where, as here, the
parties have the financial capability to conpl ete the necessary copying.”
Jones v. Casey's Gen. Stores, Inc., No. C07-4043- MAB, 2007 W. 2479666,
at *4 (N.D. lowa Aug. 30, 2007); see also Johnson v. VCG Holding Corp.,
767 F. Supp. 2d 208, 216 (D. Me. 2011) (noting that the | ocation-and-
avail ability-of -docunents factor “seens |i ke a holdover froma tinme when

busi nesses kept inmportant records, including payroll records, in paper
and the difficulty of physically accessing the paper docunents and the
burden of transporting them across jurisdictions could be onerous”);

‘E.g., GtiMrtgage, Inc. v. Sonpnich Corp., 4:10 CV 1568 HEA, 2011
W. 4600698, at *1-2 (E.D. Mb. Cct. 3, 2011) (stating that this is “the
nost inportant factor in passing on a notion to transfer under
§ 1404(a)”); Ozarks Coca-Cola/Dr. Pepper Bottling Co. v. Coca-Cola Co.,
No. 06-03056- CV- W GAF, 2006 W. 696461, at *4 (WD. M. Mar. 17, 2006)
(sane).
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Marcus v. Am Contract Bridge League, 562 F. Supp. 2d 360, 366 (D. Conn.
2008) (“[T]he location of the relevant docunents is a non-issue in

today’s world because copy machi nes, electronic discovery, and enails
make it nuch easier to obtain docunents at a distance.”).

Assum ng that the docunentary evidence is located primarily within
the Northern District of Illinois and thus favors transfer,® this factor
is nonetheless entitled to little weight.

4. Plaintiff's Choice of Forum

The parties dispute the proper weight that should be afforded to
plaintiff’'s choice of forum Conpare Jewell v. Aaron’s, Inc., No. 1:11-
cv-02314-DCN, 2012 W. 589488, at *4 (N.D. Ohio Feb. 22, 2012) (noting,
in an FLSA collective action, that the “[p]laintiff’s choice of forum

does not tip the balance because it is not a single-plaintiff action”)
with Hernandez v. Tex. Capital Bank, N. A, No. 07-0726-Cv-WODS, 2008 W
342758, at *4 (WD. Md. Feb. 5, 2008) (affording the plaintiffs’ choice
of forum significant weight in an FLSA collective action because the

“opt-in structure suggests that Congress intended to give plaintiffs
consi derable control over the bringing of a FLSA action” (citation
omtted)).

Regardl ess of the weight to be afforded, plaintiff’s choice of forum
favors litigating this action in the Eastern District of Mssouri.

5. Bal ance of Factors

For the reasons discussed above, defendants have not net their
burden of showing that the 8§ 1404(a) factors “strongly” favor transfer
of this actionto the Northern District of Illinois at thistine. Gaff,
33 F. Supp. 2d at 1121. Def endants may refile their notion when the
i nvol venrent, residency, and convenience of their past and current SBCs
becones nore apparent.

Therefore, defendants’ nmotion to transfer (Doc. 13) is denied
wi t hout prejudice.

8Thi s, of course, does not take into account plaintiff’'s docunentary
evi dence or the docunentary evidence that the opt-in plaintiffs my
possess outside of the Northern District of Illinois.
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B. Mtions to Dismss

1. 28 U.S.C_§ 1391

Def endants first argue that 28 U.S.C. § 1391, ° which “govern[s] the
venue of all civil actions brought in district courts of the United

States,” requires that the court have specific jurisdiction over a
def endant for venue to be appropriate in the court’s district. 28 U S.C
§ 1391(a)(1). Section 1391(b) (1) states that, regarding venue, “[a]
civil action may be brought in . . . a judicial district in which any
def endant resides, if all defendants are residents of the State in which
the district is located . . . .” 1d. at (b)(1). Defendants’ argunent
rests primarily on a clause in 8 1391(c)(2), which states that a
defendant is deened to reside “in any judicial district in which such
defendant is subject to the court’s personal jurisdiction with respect
tothe civil actionin question. . . .” 1d. at (c)(2) (enphasis added).
Def endants argue that the phrase “with respect to the civil action in
guestion” of 8 1391(c)(2) should be construed so as to require that the
court have specific jurisdiction over a defendant in order for venue to
be proper in the court’s district.

Because, as discussed below, the court concludes that it has
specific jurisdiction over defendants, the court need not address whet her
§ 1391(c)(2) requires specific, rather than general, per sonal
jurisdiction.

2. Personal Jurisdiction

When a motion to dismss challenges the existence of personal
jurisdiction, the plaintiff bears the burden of establishing that the

court has personal jurisdiction over the defendant. K-V Pharm Co. V.
J. Uiach & A S A, 648 F. 3d 588, 591-92 (8th Cr. 2011); Pangaea,
Inc. v. Flying Burrito LLC, 647 F.3d 741, 745 (8th Cr. 2011). |If the

court does not hold a pretrial evidentiary hearing on the issue of
personal jurisdiction, the plaintiff need only nmake a prina faci e show ng

“There is no special venue provision for FLSA clains, so the
general venue provisions of 28 U S. C 8§ 1391 govern [such a] case.”
Bredberg v. Long, 778 F.2d 1285, 1287 (8th Cir. 1985).
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of jurisdiction based on the pl eadi ngs, affidavits, and exhibits. Mller
v. N ppon Carbon Co., Ltd., 528 F.3d 1087, 1090 (8th Cr. 2008); Dakota
Indus., Inc. v. Dakota Sportswear, Inc., 946 F.2d 1384, 1387 (8th Cir.
1991). The evidentiary showing required at this stageis “mnimal.” KV

Pharm, 648 F.3d at 592. Al though the plaintiff bears the burden of
proof, the court views the facts in the light npst favorable to the

plaintiff and resolves all factual conflicts in the plaintiff’'s favor.
Pangaea, 647 F.3d at 745.

Typically, when the court has federal question subject matter
jurisdiction over an action, the relevant constitutional limts on the
court’s power to exercise personal jurisdictionstemfromthe Due Process
Clause of the Fifth Arendnment. QOmi Capital Int'l, Ltd. v. Rudolf WIff
& Co., Ltd., 484 U. S 97, 104 (1987). However, for the court’s exercise
of personal jurisdiction to be proper, “[t]here nust al so be a basis for

the defendant’s anenability to service of sumons.” |d.
Under Federal Rule of Civil Procedure 4, serving a sunmons
“establ i shes personal jurisdiction over a defendant . . . when authori zed

by a federal statute.” Fed. R Cv. P. 4(k)(1)(C. Wen the relevant
federal statute is silent as to service of process, the court nust
instead look to the forum state’'s long-arm statute. Fed. R Cv. P
4(k) (1) (A) (serving a summons establishes personal jurisdiction over a
def endant who is subject to the jurisdiction of the courts of the state
in which the district court sits); Fed. R Cv. P. 4(e)(1)* (when the
rel evant federal statute is silent, service may be effectuated in
accordance with the law of the state in which the district court sits);
e.g., Mbile Anesthesiologists Chicago, LLC v. Anesthesia Assocs. of
Houston Metroplex, P.A., 623 F.3d 440, 443 (7th Cr. 2010); uBID, Inc.
v. GoDaddy Grp., Inc., 623 F.3d 421, 425 (7th G r. 2010); Sunward El ecs. ,

This is not a situation in which the defendants are “not subject
tojurisdictionin any state's courts of general jurisdiction.” Fed. R
Cv. P. 4K)(2).

1The standards of Rule 4(e)(1) are applicable to corporations
pursuant to Rule 4(h)(1)(A). See Fed. R Cv. P. 4(h)(1)(A) (stating that
a corporation can be served “in the manner prescribed by Rule 4(e)(1) for
serving an individual”).
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Inc. v. MDonald, 362 F.3d 17, 22 (2d Gr. 2004); Sculptchair, Inc. v.
Century Arts, Ltd., 94 F.3d 623, 626-27 (11th Cr. 1996); Willace v.
Mat hi as, F. Supp. 2d __ , 2012 W 1807334, at *4-6 (D. Neb. May 17,
2012).

Because the FLSA is silent as to service of process, the court can

exerci se personal jurisdictiononly tothe extent permtted by Mssouri’s
| ong-armstatute and t he Due Process O ause of the Fourteenth Anendnent. 2
Lovett v. Sanderson, 184 F.3d 819, 1999 W. 500691, at *1 (5th Gr. 1999);
Aviles v. Kunkle, 978 F.2d 201, 203-04 (5th Gr. 1992); Willace, 2012 W
1807334, at *6; Wang v. Schroeter, No. 11-10009-RWZ, 2011 W. 6148579, at
*4 (D. Mass. Dec. 9, 2011); In re Enter. Rent-A-Car Wage & Hour Enp.
Practices Litig., 735 F. Supp. 2d 277, 307-08 (WD. Pa. 2010).

i, Due Process d ause

The Due Process Cause requires that there be sufficient m nimum
contacts between the defendant and the forum state, “such that the
mai nt enance of the suit does not offend ‘traditional notions of fair play
and substantial justice.” ™ J. Mlntyre Mach., Ltd. v. Nicastro,
us. __, 131 s . 2780, 2787 (2011) (quoting Int’'l Shoe Co. V.
Washi ngton, 326 U.S. 310, 316 (1945)). These m ni mumcontacts nust arise

because t he def endant has “purposefully avail[ed] itself of the privilege
of conducting activities within the forum State, thus invoking the

benefits and protections of its laws.” Hanson v. Denckla, 357 U S. 235,
253 (1958); accord Pangaea, 647 F.3d at 745. This “ensures that a
defendant will not be haled into a jurisdiction solely as the result of

random fortuitous, or attenuated contacts, or of the unilateral activity
of another party or athird parson.” Burger King Corp. v. Rudzew cz, 471
U S. 462, 475 (1985) (citations omitted).

The Eighth Crcuit has established a five-factor test to determne

whet her a def endant has sufficient mninmumcontacts with the forumstate
so as to confer personal jurisdiction:

12This is “the sanme personal jurisdiction inquiry, and concomitant
‘“mni mum contacts’ analysis” as when the court exercises diversity of
citizenship subject matter jurisdiction. Wang v. Schroeter, No. 11-
10009- RWZ, 2011 W. 6148579, at *4 (D. Mass. Dec. 9, 2011).
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(1) the nature and quality of the contacts with the forum
state; (2) the quantity of the contacts; (3) the relationship
of the cause of action to the contacts; (4) the interest of
[the forumstate] in providing a forumfor its residents; and
(5) the conveni ence or inconvenience to the parties.

Johnson v. Arden, 614 F.3d 785, 794 (8th Cr. 2010). Al though “[t]he
first three factors are primary factors[] and the remaining two factors

are secondary factors,” id., the court should “look at all of the factors
and the totality of the circunstances in deciding whether personal
jurisdiction exists.” K-V Pharm, 648 F.3d at 592-93.

“The third factor distingui shes whether thejurisdictionis specific
or general.” Johnson, 614 F.3d at 794. Specific jurisdiction arises
“when a defendant, through its contacts with the forum purposefully
avails itself of the privilege of conducting business in the forum”™ and
the plaintiff’s claim®aris[es] out of or relat[es] to” the defendant’s
contacts with the forum Pangaea, 647 F.3d at 745-46 (citations

omtted). General jurisdiction exists when a defendant has “ ‘ conti nuous
and systematic’ ” contacts with the forum state so as “to render [the
def endant] essentially at honme in the forum State.” Goodyear Dunl op
Tires Operations, S. A v. Brown, Uus _ , 131 S. . 2846, 2851

(2011) (quoting Int’'l Shoe, 326 U S. at 317).

The court concl udes t hat def endants have sufficient m ni numcontacts
with Mssouri, such that the court’s exercise of personal jurisdiction
over defendants conports with due process. Al though plaintiff was
originally an Chio resident when defendants hired him he becane a
M ssouri resident during a portion of the relevant tinme period in which
he was al |l egedly wongfully denied certain wages. (Doc. 12-2.) At |east
13 of defendants’ other current SBCs are al so M ssouri residents. (Doc.
12-1 at § 27.)

VWhile mninmum contacts cannot derive solely from a plaintiff’s
uni l ateral action, Burger King, 471 U S. at 475, defendants in this case

are alleged to transact business nationwide, including in Mssouri.

(Doc. 1 at 99 at 4-5, 8; Doc. 12-1 at T 4.) Defendants’ SBCs travel to
defendants’ clients nationwide, including in Mssouri, to perform
consul ting services. (ILd. at 971 7-9.) Plaintiff's claim arises, in



part, from defendants’ alleged failure to pay him wages for his tine
wor ki ng, anong other places, in Mssouri.®® (ld. at 7Y 10, 25-34.)

In addition, Mssouri has an interest in adjudicating allegations
of labor | aw violations occurring withinits borders and to the detrinment
of its residents. As discussed above, at this stage of the proceedi ngs,
litigating this action in Mssouri is convenient for plaintiff and not
overly inconvenient to defendants; the convenience of the parties, at
this time, is neutral. K-V Pharm, 648 F.3d at 595 (the conveni ence-t o-
the-parties factor was “neutral” where the potential inconveni ence would
be the sanme for either party dependi ng on where the trial would be hel d).

In short, defendants hired M ssouri residents as enployees,
conducted business in Mssouri, registered with the Mssouri Secretary
of State, and appointed an agent for service of process in Mssouri.

13At the hearing, defendants sought dism ssal of GPS USA, Inc. and
I ntegrated Business Analysis, Inc., because these defendants were not
plaintiff’'s enployer. However, the conplaint alleges that “[p]laintiff
was fornerly enployed as an SBC by [d]efendants” and makes all
al l egations against all defendants. (Doc. 1 at § 2); see also n.1. At

this stage of the proceedings, the court “look[s] at the facts in the
light nost favorable to [plaintiff], and resolve[s] all factual conflicts
in favor of [plaintiff].” Pangaea, 647 F.3d at 745. Thus, the

all egations of the conplaint are sufficient at this time as to all
def endant s.

1The parties di spute whether defendants consented to the exercise

of personal jurisdiction by virtue of registering with the Mssouri
Secretary of State and appointing an agent for service of process in
M ssouri. (Doc. 18-1.) In applying Mnnesota' s |long-arm statute, the
Eighth Crcuit held that such conduct constituted consent to personal
jurisdiction. Ytuarte v. Guner & Jahr Printing and Pub. Co., 935 F. 2d
971, 973 (8th Cr. 1991); Knowton v. Allied Van Lines, 900 F.2d 1196,
1200 (8th G r. 1990). M ssouri courts have not yet deci ded whet her such
conduct, wi thout nore, should be construed as consenting to the exercise
of personal jurisdiction. See State ex rel. K-Mart Corp. v. Holliger,
986 S. W2d 165, 168 (M. 1999) (en banc) (declining to “address the issue
of whether registration of a foreign corporation and designation of an
agent for service of process, without nore, is always sufficient to
confer jurisdiction”). That said, then-Chief Judge Howard Sachs of the
United States District Court for the Western District of Mssouri has
held that “a foreign corporation s appointnent of an agent for service
of process constitutes the consent of that corporation to subnit to
jurisdiction of the courts of Mssouri.” Koch Supplies, Inc. v. Charles
Needham | ndus., No. 86-1330-CV-W9-6, 1990 W. 274485, at *3 (WD. M.
(continued...)
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(Doc. 18-1.) Gven the extent of their contacts with Mssouri,
def endants coul d have “reasonably anticipate[d] being haled into court
[ here].” Wrl d-Wde Vol kswagen Corp. v. W.odson, 444 U. S. 286, 297
(1980). In light of defendants’ contacts with Mssouri, the exercise of

personal jurisdiction over themconports with due process.

Havi ng found that the exercise of personal jurisdiction conports
wi th due process, the court turns to whether it has specific or general
jurisdiction over defendants.

a. Specific Jurisdiction

“ITA] prinma facie case of specific personal jurisdiction can only be
established if [the defendant] ‘has purposefully directed its activities
at [the forum state’s] residents,” and the claimof th[e] suit either

‘“arises out of’ or ‘relates to’ these activities.” Lakin v. Prudential
Sec., Inc., 348 F.3d 704, 707 (8th G r. 2003) (quoting Burger King, 471
US at 472)). “In Mssouri, specific personal jurisdiction is

aut hori zed only to the extent that the cause of action arose out of an
activity covered by Mssouri’s long-armstatute.” Viasystens, 646 F.3d
at 593 (citation omitted). “[I]f a defendant comrits any one of the acts
specified in the long-arm statute, the statute will be interpreted ‘to
provide for jurisdiction, within the specific categories enunerated in
the statute, to the full extent permtted by the Due Process C ause.’ ”
Id. (quoting State ex rel. Metal Serv. Cr. of Ga., Inc. v. Gaertner, 677
S.W2d 325, 327 (Md. 1984) (en banc)).

M ssouri’s long-armstatute, Mb. Rev. Stat. § 506.500.1, authorizes

the exercise of personal jurisdiction over an entity that transacts
business in Mssouri when the cause of action arises from such
transaction. M. Rev. Stat. 8§ 506.500.1(1). “The statute is construed
broadly, such that a single transaction can justify jurisdiction if it

1. ..continued)
Nov. 14, 1990).

Because the court concludes that it has specific jurisdiction over
def endant s based on their contact with M ssouri and based on plaintiff’'s
claim the court need not resolve this issue.
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is the transaction sued upon.” Singh v. MS Cronpton Greaves Ltd., No.
4:11 CV 1207 SNLJ, 2011 W 5833969, at *6 (E.D. Mo. Nov. 18, 2011).
The court concludes that plaintiff’s claimarises out of defendants’

contacts with Mssouri, such that the court has specific jurisdiction
over defendants in this action. As previously noted, defendants transact
busi ness nationwi de, including in Mssouri. (Doc. 1 Y at 4-5, 8; Doc.
12-1 at 71 14.) Plaintiff’'s claimarises fromdefendants’ alleged failure
to pay wages for his tinme spent working, anong ot her places, in Mssouri.
(ILd. at 91 25-34.) Because plaintiff’s claimarise out of defendants’
busi ness transactions in Mssouri, that is, defendants’ alleged failure
to pay plaintiff wages for work perfornmed in M ssouri, the M ssouri | ong-
arm statute authorizes the exercise of personal jurisdiction over
defendants in this action.

In simlar circunstances, other courts have found that enployers’
actions gave rise to specific jurisdiction. Conpare Burris v. Bangert
Conputer Sys., Inc., No. 2:09-cv-201-Ft M 29DNF, 2009 W. 3256477, at *4
(MD. Fla. Cct. 7, 2009) (Florida court had specific jurisdiction over
the lowa enployer in an FLSA action where the enployee was a Florida

resident and worked primarily in Florida, even though the enployer
conducted no business in Florida); Chao v. Benitez Drywall, LLC Civil
Case No. H 06-2762, 2007 W. 781760, at *4-5 (S.D. Tex. Mar. 12, 2007)
(Texas court had specific jurisdiction in an FLSA action over the

M ssi ssi ppi enpl oyer where the enployees were Texas residents and the
enpl oyer conmunicated with the enployees about work for which the
enpl oyees sought overtime wages while they were in Texas) with Lovett,
1999 W 500691, at *3 (Louisiana court did not have specific jurisdiction
in an FLSA action where the enployers “did not engage in any activity

wi thin Loui siana that affected that state’ s residents” and t he enpl oyers’
only contact with Louisiana was that the enpl oyers’ sol e sharehol der was
a Loui si ana resident who recommended the overti me wage policy at issue);
Azamar v. Stern, 662 F. Supp. 2d 166, 172 (D.D.C. 2009) (District of
Col unmbia court did not have specific jurisdiction in an FLSA action

because the enpl oyees’ all egedly unconpensated work occurred primarily,
if not entirely, in Virginia); Jason v. UNITE HERE, No. CO05-820 JLR, 2005
W. 3278004, at *3 (WD. Wash. Dec. 2, 2005) (Washington court did not
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have specific jurisdiction in an FLSA acti on where no enpl oyee worked in
Washi ngt on and no enpl oyee all egedly worked wit hout proper conpensation
whil e being a Washi ngton resident).

Def endant s argue that the court does not have specific jurisdiction
because the wage policy at issue was drafted in Illinois, not Mssouri.
At | east one other court has rejected a simlar argunment. E.qg., Lovett,

1999 W 500691, at *3 (“[A] foreign corporation’s nere adherence to a
policy set in a forumstate is not the kind of activity enconpassed by
the doctrine of specific jurisdiction.”). To the extent the |ocation of
the origination of the wage policy at issue is relevant, it is not
determ native of whether the court has specific jurisdiction in either
that forum or another.

In this case, plaintiff, a Mssouri resident, raises a claimbased
on defendants’ alleged failure to pay him wages for work perforned
nationw de, including in Mssouri. “IA] court may exercise specific
jurisdiction over a nonresident defendant when the defendant has
purposefully directed its activities at the forum state, and the
litigation results frominjuries arising out of, or relating to, those
activities.” Cheyenne Prods., S.A v. Berry, No. 4:09 CV 166 AGF, 2011
W. 4014368 (E.D. Md. Sept. 9, 2011). On this basis, the court has
specific jurisdiction over defendants in this action.

ii. Mssouri's Long-Arm Statute

As discussed above, the court has personal jurisdiction over
def endants under M ssouri’s |long-armstatute, Mb. Rev. Stat. § 506.500. 1,
because def endants transact ed business in M ssouri and those transacti ons
are the basis for plaintiff’'s claim Mb. Rev. Stat. § 506.500.1(1).

V. CONCLUSI ON
In sum exercising jurisdiction over defendants in this action

conmports with the Due Process O ause of the Fourteenth Anendnent and the
M ssouri long-arm statute. As discussed above, defendants conducted
business in Mssouri by providing consulting services to Mssouri
clients. Def endants hired M ssouri residents as SBCs, at |east one of
whom plaintiff, allegedly worked without conpensation in Mssouri. It
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is this allegedly unconpensated tine that is, at its core, the basis for
plaintiff’s claim Under these circunstances, the court has personal
jurisdiction over defendants in this action.

Ther ef or e,

IT IS HEREBY ORDERED that the notion of defendants to dismss for
| ack of personal jurisdiction (Doc. 10) is denied.

IT 1S FURTHER ORDERED t hat the notion of defendants to dismss for
i mproper venue (Doc. 11) is denied.

IT IS FURTHER ORDERED that the notion of defendants to transfer

venue (Doc. 13) is denied without prejudice.

[ S/ David D. Noce
UNI TED STATES MAG STRATE JUDGE

Signed on May 31, 2012.



