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Def endant s.

MEMORANDUM AND ORDER

Presently pending before the Court is plaintiff WIIliam
E. lrving's Mdtion to Appoint a Guardian Ad Litem or, in the
Al ternative, Counsel (Doc. #115). Al matters are pendi ng before
t he undersigned United States Magi strate Judge, with consent of the
parties, pursuant to 28 U.S.C. § 636(c).

Plaintiff WIlliam E. Irving proceeds in this prisoner

civil rights action pro se and in fornma pauperis. |In the instant

nmotion, plaintiff avers that he has been declared inconpetent to

proceed in a separate crimnal cause of action, State v. Irving,

No. 12WA- CRO0517, and thus requests the appointnent of a guardian
ad litemin this action pursuant to Fed. R Cv. P. 17(c)(2). In
the alternative, plaintiff requests that counsel be appointed to
represent him The remaining defendant in the cause, Heather
Cof er, has not responded to the notion and the tinme for doing so
has passed. For the follow ng reasons, plaintiff’s notion should

be deni ed.
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A. GQuardian Ad Litem

Rule 17(c)(2) of the Federal Rules of Cvil Procedure
requires the Court to appoint a guardian ad |itemer issue anot her
appropriate order—+o protect an inconpetent person who s
unrepresented in an action. For areal party ininterest to appear
t hrough t he representati on of anot her, an adequate expl anati on nust
be provided to denonstrate why the real party in interest cannot

appear on his own behalf to prosecute the action. Cf. Witnore v.

Arkansas, 495 U. S. 149, 163 (1990).

[A] district court must consider invoking Rule
17(c) when it receives “evidence from an
appropriate court of record or a relevant
public agency indicating that the party had
been adj udi cated i nconpetent, or if the court
received verifiable evidence from a nenta
health professional denonstrating that the
party is being or has been treated for nental
illness of the type that would render him.
| egally inconpetent.”

Mohaned v. TeBrake, 371 F. Supp. 2d 1043, 1046 (D. Mnn. 2005)
(quoting Ferrelli v. R ver Manor Health Care Cr., 323 F.3d 196
201 (2d Gr. 2003)).

Here, the undersigned takes judicial notice of the court

records in State v. Irving, No. 12WA- CR0O0517, and notes there to be

no adj udi cation of inconpetence therein. Wile anotion to declare
plaintiff inconpetent to proceed is pending in the cause, the
matter has not yet been determ ned. Nor does the record contain
verifiable evidence froma nental health professional denonstrating

that plaintiff has or is being treated for a nmental illness “of the
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type that would render himlegally inconpetent.” The Court does
not consider the letter submtted by plaintiff fromhis crimnal
defense attorney indicating that a doctor has considered himto be
i nconpetent (Doc. #115-1 at p. 1) to be “verifiable evidence from
a nmental health professional.” In addition, the record
denonstrates that, while plaintiff has been di agnosed as having a
ment al di sorder, he has been and is currently receiving nedication
and treatnment (id. at pp. 2-3). Finally, a reviewof plaintiff’s
subm ssions and filings in the instant cause of action shows
plaintiff able to frame his argunents and the relevant issues in
| ogi cal, coherent fashion with factual support and adherence to
pr ocedure.

Because the current record before the Court fails to
denonstrate that plaintiff cannot appear on his own behalf to
prosecute the action, the appoi ntnent of a guardian ad litemis not
warranted at this tine.

B. Appoi nt nent of Counsel

I n deciding whether to appoint counsel for an indigent
plaintiff, the Court should consider relevant factors, including
the factual conplexity of the case, the ability of the indigent to
investigate the facts, the existence of conflicting testinony, and

the ability of the indigent to present his clains. Stevens v.

Redwi ng, 146 F.3d 538, 546 (8th Cir. 1998).

The facts of this case are not conplex. |In the remaining



claimin this case, plaintiff alleges that defendant Cofer ordered
him confined to adm nistrative segregation wthout property or
clothing after being sprayed with pepper spray. A reading of
plaintiff's Conplaint and Amended Conplaint shows him able to
investigate crucial facts. Plaintiff has adequately identifiedthe
circunstances giving rise to his claim the persons invol ved, and
t he basis upon which he contends he is entitled to relief. Wth
respect to the existence of conflicting testinony, the undersigned
notes that various clainms have been disposed due to plaintiff’s
failure to exhaust adm nistrative renmedi es and not on account of
the factual <circunstances giving rise to the substance of
plaintiff’s case. To the extent conflicting testinony may exi st on
plaintiff’s remaining claim plaintiff has denonstrated i n previous
filings that he is able to solicit testinonial evidence relevant to

the issues in the case. (See, e.q9., Doc. #96, verified

statenents). Whet her and to what extent conflicting testinony
exists with respect to the substance of plaintiff’s remaining claim
w Il be evident upon further proceedings in the cause. Finally,
the conplexity of the | egal issues does not nerit an appoi nt nent of
counsel at this tine.

Because the factual nature of this case is not conplex
and plaintiff has provided the Court with details giving rise to
his claim the undersigned finds plaintiff able to adequately

present his claimto the Court.



Therefore, for all of the foregoing reasons,
| T 1S HEREBY ORDERED that plaintiff WlliamE. Irving s
Motion to Appoint a Guardian Ad Litem or, in the Alternative,

Counsel (Doc. #115) is denied w thout prejudice.
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UNI TED STATES MAG STRATE JUDGE

Dated this _21st day of Novenber, 2013.



