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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERNDIVISION

SCOTT D. McCLURG, et al., )
Plaintiffs, : )
VS. )) Case No. 4:12-CV-00361-AGF
MALLINCKRODT, INC., etal., )) Lead Case
Defendants. : )

MEMORANDUM AND ORDER

Plaintiffs in these consolidated actiseek damages under the Price-Anderson Act
(“PAA”) as amended, 42 U.S.C. 810, et seq., for injurieslagedly sustained as a result
of multiple decades of exposurmehazardous, toxic, and radictive substances handled by
Defendants Mallinckrodt, Inc. and Cotter Corporation at various times between 1942 and
1973, at or near Plaintiffs’ residenaasnorth St. Louis County, Missouri.

Mallinckrodt and Cotter hae each moved to dismissaititiffs’ complaints for
failure to state a claim. @. Nos. 210, 212, 221 & 252.)For the reasons set forth
below, Cotter’s motion to dmiss shall be granted inrpand denied in part, and

Mallinckrodt’s motions to dismiss shall be denied.

1 After Defendants filed their motionsdesmiss, Plaintiff§iled and consolidated

several additional cases with the lead case. (Doc. Nos. 217, 243 & 249.) Mallinckrodt
filed separate motions to dismiss the newly consolidated cases, incorporating in each its
motion to dismiss the lead cas€Doc. Nos. 221 & 252.) Cotteon the other hand, styled

its later motions as motions for joinderguesting that the Court deem its motion to
dismiss and related briefing filed in the leadecas applicable the newly consolidated
cases. (Doc. Nos. 222 & 253.) Therefdhe Court will grant Cotter’'s motions for

joinder and deem Cotter’'s motiondsmiss as applicable th eases consolidated with the
lead case to date.
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BACKGROUND

The lead case in thesensolidated actions was filed on February 28, 2012. The
lead case and a few of the early consolidatesks originally named several Defendants,
but many of these Defendants were subsequdigiyissed. The origal complaints in
these early cases were substantially simddhe current complaints, except in a few
important respects. One difference was thatoriginal complaints contained several
state law claims, in addition to a public lilgly action under the PAA. Another difference
was that the complaints failed to pleadessential element of@élPAA public liability
action, namely, breach of an applicable feteualear safety standard. For these reasons,
the Court dismissed the originemplaints. (Doc. No. 141.)The state law claims were
dismissed with prejudice, as preempted byRA&. But Plaintiffs were given leave to
amend their PAA public liabilityctions to plead breach of an applicable federal safety
standard.

Plaintiffs in these early cases thereafiled first and second amended complaints.
Several other new lawsuits were also figedl consolidated witthe lead case. The
current complaints all name Mallinckrodtch@otter as the sole Defendants; contain a
single claim, a public liability action undergt?AA; and are virtually identical with
respect to the alleged conduct of Defants and the theories of liability.

Plaintiffs allege that from942 to 1957, under contragith the federal government
in connection with the Manhattan Project, IMekrodt refined and processed more than
50,000 tons of uranium at a facility in downtn St. Louis, Missouri, known as the St.

Louis Downtown Site (“SLDS. Plaintiffs further allegé¢hat from 1946 to 1957,
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Mallinckrodt transported radioactive wasteterals from SLDS to a 21.7-acre tract of
land, designated as the St. Louis Airgite (“SLAPS”), in noth St. Louis County,
Missouri, and that Mallinckrodt also dispos®dand stored the radioactive waste materials
at SLAPS during this time.Plaintiffs allege that “Mallickrodt’'s acts and omissions
between approximately 1942 and 1957 cdubke release of hazardous, toxic, and
radioactive substances into the environnadohg haul routesra in north St. Louis
County, Missouri, thereby contaminatinggtair, soil, surface water, and ground water
along the haul routes and in the area surrounding SLAP&dg, e.g.Case No.
4:12-cv-00361-AGFDoc. No. 201 at 3.

Plaintiffs allege that the hazardousxit, and radioactive waste materials were
removed from SLAPS in variousagfes throughout the 1960’s caimansported to a site on
Latty Avenue in Berkeley, Missouri (later ko as the Hazelwoolhterim Storage Site
(“HISS")) for storage. Them 1969, Cotter purcsed the waste materials, and between
1969 and 1973, Cotter stored and processewvdste, and transported the waste to West
Lake Landfill in north St. Loui€ounty, Missouri. Plaintiffsleege that “Cotter’s acts and
omissions between approximately 1969 and 1&Bed the release of hazardous, toxic,
and radioactive substances into the emriment in north St. Louis County, Missouri,
thereby contaminating the a#oil, surface water, and groumater in the area.” (Doc.

No. 201 at 5.)

2 Unless otherwise indicated, all citats to documents ithe record refer to

documents filed in the leazhse, No. 4:12-cv-00361-AGF.
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Plaintiffs allege that Defendants’ trggmstation and migration of the radioactive
waste to and from SLDS, SLAPS, and HISS alsead radioactive substances along haul
routes to nearby Vicinity Properties (“VPsiicluding properties along Coldwater Creek.
Plaintiffs allege that the radioactive mas#dsiand their by-products are “highly toxic and
carcinogenic” to humans. Further, “becaat#he long half-life of the radioactive
substances involved,” Plaintiffs allege that persons living, working, or recreating near
SLAPS, HISS, and the VPs (oettively, the “North St. Louis County Sites”) continued to
be exposed to dangerous danses for decades after thikeged misconduct, and will
continue to be exposed tocsusubstances in the futurgDoc. No. 201 at 24-25.)

The complaints state that the first fedeegulations creating safety standards for
the release of radioactive masds did not become effective until 1957, and there were no
federal safety standards governing permissélels of radiation exposure prior to 1957.
But after 1957 and until approxately 1989, Plaintiffs allegidat “the numerical radiation
dose threshold regarding members of the gamiblic included a SDmillirem per year
limit.” (Doc. No. 201 at5.) Plaintiffs allegbat after 1989, the nwemcal radiation dose
threshold regarding memberstbg general public droppéd 100 millirem per year.Id.

According to the complaints, in October 1989, the federal government added SLDS
and the North St. Louis County Sites to BF@merly Utilized Sites Remedial Action
Program, an environmental remediation pamgraddressing radiological contamination
generated by development obatic weapons in the 1940's@ 1950’s. Plaintiffs further

allege that the Department of Energy es$ueports in 1994 and 1995 confirming the



presence of contamination, including widesgat radioactive contamination, in surface and
subsurface soils at the NbrEt. Louis County Sites.

Plaintiffs in each complairdllege that, as a directsdt of Defendants’ reckless,
negligent, and/or grossly negligent condiigintiffs were exposed to radioactive
substances that were releabgdefendants into the enviroemt, including the air, water,
and soil, in and around Plaifi’ residences near the Nbr&t. Louis County Sites, and
that this exposure caused various forms of caacdy in some cases, death. Plaintiffs
allege that they engad in different activities in arear Coldwater Creek, including
attending school in the area, participatingutdoor and recreatiohactivities, or having
had their basements flooded by the creek.

Almost every Plaintiff specifically allegdbat, “[a]s a result of Defendants’ acts
and omissions,” his or her “average annual sype to radiation” dumg the years he or
she lived, worked, orecreated in close proximity to tihNerth St. Louis County Sites “was
in excess of 500 millirem.” See, e.g.Doc. No. 201 at 6-14. The specific substances to
which Plaintiffs claim theyvere exposed “include, but veenot limited to, the natural
forms and various isotopes of cesiuhgrium, radium, uranium, and radonfd. at 25.
Plaintiffs claim that “[sJome of these substas were used in tlenduct of Defendants’
operations, and some wereated as by-products oradg (‘daughter’) products.”ld.

Plaintiffs do not plead the dates on whibky were diagnosedlith their various
forms of cancer, instead pleading only thaytivere diagnosed “[s]Jubsequently” at some
point after living, working, or recreating olose proximity to thélorth St. Louis County

Sites. (Doc. No. 201 at 6-13.) Plaintitfe plead the dates on which some of their
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decedents died, and for many of those decedemisdied more than three years prior to
the filing of the respective action, Plaintiffead that they “neidgr knew nor reasonably
should have known that theckdent's death was caused antdbuted to by exposure to
radiation until less than three yeargédsre commencement of this action.See, e.gCase
No. 4:14-cv-00671, DodNo. 1 at 7.

The sole claim in each complaint iSpublic liability action” under the PAA,
asserting that each Defendant’s conduct constituted a “nuclear incident” within the
meaning of the PAA, thus exping each Defendant to liabilitgr the resultingnjuries to
Plaintiffs. Plaintiffs assert that the sulvdtae rules for their PAApublic liability actions
must be derived from Missouri state law.

ARGUMENTS OF THE PARTIES

Defendants do not contest Plaintiffs’ assertilbat the applicable federal radiation
dose limit for members of the general pulbletween 1957 and 198&s 500 millirem per
year, and the applicable dose limit aft®89 was 100 millirem per year. However,
Defendants note that there are several Plaimtififs fail to allege exposure in excess of the
applicable 500 millirem per yedose limit. Mallinckrodt idetifies 27 of these Plaintiffs

in Exhibit 1 to its memorandum Bupport of its motion to dismids.In addition to the

3 The Plaintiffs listedn Mallinckrodt’'s Exhibit 1 ae Scott D. McClurg, Walter P.

Sieckmann, Sr., and William B. Donaldson ie tead case, No. 4:4&-00361; Jeff Drey,
Charlena Ishmon, John Shields, and AngeldJRles in case no. 4:12-cv-00641; Kathleen
Bilger in Case No. 4:13-cv-02163; Triftlen O’Laughlin, Kimkerly Sayre, Carrie
O’Rourke, Theresa Cardosi,daBelynda Frame in Case Na14-cv-00035; Mary Zvorak
in Case No. 4:14-cv-00351; Carol Sayre far tleath of Mary Beatty, Carol Sayre for the
death of William Sayre, Ashlelyedraza for the death Affred Brueggeman, and William
Kranz for the death of Frank Kranz in Caée. 4:14-cv-00669; Cynthia Fondren for the
6



Plaintiffs listed in Mallinckralt's Exhibit 1, the Court hadentified two other Plaintiffs
who fail to allege exposure &xcess of 500 millirem per year.Each of these 29 Plaintiffs
either fails to allege exposure in excessnyfmumerical dose or alleges exposure in excess
of 100 millirem, rather than 500 millirem, pgear. Both Defendants seek dismissal of
these Plaintiffs’ claims fofailure to plead an essertelement of their PAA public
liability actions, namely, breach tie applicable federal dose limit.

Additionally, Cotter seeks the dismissalRi&intiff David Powell’s claim in Case
No. 4:14-cv-00037. Plaintiff Powell allegexposure to radiation between 1949 and
1963, whereas Cotter’s allegedly unlawfuliaty did not begin until 1969. (Case No.
4:14-cv-00037, Doc. No. 1 at 7.) Cottegues that because Powell’'s alleged exposure
predates any activity by Cottétpwell fails to state a claim against Cotter. (Doc. No. 213
at12 n.11.)

With respect to the remaining Plaintifesach of whom pleads in a single sentence
annual exposure in excess5®f0 millirem, both Defendas argue that Plaintiffs’

allegations are too conclusory to satisfy fetlpleading standards. Defendants argue that

death of Myron Harmon, BarkaiTocco for the death of B& Teutrine, Beverly Manno
for the death of Sharron Walkenhorst, andidaaa Tocco for the @th of Anthony Tocco
in Case No. 4:14-cv-00670; and William Keafor the death of Dorothy Kranz, James
Drey for the death of Sandra Drey, Dana Xolo Chigo fodgsth of Donna Hicks, Tarae
Skurat for the death of 8ten Skurat, and Armand Salas for the death of Beverly
Breeland-Salas in Case No. 4:14-cv-00671.0qNo. 211-1 at 1-3.)Mallinckrodt states
in its reply brief that Plaintiff Dana Chagfor the death of Donna Hicks in Case No.
4:14-cv-00671 was advertently omitted fromhibit 1. (Doc. No. 219 at4 n.3) Butas
noted above, this Plaintiff was included in Exhibit 1.

*  These two Plaintiffs are Jason Roch€ase No. 4:14-cv-0003thd Eric Kluempers

in Case No. 4:14-cv-01523.



Plaintiffs’ current complaints do not diffar substance from the original complaints,
which alleged in conclusory fashion thHajnvestigations have determined that
contamination levels at the North St. LoGisunty Sites exceedderal dose limits” (Doc.
No. 1 at 23), and which the Court fouimmgufficient (Doc. No. 141 at 5).

Defendants also argue that it is appafesrn the face of ta complaints that
Plaintiffs’ claims are barred under the applieaftatutes of limitations for wrongful death
and personal injury actionsDefendants contend that the Plaintiffs’ PAA public liability
actions are governed by Missouri's three-ygtatute of limitation for wrongful death
actions, which accrues at the time of death, ldissouri’s five-year statute of limitation
for personal injury actions, wit¢h accrues when the illnessdmgnosed and a theory as to
its cause is ascertainable. Defendants attgateseveral Plaintiffs filed their wrongful
death claims more than three years after #agidof their decedents. As for the personal
injury claims, Defendants note that all Plaintii#sl to plead the dates of their diagnoses.
But with respect to some Plaintiffs, Defendaassert that the facpled in the current
complaints regarding Plaintiffs’ ages at diagea@d current ages suggest that more than
five years have passed since the time of diagnosis. Defendants also assert that they have
learned through discovery that other Plaintifere diagnosed more than five years before
their claims were filed.

Finally, Defendants argue that Plaintifl@nnot avoid the time bar by arguing that
the cause of their injuries waset readily ascertainable at @arlier date because, according

to Plaintiffs’ own allegations, the activiiesurrounding the dispalsof radioactive



materials at the North St. s County Sites have bewawll publicized for several
decades.
Regarding their burden to plead a breactheffederal dose standards, Plaintiffs
concede that with respect to Cotter, whosedcet is alleged thave occurred between
1969 and 1973, the applicalbézleral dose limit is 500 millereper year. Plaintiffs also
concede that if, as this Court has already held, Plaintiffs must plead a breach of the federal
dose limits in order to statePAA public liability action, therthe 29 Plaintiffs identified
above fail to state a public liability action against CottefDoc. No. 218 at 14 n.4.)
Plaintiffs do not suggest that they would béeab cure this pleading deficiency if given
leave to amend, but Plaintiffs continudrolude the 29 claims agnst Cotter solely to
preserve these claims for appedd. Other than these 29 claims, however, Plaintiffs
argue that their complainssifficiently state PAA publitiability actions against Cotter
because each Plaintiff alleges exposurexicess of 500 millirem and resulting injdry.
Plaintiffs make no such concessions with respect to Mallinckrodt. Plaintiffs argue
that because Mallinckrodt's activities occursadely between 1942 and 1957, before any

federal safety standards governing radiaexisted, Mallinckrodt cannot claim the

> Plaintiffs concede that the 27 Pldiistidentified in Mallinckrodt's Exhibit 1 fail to
state a public liability action against Cotter becahsg fail to allegexposure in excess of
500 millirem per year. (Doc. N@18 at 14 n.4.) For thersa reasons, Plaintiffs must
concede that the two additional Plaintiientified by the Court who falil to allege
exposure in excess of 500 millirem per year also fail to state a fiabllity action against
Cotter.

® Plaintiffs have natesponded to Cotter’s additiorerigument that Plaintiff David
Powell in Case No. 4:14-cwl037 fails to state a claim aigst Cotter because Powell’s
alleged exposure to radiation predaday alleged unlawful activity by Cotter.
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protection of federal dose limits. InsteadqiRliffs argue that their PAA public liability
actions against Mallinckrodt should be goverihg state law strict liability standards.
Under those standards, Plaintiffs assert gaah Plaintiff has stated a claim against
Mallinckrodt, including the 2®laintiffs noted above.

Regarding the timeliness of their claimsaiBtiffs argue that while state law may
provide the applicable statute of limitatidios their PAA public liability actions, federal
common law governs the date teadaims accrued. Plaiffs argue that under federal
law, their claims did not accrue until thiegew or reasonably shoulcive known of both
the existence and cause of their injuries. Because it is not apparent from the face of
Plaintiffs’ complaints that they knew or shdihave known of botthe existence and cause
of their injuries at an earlier date, Plaintiffs argue that the statliteitzftions issue cannot
be resolved on a motion to dismiss. Finally, Rl&s argue that to #nextent their claims
would be deemed to accrue earlier under $satesuch state lawould be preempted by
the Comprehensive EnvironmahResponse, Compensatiamd Liability Act of 1980
(“CERCLA"), 42 U.S.C. 88 9601-9675.

DISCUSSION

To survive a motion to dismiss for failuregtate a claim, a plaintiff's allegations
must contain “sufficient factual matter, acceptedras, to ‘state a claim to relief that is
plausible on its face.” Ashcroft v. Igbal556 U.S. 662, & (2009) (quotindell Atl.

Corp. v. Twombly550 U.S. 544, 570 (2007)). Theviewing court must accept the
plaintiff's factual allegations as true and couastthem in the plaintiff's favor, but it is not

required to accept the legal conclusionsplantiff draws from the facts allegedlgbal,
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556 U.S. at 678Retro Television Network, Inc. v. Luken Commc’ns,, 1896 F.3d 766,
768-69 (8th Cir. 2012). A court must “dvaon its judicial experience and common
sense,” and consider the plausibility of the qiiff's claim as a whole, not the plausibility
of each individual allegation.Zoltek Corp. v. Structural Polymer Groug92 F.3d 893,
896 n.4 (8tiCir. 2010).

As an initial matter, the Court agreegmCotter that because Plaintiff David
Powell in Case No. 4:14-cv-00037 allegepa@sure to radiation solely in the years
predating any alleged nuclaacident involving Cotter, Powelails to state a PAA public
liability action against Cotter.See42 U.S.C. § 2014(w) (defing “public liability” for
purposes of a public liability action to mean “legal liabiatysing out of or resulting from
a nuclear incident . . . .”) (emphasis added herefore, the Court will grant Cotter’s
motion to dismiss as it relat¢o Plaintiff Powell’s claimin Case No. 4:14-cv-00037.

The remainder of Defendants’ motions regaithe Court to resolve four separate
issues: first, the applicable standard¢afe governing Plaintiffs’ PAA public liability
actions, particularly those aing out of releases of ramfictive material before the
enactment of federal nuclear safety standaselspnd, the level of specificity with which
Plaintiffs must plead a breach of the applieadiandard of care; third, the date on which
Plaintiffs’ claims accrued under the applicasiatutes of limitations; and finally, whether
the statute of limitations issues in this casgy be resolved onraotion to dismiss under

Federal Rule of Civil Procedure 12(b)(6Y-he Court will address each issue in turn.
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Standard of Care

As this Court held in its last order dimsing Plaintiffs’ original complaints, every
circuit court to consider the issue has codellithat federal nuclear safety regulations
define the standard of care in a PAA public liability actioBeeDoc. No. 141 at 14 This
conclusion is driven by thedeslative history of the PAAral the related federal regulatory
scheme governing nuclear safety standards.

Specifically, when Congress amended tAé\h 1988 to creata federal “public
liability action” for injuries arising out ofr resulting from any “nuclear incident, it
created an exclusive, retroactive federal cause of actgse42 U.S.C. 88 2014(hh),
2014(w); Pub. L. No. 100-408 § 20(b)(1p2LStat. 1084 (“The amendments [governing
judicial review of claims ariag out of a nuclear incident] ahh apply to nuclear incidents
occurring before, on, @fter the date of the enactment of this Actri)fe TMI Litig. Cases
Consol. I} 940 F.2d 832, 85(3d Cir. 1991) (TMI 11") (“A claim growing out of any
nuclear incident is compensable untter terms of the Amendments Actibis not
compensable at al) (emphasis in original)Q’Conner v. Comiwnwealth Edison Cp13
F.3d 1090, 1099-1100 (7th Cir994) (holding that under tH®AA, as amended, “a state
cause of action is not merely transferrefetteral court; instead, a new federal cause of

action supplants the prior state cause of action.”).

! “Nuclear incident” is defined broadly @y occurrence . . . within the United States

causing . . . bodily injury, sickness, diseasejeath, or loss of or damage to property, or
loss of use of property, arising out of or iésg from the radioactive, toxic, explosive, or
other hazardous properties otisce, special nucleasy byproduct materidl 42 U.S.C. 8
2014(q).
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Likewise, when Congress provided that “théstantive rules for decision in [a
public liability action] shall be derived frothe law of the State in which the nuclear
incident involved occurs, unless such lawnisonsistent with the provisions of such
section,” 42 U.S.C. § 2014(hh), itintended ftthtate law would operate the context of a
complex federal scheme which would moldi@mape any cause of action grounded in
state law.” O’Conner, 13 F. 3d at 1100.

This complex federal scheme includgervasive federal regulation” that
“occupied the entire field ofuclear safety concerns.TMI Il, 940 F.2d at 858 (citations
omitted). Therefore, although state law goesome elements afPAA public liability
action, such as causation and damagedgestae preempted from imposing a non-federal
duty [of care]” in a public likility action “because anyate duty wouldnfringe upon
pervasive federal regulation in the fieldmafclear safety, and thus would conflict with
federal law.” TMI II, 940 F.2d at 85%ee als®’Conner, 13 F.3d at 1105 (“[W]e believe
that the federal regulations must provide sbke measure of the defendants’ duty in a
public liability cause of action grause] . . . the field of nuelesafety has been occupied
by federal regulation; there is no rodan state law.”) (citation omittedRRoberts v. Fla.
Power & Light Co, 146 F.3d 1305, 1308 1th Cir. 1998) (“[F]ederal safety regulations
conclusively establish thaduty of care owed in public liability action.”).

As to which federal regulations apply, pauterly where, as here, there is a gap of
time and intervening regulatory change betw a defendant’s release of radioactive
material and a plaintiff's exposure to suchtenal, most courts have concluded that the

federal dose limits in effect at the time of release govesee, e.gFinestone v. Fla.
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Power and Light Ce.272 F. App’x 761, 84-65 (11th Cir. 2008) (affirming that standard
of care “is set forth by the Radiation Dosenits for Individual Menbers of the Public
outlined in 10 C.F.R. § 20.13Gipplicable for the time of the releases in question,”
notwithstanding intervening ref@ory change between daterefease and later date of
plaintiffs’ exposure) (citation omittedd’Connor v. Boeing N. Am., IndNo. CV 97-1554
DT (RCx), 2005 WL 603525, at *40 (C.D. Cal. Aug. 12005) (“Plaintiffs must prove
exposure to radiation in excess of the perrhisgiadiation dose standards in effect at the
time of the alleged incident. Plaintiffs mukserefore prove that Defendants breached the
applicable federal permissibdise limits in effect at htime of the July 1959 Sodium
Reactor Experiment incident.'Garey v. Kerr-McGee Chem. C60 F. Supp. 2d 800, 809
(N.D. Ill. 1999) (“[T]his court concludes th#te standard of care is set forth by the
Radiation Dose Limits for Individual Memberstbe Public applicabléor the time of the
releases in question.”Bohrmann v. Maine Yankee Atomic Power,©86 F. Supp. 211,
218 (D. Me. 1996) (“[T]his Court will apply theegulations in effect at the time of the
incident giving rise to the suit.”see also In re TMI67 F.3d 1103, 1109 n.10 (3d Cir.
1995) (“TMI I”) (“In this case, the relevant federal regulations were those in place at the
time of the TMI accident in 1979.”).

The first federal regulations creating nuclsafety standards weenacted in 1957
by the Atomic Energy Commission (“AEC”)See22 Fed. Reg. 548, 548 (Jan. 29, 1957)
(to be codified at 10 C.F.R. pt. 20) (issgiregulations “to establish standards for the
protection of [nuclear facility] licensees, themployees and the general public against

radiation hazards[.]”). In 1960, the AEC stabttially revised these regulations, including
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by promulgating 10 C.F.R. 88).105 and 20.106, which “§0.5 rem [500 millirem] as
the maximum yearly radiation exposure allowed for the general publidfl |, 67 F. 3d

at 1111see als@5 Fed. Reg. 8595, 8598 ($ep, 1960). These regulations were in place
until 1991, when the AEC’successor, the Nuclear Réggory Commission (“NRC”),
reduced the annual permissiblese limit for individual memdrs of the general public to
0.1 rem (100 millirem). See TMI )67 F. 3d at 1111 n.18; &d. Reg. 23360, 23398
(May 21, 1991).

Therefore, with respect to Cotter, whoeteases are alleged to have occurred
between 1969 and 1973, whee tharties agree the applicable federal dose limit was 500
millirem per year, an essenti@kement of each Plaintiff'sAA public liability action is a
breach of the 500 millirem per year dose limBecause Plaintiffsancede that they do
not and cannot plead this element with respethe 29 Plaintiffs noted above, these
Plaintiffs’ claims against Cotter will be dismissed.

But the question remains: What standafrdare applies to Mallinckrodt’s alleged
releases, which occurred before any federal nuclear safety standards were enacted?
Although few cases have dealt with reanl incidents dating back as far as
Mallinckrodt’s activities in this cas¢he Ninth Circuit’s decision im re Hanford Nuclear
Reservation Litigation534 F.3d 986 (9th Cir. 2007), ig€lctly on point. Like this case,
Hanfordinvolved PAA public liabilityactions arising out of sidents dating back to the
development of the atomimomb during World War Il. Hanford 534 F.3d at 995. The

parties inHanford eventually agreetb a bellwether trial of six plaintiffs who suffered

various thyroid diseases thelgimed were caused by ratioa released from the Hanford
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nuclear facility in the 1940’s.1d. at 998. The trial proceeded arstrict liability theory,
applying a standard of care bgtWashington tort law, and a jury ultimately found in favor
of two of the plaintiffs. Id. at 997-98.

On appeal, the defendants attacked the jury veodiet variety of grounds,
including that the “[p]laintiffamay not proceed under a striietbility theory, because the
. . . emissions were withinderally-authorized levels.”ld. at 999. The defendants
argued that because theiriesions complied with the fierance doses recommended by
military scientists working othe Hanford project, they wermt subject to liability under
the PAA.

The Ninth Circuit rejectethis argument. The courcognized that “[e]very
federal circuit that has considered the appropriate standardeafimder the PAA has
concluded that nuclear operators are notdiallless they breach federally-imposed dose
limits.” Id. at 1003. The court noted that thise was based on the rationale that
applying a state tort law standard of caretd put juries in carge of deciding the
permissible levels of radiation exposurel amore generally, the adequacy of safety
procedures at nuclear plants—issues that have explicitly been reserved to the federal
government.” Id. (citing TMI |, 67 F.3d at 1115).Nevertheless, the court refused to
overturn the jury verdict because “no fedetaindards governing emission levels existed
at the time of the [defendants’] emissionsld. The court held that the recommended
tolerance doses put forth by the defendants diéqaate to federally authorized emissions
levels and therefore could natotect defendants from liabilitynder state law standards.

Id. at 1003-04.
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The court acknowledged that the “it wouldt have been possible for an agency to
establish emission levels in the early 1948ecause the Atomic Energy Act was not
enacted until 1954 and the Nuclear Reguija@ommission was created in 19741d. at
1004. But the court helthat this history only undarined the defendants’ position
“because it highlights the absence of any fddeechinery to promulgate legal standards
on which [the] [d]efendants coulthve reasonably relied tosmlate them from liability.”

Id. Therefore, the court found that state Epplied, and under Washington law, the
defendants were subject to strict liabilityd. at 1004-07.

The Court agrees with the reasonindgdainford. Although it is well established
that a federally defined standard of care meptace any state standard in a PAA public
liability action, the pringdle holds true only to the extent applicable federal standard of
care exists. At the time of Mallinckrodse-1957 releases, Congress had not yet enacted
federal regulations defining any particuladeral dose limits. Indeed, the 500 millirem
per year dose limit to whidMallinckrodt seeks ttold Plaintiffswas not enacted until
1960. Because no federal standard of careezket the time of Mallinckrodt's releases,
under the plain language of the PAA, thendtrd of care must be derived from Missouri
tort law. 42 U.S.C. § 2014(hh) (“[T]he suastive rules for decisiom [a public liability
action] shall be derived from the law of thatstin which the nuclear incident involved
occurs, unless such law is inconsisteithwthe provisions of such section.”).

The Court also agrees with Plaintiffs, dddllinckrodt does not dispute, that under
Missouri tort law, injuries arising from Mallgkrodt's handling ofadioactive materials

would be subject to strict liability.See Bennett v. Mallinckrodt, In698 S.W.2d 854, 870
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(Mo. Ct. App. 1985) (“Strict liability is amppropriate principle for activities generating
radioactive emissions.”).

As such, Mallinckrodt may be held sticliable under the PAA for its pre-1957
releases, and by the same token, Plaintiify state a PAA public liability action against
Mallinckrodt without pleading areach of any specific dose lim Therefore, the Court
will deny Mallinckrodt’'s motiongo dismiss as they relate Rbaintiffs’ dosage allegations.

Specificity of Remaining Plaintiffs Dosage Allegations Against Cotter

With respect to Plaintiffclaims against Cotter, for which the Court has found
Plaintiffs must plead a breach of the 500lirem per year federal dose limit, the Court
now turns to the second isstiee level of specificity requickfor the remaining Plaintiffs’
dosage allegations.

Contrary to Cotter’s assertions, the curreminplaints do not merely restate the
conclusory allegations of the originalraplaints, which the Qurt previously found
deficient. In the originatomplaints that were dismisséy the Court, the Plaintiffs
alleged only that “[ijnvestigations have det@mad that contamination levels at the North
St. Louis County Sites excgéederal dose limits.” See, e.g.Doc. No. 1 at 23. Finding
this allegation insufficient to determine whether Deferisiactually breached the
applicable federal dose limitgther than merely whetheraess contamination existed at
the North St. Louis County Sites, the Court dissad the original contgints with leave to
amend.

The most recent complaintdexhpt to cure this deficiey by pleading with respect

to each Plaintiff, except fahe 29 Plaintiffs discussaabove, that, as a result of
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Defendants’ conduct, the Plaintiff's “averag@enual exposurt radiation during the time
[he or she] lived in close praxity to the [North St. Louis @Qunty Sites] was in excess of
500 millirem.” See, e.g.Doc. No. 201 at 6-14.

Cotter contends that this statent is merely conclusoand insists that Plaintiffs
must plead additional factual detail, such as each Plaintiff's actual dosage, the specific
chemicals or substancesisdue, the pathway of themosure, and more specific
allegations of duration and ldoan of exposure beyond Pdiffs’ allegations regarding
the years in which each Plafhlived, worked, or recreatenear the North St. Louis
County Sites. Cotter assertathrlaintiffs should have thiaformation readily available
because, according to Plaintiftavn requests for extermis of time to amend their
complaints, Plaintiffs have been consultinghaexperts for more than a year since the
original complaints were filed toollect this very information.

However, none of the casated by Cotter or found by the Court require the level of
detail that Cotter seeks at the pleading sta@é.Adkins v. Chevron Corp960 F. Supp.
2d 761, 768 (E.D. Ten2012) (dismissing PAA public lidlity action with prejudice only
after “Plaintiffs concede[d] that they dotri@ead, and cannot prove” a breach of the
relevant federal dose limits).

Bearing in mind that under Beral Rule of Civil Procedure 11(b)(3), Plaintiffs and
Plaintiffs’ counsel have certified to theo@t that their factual contentions have
evidentiary support, the Court finds that the remaining Plaintiffs’ factual allegations that
Cotter’'s conduct caused them to be expdeambntamination in excess of federal dose

limits are sufficient to state a plausiblaA& public liability action against Cotter.
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Therefore, the Court will deny Cotter’'s marti to dismiss as it relates to the dosage
allegations of all Plaintiffs other @m the 29 Plainttis listed above.

Statute of Limitations

Regarding the third issue in this case, thlevant statute of limitations and accrual
dates for Plaintiffs’ claims against bothf@edants, Defendants correctly assert that
Missouri law governs the statute of limitatidios Plaintiffs’ PAA public liability actions.
See, e.gCorcoran v. N.Y. Power Auti202 F.3d 530, 542 (2dir. 1999) (holding that
because the PAA does rmmbvide a statet of limitations for actionarising out of nuclear
incidents other than extraordinary nuclear ocsnces, “a court must apply the limitations
period of the state-law cause of action most analogous to the federal claim.”) (citation
omitted);Lujan v. Regents of Univ. of Cah9 F.3d 1511, 1517 (I0Cir. 1995) (same).

Plaintiffs concede that Missouri’s three-year statute of limitations for wrongful
death actions under Mo. Rev. Stat. § 537.X@0Missouri’s five-year statute of limitations
for personal injury actions der Mo. Rev. Stat. § 516.120(@pply to their PAA public
liability actions. However, Plaintiffs asseratifederal law must govern the accrual date
of those actions, and under federal lawlaam accrues when the plaintiff knows or
reasonably should know of both thast&nce and cause of the injury.

“Ordinarily, when federal \a borrows a state statute of limitations, it also borrows
state law governing when the statutgibse to run and when it is tolled.’Lujan, 69 F.3d at
1516 n.5. However, the Court need naiofee which law governs the accrual date of
Plaintiffs’ claims in this case because uniligssouri law, too, Plaitiffs’ claims did not

accrue until they knew or reasonably should Hanavn of the cause of their injuries, or in
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the case of wrongful death, theomgful nature of the deathsSeeRay v. Upjohn C 851
S.W.2d 646, 650 (Mo. CApp. 1993) (citing with aproval Missouri authority
determining that the five-year statute of liatibns for personal injury claim, Mo. Rev.
Stat. § 516.120, “didot start until the plaintiff was aware of his conditaond its causg
(emphasis addedEImore v. Owens-lllinois, Inc673 S.W.2d 434, 436 (Mo. 1984)
(holding that a personal injury action accrugaler Missouri law when “the character of
the condition (asbestosiahd its causébreathing asbestos dust) first ‘came together’ for
the plaintiff”’) (emphasis addedBoland v. St. Luke’s Health Sys., Indos. WD 75364,
WD 75366, WD 75367, WD 734, WD 75485, 2018VL 6170598, at *7 (Mo. Ct. App.
Nov. 26, 2013) (“A wrongful dath cause of action does m&cessarily accrue at the time
of death; rather, it accruesthe time that a diligent plaintiff has knowledge of facts
sufficient to put him on notice of an irsian of his legal rights.”) (citation omitted).
Having found that Plaintiffs’ claims acad when they first knew or reasonably
should have known of both the existence angeaf their injuries, or of the wrongful
nature of their decedents’ deaths, the €oaw turns to the final issue: whether
Defendants’ statute of limitations challenges/rba resolved on a motion to dismiss.
“[W1hen it appears from the face of thengplaint itself that the limitation period
has run, a limitations defense may properhabgerted through a 12(b)(6) motion to
dismiss.” Wycoff v. Menker73 F.2d 983, 984-85 (8thrCiL985) (citation omitted). In
this case, it is not clear from the face diRliffs’ complaints wien they first knew or
reasonably should have knowneither the cause of their injes or the wrongful nature of

their decedents’ deaths. AlthouBlefendants argue that Plaffs should have known of
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the cause of their injuries roln earlier because, according to Plaintiffs’ own allegations,
the existence of radioactive materials & Morth St. Louis County Sites has been well
publicized for decades, the Court finds thas thsue requires further development of the
record. See Hildebrandt v. Allied Cor839 F.2d 396, 399-400 (8th Cir. 1987) (reversing
summary judgment on statute of limitationsgnds for personal injury claims based on
chemical exposure, and finding question of &dsted regarding whegplaintiffs knew or
should have known of the calselationship between thenjuries and the defendants’
alleged misconduct). The Court will therefateny both Defendants’ motions as they
relate to the timeliness of Plaintiffs’ ahas, without reaching Rintiffs’ alternative
argument regarding CERCLA.

CONCLUSION

For the reasons set forth above,

IT IS HEREBY ORDERED that Defendant Cotterimotions for joinder are
GRANTED. (Doc. Nos. 222 & 253.)

IT IS FURTHER ORDERED thatDefendant Mallinckrodt'snotions to dismiss
areDENIED. (Doc. Nos. 210, 221 & 252.)

IT IS FURTHER ORDERED that Defendant Cotterisiotion to dismiss is
GRANTED in part andDENIED in part. (Doc. No. 212.) The motion GRANTED

with respect to the followig Plaintiffs’ public liabilityactions against Cotter:

Plaintiff Case No.

David Powell 4:14-cv-00037
Scott D. McClurg 4:12-cv-00361
Walter P. Sieckmann, Sr. 4:12-cv-00361
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William B. Donaldson

Jeff Drey

Charlena Ishmon

John Shields

Angela M. Uhles

Kathleen Bilger

Trish Ellen O’Laughlin

Kimberly Sayre

Carrie O’'Rourke

Theresa Cardosi

Belynda Frame

Jason Roche

Mary Zvorak

Carol Sayre for the death of Mary Beatty
Carol Sayre for the death @filliam Sayre

4:12-cv-00361
4:12-cv-00641
4:12-cv-00641
4:12-cv-00641
4:12-cv-00641
4:13-cv-02163
4:14-cv-00035
4:14-cv-00035
4:14-cv-00035
4:14-cv-00035
4:14-cv-00035
4:14-cv-00035
4:14-cv-00351
4:14-cv-00669
4:14-cv-00669

Ashley Pedraza for the deathAdfred Brueggeman 4:14-cv-00669

William Kranz for the death dfrank Kranz

Cynthia Fondren for the death Mdfyron Harmon

Barbara Tocco for the death Béttie Teutrine

Beverly Manno for the death of Sharron
Walkenhorst

Barbara Tocco for the death Ahthony Tocco
William Kranz for the death dDorothy Kranz
James Drey for the death of Sandra Drey
Dana Xolo Chigo for the deatf Donna Hicks
Tarae Skurat for the death $feven Skurat

Armand Salas for the death of Beverly
Breeland-Salas

Eric Kluempers
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4:14-cv-00669

4:14-cv-00670

4:14-cv-00670
4:14-cv-00670

4:14-cv-00670
4:14-cv-00671
4:14-cv-00671
4:14-cv-00671
4:14-cv-00671
4:14-cv-00671

4:14-cv-01523



These Plaintiffs’ claims against Cotter &SMISSED. In all other respects, the motion

is DENIED.

. LS L S et = s ’,. &
AUDREYG. FLEISSIG (
UNITED STATES DISTRICY

JUDGE

Dated this 27 day of February, 2015.
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