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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERNDIVISION

SCOTT D. MCCLURG, et al., )
Plaintiffs, ))
VS. )) Case No. 4:12-CV-00361-AGF
MALLINCKRODT, INC., etal., )) Lead Case
Defendants. : )

MEMORANDUM AND ORDER

These consolidated cases are befaeeburt on the motion (Doc. No. 428) of
Defendants Mallinckrodt, LLC, and Cotter Corporation, for a protective order to fairly
allocate the approximately $48®0 in costs that Defendartave incurred in collecting
the medical and other records of the hundgddaintiffs who have filed complaints
alleging injuries due to radiation expostrePlaintiffs have served document requests
seeking only the records that Defendants halleated of the 16 Platiffs who have been
selected for the first round of full discoverythis matter. Defendants argue that before
Plaintiffs are allowed to access these rdspthey should have to pay one-thiaf the
total costs that Defendants hawmeurred to collect reords of all Plaintiffs that have filed
suit to date. Plaintiffs have offered to paye-third of the costs that Defendants incurred
in collecting the specific records requestedthe 16 Plaintiffs, lesa credit for the costs

that Plaintiffs incurred in colt#ing their own records and producing them to Defendants.

! Defendants assert that this figure isspproximation of the expenses incurred as of

June 2016, and that they will provide@tact accounting of costs at a later date.

2 Defendants assert that Mallinckrodt,tteéo, and Plaintiffs should split the costs

evenly.
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For the reasons set forth below, the Caulttgrant Defendants’ motion in part.

BACKGROUND

The parties’ dispute arises after paatied proceedings to determine the most
efficient method to managedse consolidated radiation expioe cases. As early as
August 2012, a few months after the inicaimplaint was filed in this Lead Case,
Defendants requested that each Plaintiff progitist of known health care providers and a
signed authorization for the release of medieabrds to Defendants(Doc. No. 123-1.)
Defendants also requested that the Coudremcase management order patterned after
Lorev. Lone Pine Corp., No. L 33606-85, 1988VL 637507 (N.J. Super. Ct. Law Div.,
Nov. 18, 1986) (Lone Pine”), which Plaintiffs opposed.As more cases were filed and
consolidated, and in light of Plaintiffs’ attays’ repeated statements that they possessed
preliminary expert reports confirming the bai$er Plaintiffs’ claimsthe Court resolved
this dispute by foregoinglzone Pine case management order in favor of a requirement
that, shortly after filing his or her complaieiach Plaintiff disclse to Defendants a
completed questionnaire, together with medieabrds in the Plaintiff's possession, a list
of the Plaintiff's medical proders, a signed authorization for the release of medical and
employment records, and the preliminary expepbrt referenced by Plaintiffs’ counsel.

Because Plaintiffs did not timely and fuftjyoduce all of their records, Defendants
contracted with a third-party vendor, the ider Group, to collect records directly from
Plaintiffs’ health care providerand employers. Defendantatstthat theyave, through
the Marker Group, collecte@cords of the hundreds of Plaintiffs that have filed suit in

order to learn more about Plaffs’ claims before a represetitze sample of Plaintiffs was
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selected for full discovery and, eventuallylNvether trials (Plaintiffs selected for full
discovery referred to herein as “Bellwether Plaintiffs”Both Defendants are able to
access the records electronically, throughcaiiseportal set up by the Marker Group.

After several discussions regarding a possthit-off date for te consolidation of
newly filed cases, the Court, followingegularly scheduledtatus conference on
February 26, 2016, held thahile cases filed thereafter gfit still be consolidated for
pretrial purposes, only those Plaintiffs whied their cases on or fuge March 15, 2016,
would be eligible to be Bellether Plaintiffs. (Doc. No. 340.) After several unsuccessful
attempts by the parties to reach agreemerat method to select Bellwether Plaintiffs, on
or about May 26, 2016, the parties agreed valdithe eligible Bellwether Plaintiffs into
four sub-groups, based on thelleged dates and locations of exposure. On July 1, 2016,
the Court randomly selected four BellwetheaiRliffs from each sub-group for an initial
round of full discovery (the “Initial Trial Pogl, and five more Bellwether Plaintiffs from
each sub-group for a second round of digicovery (the “Second Trial Pool”).

On or about July 20, 2@, Plaintiffs served document requests seeking “all
documents and records” tHagfendants had collected regagleach of the 16 Bellwether
Plaintiffs in the Initial Trial Pol. In their motion before th€ourt, Defendants assert that

it would be unfair to “allow Plaintiff$o take full advantage of Defendants’

3 The Court does not agree with Defendasigjgestions throughout their briefs that

the Court directed or instructed Defendaaggo the timing and scope of their record
collection. Although the Court has consigtg encouraged the parties to proceed as
intelligently and efficiently as possible, ithkrgely deferred to the parties’ own views
regarding how best to do sdee, e.g., Doc. No. 326 at 29. Theourt does acknowledge,
however, that it continued to inquire of tharties regarding their progress in collecting
medical records.
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record-collection efforts over the past yeahs;ing which Defendas did not have the
benefit of knowing which indiduals would be selected for IBeether trials.” (Doc. No.
428 at 1.) Defendants contend that if Riiffis wish to accesszcords collected by
Defendants regarding amaintiff, Plaintiffs should beequired to pay one-third of the
total costs Defendants have incurtedollect records of all Platiffs that have filed suit to
date, and that Plaintiffs shoutbe responsible for one-thiad the record collection costs
going forward. According to Defendants, lgaecord collectiorwas necessary because
Plaintiffs were unable to timely fulfill themwn obligations to ga#r and produce their
medical and other records. Defendants furtssert that early record collection helped
move the litigation forward, particularly terms of advancing the process to select
Bellwether Plaintiffs and ensuring no time was wasted waiting for records once Bellwether
Plaintiffs were selected. Finally, Defendandsext that they haveonsistently taken the
position that the parties should share a sisgteof records, with each party paying
one-third of the costs, but that Plaintiffs g that approach aistiould not nar be able
to access the records of their choosing at a fraction of the overall costs.

Plaintiffs respond that #y had no input intthe scope of Defendants’ record
collection efforts, which Plaintiffs assancluded collection from potentially unnecessary
health care providefsand that Plaintiffs should notVeto pay for records they do not
want. Plaintiffs cite a fewnultidistrict pharmaceutical liabilitgases in which the district

court set up a medical records protocolndych the defendants collected outside medical

4 For example, Plaintiffs assert thaefendants collected records of treatment

unrelated to the disease ause, such as optometry records of a Plaintiff alleging breast
cancer due to radgiion exposure.
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records using a third-party vendor, the pldistivere permitted taccess the records to
obtain the copies they wanted, and the plfigvere required to pay some portion of the
costs incurred to collect andgoluce only those records. Inl@ast one of these cases, the
plaintiffs were also given a credit for the aiftpocket costs they aurred to collect their
own records and produce them to the defendants.

Plaintiffs assert that thetgo, wish to access the MakGroup’s secure portal free
of charge, in order to decide which recatitlsy want. Plaintiffs maintain that, after
identifying the records #y want, they are willing to pagne-third of the costs Defendants
incurred in obtaining those records only, amy costs that may be incurred to copy or
produce those records. Plaintiffs are alsooerned about paying digate costs, in light
of the fact that they have lbected and produced some of their own records to Defendants,
without any contribution from Defelants for their costs. ThuBlaintiffs seek a credit for
the out-of-pocket costs they have incurreddtiect and produce their own records.

In reply, Defendants distinguish the muilsilict litigation cited by Plaintiffs as
being in a different procedural posturdlst time the medical records protocol was
established, because, for example, the bdiargblaintiffs had already been selected by
that time. By contrast, Defendants argue thakhis case, early record collection took
place in order to advance the process tectdellwether Plaintiffand to immediately
begin full discovery (without having to wait fagcords) after such sekon, to the benefit
of all.

Defendants state that they agree “in ppiei to providing Plantiffs with a credit

for records Plaintiffs have already colledtand produced to Defendants. However,
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Defendants argue that the credit should be laniterecords produced in a timely fashion.
Specifically, Defendants noteahon the evening of Novemb#&s, 2016, just one or two
days before the scheduled dspions of three Bellwether PlHiffs, Plaintiffs produced
over one thousand pages etords regarding these Bellwet Plaintiffs. Defendants
assert that they had little or no time to reviie records before ¢éhdepositions, and that
Plaintiffs should nobe entitled to a credit for the costsproduce such records, which
Defendants assert should have been collemteldoroduced by Plaintiffs months ago.

DISCUSSION

Federal Rule of Civil Procedure 2§(t)(B) was amended iDecember 2015 to
expressly recognize that a court may, “for g@ause” and to protect a party from “undue
burden or expense,” issue an order allocatipenses for discoveryFed. R. Civ. P.
26(c)(1)(B). The Committee Note to the amdment explained thaburts were already
exercising the authority to allocate expesisand the amendment provided “an express
recognition” of such authority but did “not imply thatsteshifting shold become a
common practice.” Id. advisory committee’s note 015 amendment. Costs for
producing documents are generally shiftedyavthen an “undue buesh or expense” is
imposed on the responding parttaking into account the eels of the case, the amount in
controversy, the parties’ resaes, the importance of the igsuat stake in the litigation,
and the importance of the proposesicdivery in resolving the issues Kirschenman v.
Auto-Ownersins., 280 F.R.D. 474, 488 (D.S.D. 2012) (citations omitted).

The Court finds, and the parties generallyee, that good cause exists to order

some amount of cost-sharing before Rtiffis may obtain the records collected by
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Defendants here. Plaintiffsonld ordinarily havdoeen, and pursuant to the Court’s order
were, responsible for gatheg and producing their own records. But while Plaintiffs
appear to have produced some records as nelamts were filed, thy did not dsso in a
complete and timely manner. Indeed, Plaintiffs apparently produced records for a few of
the Bellwether Plaintiffs just one or two daysfore their scheduled depositions. And at
the regularly held status conferences in tlaise, it was Defendants, rather than Plaintiffs,
who consistently advised the Court regardimg status of record collection. Further,
Plaintiffs seek access to therfa establish and maintainadl Defendants’ expense to
determine which records to request. BeeaBlaintiffs have not fulfilled their
responsibilities with respect to collection gamdduction of their records as fully and
promptly as they should have in order to pietinis case to move favard on the schedule
anticipated by the Court and the parties, b@chuse Plaintiffs are now requesting these
records from Defendants, and to avail thenesslf the advantage of the portal, some
allocation of cost is necessary.

As to what constitutes a fair allocationaafsts, the Court is n@bnvinced that the
record collection protocol used in the lirdistrict litigation cited by Plaintiffs is
necessarily appropriate here, given the dififices between those cases and this matter
with respect to the stage thie proceedings, the procedural history, and any agreements
reached among the parties. islunfortunate that the partigsthis matter could not agree
to a reasonable scope of record collection dindation of costs, and that they did not seek

the Court’s intervention in thigspect at an earlier stagéiad they done so, the parties



and the Court could have implemented an appate record collection protocol at the
outset.

At this stage in the litigation, it would be uifeo allow Plaintiffsto gain the benefit
of Defendants’ early record collection aneéation of the portal, which helped move the
case forward, without contributing a fair shafghe overall costs of such collection.
Because this dispute was not brought to the Court’s attention prior to Defendants incurring
these costs and because the saffizefendants’ record coliéion may have been broader
than Plaintiffs preferred, the Court concludest Plaintiffs’ fair share of these costs is
18%.

The Court also agrees with a point made by Plaintiffssaotnote of their response
that, at this stage, any cestaring should be limited todlcollection and production of
records of eligible Bellwether PlaintiffsDefendants knew ahead tohe that only those
Plaintiffs who filed claims on or before Mar&h, 2016, would be eligible for selection as
Bellwether Plaintiffs. Any efforts by Defendarto immediately begin collecting records
of Plaintiffs who filed claims after Malhcl5, 2016, was largely for Defendants’ own
benefit, rather than to benefit the partieaashole or to more efficiently advance the
litigation. Therefore, the Court concludes tR#intiffs need onlypay 18% of the costs
that Defendants incurred toltext and produce records of Riaffs who filed their claims
on or before March 15, 2016,cance they do so, Plaintiffall be permitted to access and

obtain only those records.



Next, the Court will allow Plaintiffs to dkict the costs theycurred in collecting
records of the same group of PiE#ifs, but only to the extent that Plaintiffs produced such
records to Defendants on loefore September 30, 2016.

Finally, going forward, the paes shall promptly confen good faith regarding a
record collection protocol. If Plaintiffs do netsh to share in theosts of collecting the
records of Plaintiffs goinfprward, Defendants will havweo obligation to share those
records outside of their disdore obligations under FedeRialile of Civil Procedure 26.
Plaintiffs, of course, are stitlound by the Court’s Order requiring Plaintiffs to produce the
medical records of Plaintiffs promptly after sigifiled, absent an agreement to proceed in
a different fashion. If, however, the pasti@ecide that working from a single set of
records is more efficient, #y should attempt to reach agnmeent on an appropriate scope
of collection, allocation of cosfsand credit for records collected and produced by
Plaintiffs.

CONCLUSION

For the reasons set forth above,

> Rather than entertain further disputescahat constitutes a timely production of

records, the Court finds that SeptemberZ281,6, is an appropriate cut-off date, as
Defendants would have had aas¢ one month to review thecards produced by that date
before beginning the gesitions of the Bellwether Plaiff8. The parties’ most recent
status report (Doc. No. 450) suggests thatparties had not yet begun taking the
Bellwether Plaintiffs’ depositins by October 31, 2016, Hater filings suggest such
depositions had begp by November 2016.
6 The Court does not intend by this Merandum and Order to indicate that
allocating 18% of the costs to Plaintiffould be appropriate on a go-forward basis.
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IT ISHEREBY ORDERED that Defendants’ motion for a protective order (Doc.
No. 428) isGRANTED in part, as follows: (1) Plaintiffshall pay 18% of the costs
Defendants incurred in collengy and producing medical anchet records of Plaintiffs
who filed their claims on or bere March 15, 2016, in order to access and obtain such
records from Defendants’ third-party vendof), §2ovided, however, that the out-of-pocket
costs Plaintiffs already incurred to collect netof Plaintiffs who filed their claims on or
before March 15, 2016, shall be deducted froenliBo fee Plaintiffs are required to pay, to
the extent Plaintiffs producesdich records to Defendants on or before September 30, 2016.

IT ISFURTHER ORDERED that, to the extent Pldiffs desire to access the
medical and other records of Plaintiffs cotled by Defendants going forward, the parties
shall promptly confer in godi@ith and attempt to reach agreent on an appropriate scope
of collection, allocation of costs, ancedit for records colleetd and produced by

Plaintiffs.

AUDREYG FLEISSIG A
WUNITED STATESDISTRICT JUDGE

Dated this 9th day of December, 2016.
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