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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

SCOTT D. MCCLURG, et al., )
)
Plaintiffs, )
)
V. )
) No. 4:12-CV-00361-AGF
MALLINCKRODT, LLC, et al., ) Lead Case
)
Defendants. )

MEMORANDUM AND ORDER

This matter is before the Court upon revieiithe parties’ notices (ECF Nos. 767
&768) advising the Court of their disagreemerith respect to the proposed schedule for
the following newly consolidated casé&itler v. Mallinckrodt LLC, No. 4:18-cv-01701-
AGF; Koterba v. Mallinckrodt LLC, No. 4:18-cv-01702-AGH4dines v. Mallinckrodt
LLC, No. 4:18-cv-01703-AGF; and/alick v. Mallinckrodt LLC, No. 4:18-cv-01704-

AGF (collectively, the Butler cases”). Before resolvingdbe disputes, the Court wishes

to remind the parties of the procedural higtof this case and to ask the parties the

parties to meet and confer regarding whether a schedule of the type previously imposed
continues to be efficient.

BACKGROUND

This mass tort litigation was first filed 2012, and since thenlaims by hundreds
of plaintiffs have been consolidated before tindersigned. Early on in the case, in lieu

of a Case Management OrdeCMOQ”) patterned aftet.orev. Lone Pine Corp., No. L
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33606-85, 1986 WL 637507 (N.J. Supét. Law Div., Nov. 18, 1986) [‘one Pine’),*
which Plaintiffs opposed, the Court ordereditiffs to disclose to Defendants, within
60 days of filing suit, certain basic inforn@ti about the nature of their claims, including
a preliminary expert report reghng Plaintiffs’ alleged exposa to radiation. ECF Nos.
231 & 286. The Court also imposed a stagdaliscovery and pretrial schedule, based
on the parties’ identification, dgron in this litigation, of‘common issues” that could be
applicable to all or a substantial numbette hundreds of Plaintiffs. These common
iIssues were defined in Ca8lmnagement Order No. 1 (EQ¥0. 286), entered on April
17, 2015, and supplemented by the parties orelder 4, 2015, as set forth in ECF Nos.
324 & 325°

Accordingly, CMO Nos. 1 through 13agfgered discoverynd pretrial motions
such that the first phase of fatiscovery, expert designations, ddaubert and
dispositive motions was limited to common isswesl the second phaskthese pretrial
proceedings was to be devobt® preparing a representatigroup of Plaintiffs for
individual trials. The second phase addiesd full discovery,x@ert designations, and

Daubert and dispositive motions applicable to eaepresentative plaintiff's individual

! In Lone Pine, the court required the plaintiffs amass toxic tort action to make a
prima facie showing of exposure andisation before fultliscovery and other
procedures were permitted986 WL 635707 (N.J.u®. Ct. Nov. 18, 1986).

2 The Court also clarified on May 32016, that the second common issue defined
in CMO No. 1 referred to the type, amount, el of radioactive material attributable
to Defendants at the locations where Riéfs were allegedly exposed. However,
Defendants could also assuthe burden of going forwardahthe issue of whether the
level of exposure alleged by Plaintiffs svgufficient to caustheir injuries was a

common issue capable of bgiresolved by dispositive rtion at the common issues
stage.See ECF No. 391.



claims. The phases were staggered batlapped, so, for example, all individual
discovery in the second phasas to be completed by approximately five months after
the close of common issues discovery, an@éwike, expert disclosures related to case-
specific issues were due approximatelefmonths after common issues expert
disclosures.See, e.g., ECF No. 732 (CMO No. 13lated August 15, 2018).

Most, if not all, of the hundreds of Paiffs are now subject to Master Settlement
Agreements executed on Sepbtem12, 2018, and have been temporarily stayed while
those settlement negotiationg grending. On October 12018, the Court entered CMO
No. 14 (ECF No. 741), with respt to Plaintiffs who were ngireviously parties to this
consolidated litigation, such as tBatler Plaintiffs. In light ofthe complexityof these
consolidated cases, particjawith respect to causatiothe Court in CMO No. 14
expanded upon the earlyone-Pine-like showing that Plaintiffs must make before
proceeding with more detailed and expansigealery. In particular, the Court required
more complete early expeatisclosures in the form of case-specific expert reports
addressing issues such as radiation doskgeneral and specific causation for the
injuries alleged.ECF No. 741 at 8-11.

DISCUSSION

In light of this procedural history, ti@ourt turns back to the parties’ current
scheduling dispute in tH8utler cases. Both sides propose some sort of phased or
staggered discovery and pretrial schedule, but instead of the common issues previously
defined, the parties refer to the “issues rezgpiand outlined in CM®lo. 14.” The Court

assumes that the parties arieneng to the issues to be addressed in the early, case-
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specific expert reports required to be produseder CMO No. 14. These issues relate to
each individual plaintiff's prira facie claim and, as sudre not the sort of common
iIssues previously identified agarranting phased or staggemiscovery. It may well be
that, given the amount of dieery conducted previouslijyrther discovery on common
Issues is not necessary, or that, in light efdlgnificantly smaller number of plaintiffs in
theButler cases, a staggered common issubedide is no longer efficient or

appropriate. The Couwtill ask the parties to confer dhese issues before entering any
scheduling order with respect to tRetler cases.

Specifically, the parties are directed to consider:

1. Whether the parties wish to stagger pretrial proceedings related to common
issues, as defined above, andh® individual plaintiffs’ claims.See ECF Nos. 286, 324,
325 & 391.

2. If the parties wish to stagger pretrial proceedings related to common issues,
whether the parties wish togage in further discovery reéd to common issues, and if
so:

a. a schedule for additional discovery on common issues;

b. deadlines for Rintiffs to discloseghe summaries and reports required by
Rule 26(a)(2)(B) and (C), Fed. R. Civ. P., &my expert they intend to call at trial to
address common issues; the deposition of sgerts; Defendants to disclose the
summaries and reports required by Rule 26(a)(2)(B) and (C), Fed. R. Civ. P., for any
expert they intend to call &tal to address common issu@sd the deposition of said

experts’

C. a schedule for ariyaubert motions related to expert withesses identified to
testify regarding common issues;

d. deadlines for any motion for summauggment related to allegedly case
dispositive common issues, and borefing of the same; and

3 The Court notes that this is the stayf the common issues phase at which the

previously consolidated casegre at when the parties ergd into the Master Settlement
Agreements, and further proceedings were stayed.
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e. a schedule for the commencemertt eonduct of discovery and for the
filing of any remainingDaubert and summary judgment motions related to the individual
Plaintiffs’ claims.

3. If the parties do not wish to staggeetrial proceedings related to common
and individual issues, deadlinfes the parties to completi#scovery on the merits; for
the disclosure and depositions of Plaintifigperts and Defendants’ experts; for the
filing of any Daubert motions; and for the filing and bfieg of case dispositive motions.

CONCLUSION

Accordingly,

ITISHEREBY ORDERED that the parties iButler v. Mallinckrodt LLC, No.
4:18-cv-01701-AGFKoterba v. Mallinckrodt LLC, No. 4:18-cv-01702-AGHdines v.
Mallinckrodt LLC, No. 4:18-cv-01703-AGF; and/alick v. Mallinckrodt LLC, No. 4:18-
cv-01704-AGF, shall meet and confer in gdaith, attempt to reach agreement, and no
later thanl4 days from the date of this MemorandugnOrder, file a notice advising the
Court of their agreed or respective positionthwespect to the maits set forth above.

AUDREY G. FLEISSIG

UNITED STATES DISTRICT JUDGE
Dated this 11th day of February, 2019.




