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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

JEFFREY BRIDWELL,

N

Petitioner, ;

V. )) Case No. 4:12-CV-01011-AGF
IAN WALLACE, ;
Respondent. ;

MEMORANDUM AND ORDER

This matter is before theo@rt on the pro se amended petitiof Missouri state
prisoner Jeffrey Bridwell for a writ of ln@as corpus pursuant to 28 U.§Q@254.
Petitioner was convicted by a jury of figeunts of statutory slmmy, one count of
attempted statutory rape, and one count dflcholestation. He was sentenced to life
imprisonment for each of the five statut@ydomy counts and tlatempted statutory
rape count, and to 15 years’ imprisonmientthe child molest#on count, with the
sentences runningoncurrently.

In his amended petition for baas relief, Petitioner raises nine grounds for relief,
based on alleged trial court errors and indi¥ecassistance of trial counsel. Respondent

asserts that all but three okte claims were proceduratlgfaulted, and that the three

! Petitioner first filed a petition for a writ tlabeas corpus on June 1, 2012 (Doc.

No. 1), but this initial petitiorrontained the unredacted name of the minor victim, in
violation of the Court's Administrative Ordef herefore, the Court ordered the Clerk of
Court to immediately file the initial petitiaander seal, and further ordered the Petitioner
to file an amended petitiondacting the names of all mirsor (Doc. No. 3.) Petitioner
filed his amended petition in accordance with @ourt’'s Order on June 25, 2012. (Doc.
No. 4.)
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non-defaulted claims were reambly adjudicated by the stateurt. Respondent further
asserts that all of Petitioner'sagins lack merit. For the reasons set forth below, habeas
relief shall be denied.

BACKGROUND

Trial

The evidence at trial showed the following. Petiticaneat the victim’s mother
were involved in a romantielationship, and Petitionerawed in with the victim’s
family in early 2002. During the summer2806, when the victim was ten years old,
Petitioner engaged in various forms of sexwaltact with the victim. The victim told
her mother about these incidents August 26, 2006 The victim told he mother that, on
various occasions, Petitioner showedvlotim pornographic movies, rubbed the
victim’s private area, rubbed the victim’stiacks with his penis, asked the victim to
perform oral sex on him, and put strawbefteyored lotion on theictim’s vagina and
licked it off. The victim’s motbr took the victim to seleer family counselor, Melissa
McFadden, who told themother to take the victim tine police station and to make a
report, which the mother immediately did.

The victim and her mothenet with police officer Laura Hall on August 26, 2006.
Hall interviewed the victim by hiself, outside the presence of the victim’s mother. The
victim repeated to Hall the incidents the intipreviously disclosed to her mother. The
victim added that one time Petitioner triecotd his penis in her ais, but she told him
that it hurt and he stopped. Hall testifiedttthis interview wasecorded, but that the

audiotape was erasedeaf14 days, pursuant to department policy.
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The police arranged for the victim to undei physical examination. The victim
and her mother met with Dr. Kg Ross, a pediatrician at St. Louis Children’s Hospital,
on August 26 and 27, 2006. Dr. Ross hadtwamths of training irfchild protection,”
including training in physical examinatiar child sexual abuse victims. Dr. Ross
conducted a physical exam of the vicamd found that her anal and vaginal areas
appeared to be normal. Dr. $&also conducted a forensiterview of the victim, and
the victim repeated tDr. Ross the incidents described above.

A few weeks later, on September 14, 20 victim was also interviewed by
Beverly Tucker, a specialist at Children’s Adeiog Services of Greater St. Louis. That
interview was videotaped. During the videotapsdrview, the victimold Tucker that
she was there to talk about Petitioner, who sigxahused her. The victim repeated to
Tucker the incidents described above. Tho#iwi also told Tuckethat Petitioner asked
her to perform oral sex onrhion several occasions, andttishe complied by putting her
mouth on his penis one or two times. Theimcstated that wheshe did not want to
perform oral sex on Petitioneshe pretended to do so byéathing hard” and “just doing
this.” As she said “just doing this,” sheade a hand motion simulating oral sex near her
mouth. The victim then stated that Petitioasked her to move hband so he could see
if she was actually perforimg oral sex on him.

At trial, the victim testified that shemeembered speaking withe police and that
she remembered going to the pitesl, but that she did not remember why she made these
visits or what she talked abaodiiring these visits. The victialso testified that she did

not remember anything abougtthings the Petitioner did to her, and that it was not okay
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if the prosecutor asked her abehat the Petitioner did to heihe victim testified that
she remembered meeting with the prosecamar talking to the prosecutor about the
Petitioner but that she would “rather ntdlk about those things at trial.

The victim’s mother, Hall, Tuckerna Dr. Ross all testified about their
conversations with the victinin which the victim discssed Petitioner’'s sexual contact
with her. Dr. Ross testified that her physieahmination of the victim did not reveal
anything abnormal, but thatew children who are repeatedipused will frequently have
normal physical examination results. Bioss also testified, over objection, about
“defense mechanisms” in child sexual abuséims. Dr. Ross testified that she was
trained, in her pediatrics residencygram, about children that put up defense
mechanisms as a way to cope with uncomfortable situati®hs.testified that for older
children, one defense mechanisno deny that anything ocoed or to say that they do
not remember what occurreéinally, the jury viewed theideotaped interview of the
victim by Tucker at Children’s Advocacy Services.

Petitioner testified in his own defensaedadenied any sexual contact with the
victim. The jury found P&ioner guilty on all counts.

Direct Appeal

On direct appeal, Petitioner argued thattke trial court abused its discretion in
admitting the opinion testimony of Dr. Rosgaeding defense mechanisms in children
because Dr. Ross was not qualified by edocabr experience to offer such testimony;
and (2) there was insufficientieence to sustain his convieti for one of the counts of

first degree statutory sodomy—the countgilhg that Petitioner made the victim touch
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his penis with her hands—because the $taled to prove beyond a reasonable doubt
that the victim actually touned his penis with her handls.

The Missouri Court of Appeals rejectbdth arguments. Regarding the first
argument, the state court concluded thailerBr. Ross did not explicitly explain her
education or experience regarding diagngsiefense mechanisms, she was qualified to
offer an opinion in this areander the state rules of eviden based upon her pediatric
training and experience in treating childreho had been sexually abused. The Missouri
Court of Appeals noted that the extent of Ross’s training and experience went to the
weight of her testimony, not its admissibilitiRegarding the second argument on appeal,
the state court concluded that the victistatements and demonstrative hand gestures,
particularly as seen in the videotapetkimiew of the victimby Tucker, constituted
sufficient evidence for #hjury to find that the victinactually touched Petitioner’s penis
with her hands while perfming oral sex on him.

State Postconviction Proceedings

In a pro se motion for state postcortvn relief, Petitioner raised the following
claims: (1) his arrest, search, and seavere warrantless and unconstitutional; (2)
prosecutorial, juror, and trial court miscontlatt occurred durindpis trial; (3) the
evidence used against him fetider the “fruit of the poisonous tree” doctrine and should

not have been admitted; (4ktkrial court abused its digtion in allowing testimony of

2 Petitioner acknowledged that the statesented sufficient evidence concerning

the other four counts of first degree statuteodomy, which alleged, respectively, that
Petitioner made the victim put his penis im huth on two occasns, that the Petitioner
licked the victim’s vagina, and that the Petier touched the victii® vagina with his
hand.



Petitioner’s prior bad acts; (5) trial counselswaeffective for failing to call an expert
witness® (6) trial counsel was ineffective féailing to impeach the testimony of the
victim, her mother, and Hall, by pointirayit inconsistencies in these witnesses’
testimony; and (7) the trial court erred lfowing the state to present evidence and ask
for a jury conviction based sdtyeon out-of-court statements.

In an amended motion prepared vitile assistance of appointed counsel,
Petitioner added two claims ofdfiective assistance of counsel. Petitioner claimed that:
(8) trial counsel was ineffective for failing to object to the state’s closing argument when,
during that argument, the prosecutor imprépencouraged juror® make up their
minds before the case was submitted; andri@)counsel was ineffective for failing to
request a mistrial after openistatements, when the prosemutlsely suggested that the
Petitioner possessed “child porn.” Petitionerlexly stated that all arguments raised in
his pro se motion were incorporated by refieeein his amended motion, and that these
arguments were not waived.

The motion court denied Petitioner’s requestan evidentiarjearing and denied
his postconviction motion. The motion court fouhdt claims 1, 2, 3, 4, and 7 were not
proper grounds for postcontiegn relief. The motion court also denied each of the
remaining ineffective assistance of counselnegifinding for claim 5that trial counsel’s
decision not to call an expert witness was (ngstively a matter of trial strategy, which

Petitioner provided no evident® overcome, and in ligldf the overwhelming evidence

3 Petitioner did not explain in his pro gestconviction motion what kind of expert

he wanted trial counsel to call or abatat such expert wid have testified.
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against Petitioner at trial, B@oner could not prove that timg an expert witness would
have changed the outcome of trial; for mi&, that trial cousel thoroughly cross-
examined the victim, her magh and Hall, and Petitioner cauhot show that additional
impeachment would hawahanged the outcome of trial; fdiaim 8, that any objection by
trial counsel to the state’s closing argumentilddiave been denied as meritless and trial
counsel’s failure to object therefore did nagjpdice Petitioner; and for claim 9, that trial
counsel’s failure to request a mistrial aftike prosecutor refermeo “child porn” in
opening statements was not ineffective bectnmecounsel succesdiy objected to the
statement, the prosecutor admitted that hespake and withdrew his statement, and any
prejudice was minimized by the court’s instroatito the jury to disregd the statement.
On appeal from the denial of postcartion relief, the Petitner only preserved
the two claims raised in his amended motibiat trial counsel waiseffective for failing
to object to the ste’s comments during closing argumheand that trial counsel was
ineffective for failing to request a mistrial bdsgpon the state’s ratence to “child porn”
during opening statements. tlener did not raisen appeal the motion court’s denial of
his remaining claims for postconviction relief.
The Missouri Court of Appeals affirmele denial of postconviction relief. The
state appellate court agreed with the motourt’s rejection of the two preserved
ineffective assistance of counsel claims, Bsaly for the same @sons advanced by the

motion court.



Federal Habeas Petition

In his amended federal b@as petition, Petitioner asserts that his constitutional
rights were violated in thimllowing ways: (1) the triatourt erred in admitting Dr.
Ross’s testimony regarding the defense meshanof children who have been sexually
abused, because the court failed to hdéaring regarding hreliability of the
testimony, and because the stitiled to provide Petitionerithh adequate notice of the
testimony; (2) the trial court erred inraidting Dr. Ross’s testimony because Dr. Ross
did not adequately disclose the facts unded her opinion; (3jhe state improperly
destroyed an audio recording of the intewigetween Police OfficeHall and the victim;
(4) the state failed to disclose recordgamling the victim’s treatment by family
therapist, Melissa McFadden; (5) trial counsak ineffective for not introducing at trial
McFadden'’s treatment records; (6) trial caelnsas ineffective for not investigating or
obtaining the victim’s school records and @ohcounseling records to find evidence that
could be used to impeachethictim; (7) trial counsel waineffective for failing to
consult with or call an expert witnessahild psychiatry to testify regarding the
reliability of child witnesses and to counter. Ross’s testimony regarding the defense
mechanisms of sexually abused childrenil@®ye was insufficiergvidence to sustain
Petitioner’s conviction for the first degreatsttory sodomy charge alleging that the

Petitioner made the victim touch his penis witlr hands; and (9) due to error, Petitioner



was unable to introduce evidence regarditiger individuals who were previously
accused of, or charged with, similar crimes against the victim.

Respondent argues that Claims 1 amde2not cognizable constitutional claims
and that the state court reasonably adjaidid any state law evidentiary questions
regarding the admissibility dr. Ross’s testimony. Respondent also argues that Claim
8 was reasonably adjudicated by the statetcdrespondent argues that the remaining
claims—as well as Claims 1, 2, and 8, te #xtent they rely onew grounds not raised
in state court—were procedurally defaulteetause Petitioner failed to raise or exhaust
them in the state court proceedings. Bn&espondent argues that all of Petitioner’s
claims lack merit.

In his reply, Petitioner argues that to the extent that any of his claims has been
defaulted, such default shoudé excused because of tieeffectiveness of appellate

counsel.” (Doc. No. 18 at 46.)

4 The amended petition asserts that Clais®ased on a tri@ourt error regarding

the “[a]dmissibility of evidene . . . of commission of [a] similar crime by one or others
than [sic] accused.” (Do®o. 4 at 37). However, in fireply brief, Petitioner suggests
that Claim 9 also raises an ineffectissigtance of counsel claim, based on trial
counsel’s failure to investigate and call aghesses the victim’s ther and brothers, who
Petitioner asserts were previoualgcused of similar crimes aigst the victim. (Doc. No.
18 at 43-46.) The Court is not required to ¢dassthis ineffective assistance of counsel
claim because it was not raised in the petiti6ee Rule 2(c) of the Rules Governing
Section 2254 Cases in the Unitetites District Courts (stating that a petition for writ of
habeas corpus “must . . . sggall the grounds for reliedvailable to the petitioner”);
Laster v. Wilson, No. 14-2069 SRN/HB,@L5 WL 1635450, at *2.2 (D. Minn. Apr. 13,
2015). Nevertheless, in the interest afrffass and judicial efficiency, the Court will
construe Claim 9 as encompassing claimsdas¢h on an alleged trial error (Claim 9a)
and on ineffective assistanoécounsel (Claim 9b).
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DISCUSSION

Procedural Default of Claims RegardingTrial Errors (Claims 3, 4, and 9a)

Under the doctrine of procedural delfaa federal habeas court is barred from
considering the merits of a claim not fairlyepented to the state courts, absent a showing
by the petitioner of cause for thefault and prejudice resulting therefrom, or that he is
actually innocent, such thanascarriage of justice would salt by failing to consider the
claim. E.g., Murphy v. King, 652 F.3d 845, 849 (8thiIC2011). Here, Petitioner’s
habeas claims alleging trial errors basedhenstate’s destruction of an audio recording
of the interview between Hall and the vict{@laim 3), the state’s failure to disclose
records of the victim’s treatment bynidy therapist McFadden (Claim 4)and the trial
court’s exclusion of evidence of the commigsof similar crimes by persons other than
Petitioner (Claim 9a), each cowad should have been raisen direct appeal, and the
failure to do so constitutea procedural default.

The ineffective assistance of direct appaainsel cannot serve as cause to excuse
the default, because sucleifectiveness was not raisedthe state postconviction
proceedings.See Taylor v. Bowersox, 329 F.3d 963, 971 (8th Cir. 2008jand v. Pash,

No. 15-0041-CV-W-GAF-P, @15 WL 3542816, at *3 (\D. Mo. June 4, 2015%e also

° Although Petitioner, in Claim 4 of thet@n, characterizes the records of the

victim’s treatment by McFadden as “newdiscovered evidence,” Petitioner does not
explain this assertion. Rather, Petitionemnfoons in Claim 5 that defense counsel was
well aware of McFadden'’s treatment recordthattime of trial and was ineffective for
failing to introduce them. Petitioner furtheat&s in his reply brief that McFadden’s
treatment records were the subject of a peg#tnotion brought by thetate. Therefore,
Petitioner has not demonstrated that the he wveware of the factual basis for Claim 4
in time to raise this claim on direct appeal.
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Dansby v. Hobbs, 766 F.3d 809, 833-34 (8th Cir. 20Xdeclining to etend the holding
of Martinezv. Ryan, 132 S. Ct. 1309 (2012), that ffective assistancef postconviction
counsel could constitute cause to excuse aepioal default of a claim that trial counsel
was ineffective, to a claim that direct appeal counsel was ineffective).

Petitioner also fails to shothat a miscarriage of juseawill result if his defaulted
claims are not considereee Abdi v. Hatch, 450 F.3d 334, 338 (8th Cir. 2006) (holding
that a petitioner must presam@w evidence that affirmativelemonstrates that he is
actually innocent of the crime for which s convicted in order to fit within the
miscarriage of justice exceptip In sum, Claims 3, 4, and 9a will be denied as
procedurally defaulted.

Procedural Default of Ineffective Assishnce of Trial Counsel Claims (Claims 5-7

and 9hb)

Petitioner’s habeas claims asserting that tounsel was ineffective for failing to

introduce records of the victim’s treatnidoy McFadden (Claim 5), for failing to
investigate or obtain the victim’s schoolurseling records (Claim 6), and for failing to
investigate and call as witnesses the victifather and brotheysvho were allegedly
accused of similar crimes agditise victim (Claim 9b), wereach procedurally defaulted
in state court because Petitioner did noteréi®m in any state court proceeding.
Petitioner’'s habeas claim thaal counsel was ineffectivier failing to call an expert
witness (Claim 7) was also procedurally detiad in state court because, although raised
in Petitioner's motion for postconviction reli@dy incorporation of his pro se motion), it

was not preserved on appealnfréhe denial of that motion.
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As discussed above, the Court is barfirtem considering these claims unless
Petitioner can show cause for the default grggudice resulting therefrom, or actual
innocence.Murphy, 652 F.3d at 849. Attorneyrrors in initial-review collateral
proceedings may qualify as caudsea proceduratlefault of a habeas corpus claim of
ineffective assistance of trial couns#lartinez, 132 S. Ct. at 1315. However, this
exception does not apply if the state demonstrtitat the ineffecterassistance of trial
counsel claim is unsubstantial or non-meritoriokds at 1319. Also, for claims raised in
the motion court but abandoned on appeaffecgve assistance of postconviction appeal
counsel does not constitute causexouse the procedural defaufirnold v. Dormire,

675 F.3d 1082, 1087 (8th Cir. 2012).

Petitioner has not established cause to exicissgefault of Claims 5, 6, and 9b; he
has not asserted, for instance, that his posiction counsel was ineffective for failing
to raise these claims in his amendediorofor postconviction relief. Likewise,
Petitioner has not established cause tus& his default of Claim 7, whievas raised in
his postconviction motion but wanot preserved on appeal from the denial of that
motion. In any event, as explained beltlwg Court finds that each of these ineffective
assistance of counsel claims is without merit.

To prevail on a claim on ineffective assistance of counsel, a habeas petitioner must
show that counsel’s performance was clefit, and that the deficient performance
prejudiced the defense&trickland v. Washington, 466 U.S. 668, 687 (1984). The first
prong requires “that counsel made errorsesgous that counsel was not functioning as

the ‘counsel’ guaranteed the defentay the Sixth Amendment.Whitev. Dingle, 757
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F.3d 750, 752-53 (8t@ir. 2014) (quotindgrickland, 466 U.S. at 68//94). The second
prong requires that “there is a readalrgorobability that, but for counsel’'s
unprofessional errors, the result of theqareding would have been differentd. There

is a “strong presumption that counsel’s corndalts within the wide range of reasonable
professional assistance.Tunstall v. Hopkins, 306 F.3d 601, 606 (8th Cir. 2002)
(quotingStrickland, 466 U.S. at 689).

“When . . . the habeas claigoes to counsel’s trial strgjg or failure to investigate
facts surrounding the crime, the petitionerstnallege specific incompetence and
prejudice resulting therefrom.Parton v. Wyrick, 614 F.2d 154, 158 (8th Cir. 1980). In
particular, “[d]ecisions relating to withess selection are normally left to counsel’'s
judgment, and this judgment will nbe second-guessed by hindsightianes v.

Dormire, 240 F.3d 694, 698 (8th IC2001) (citation omitted)

Petitioner has not alluded to the contentthefvictim’s family therapy or school
records, or to the substance of the testintbay would have begorovided by an expert
witness or by the victim’s father or brotherBherefore, the Court discerns no specific
prejudice resulting from the abnce of this evidencén short, Petitioner has not
established a reasonable probabiiitst the result of the triahit which strong evidence of
Petitioner’s guilt was presentewould have been diffent had defense counsel
introduced the additionaécords or called the additidnaitnesses that Petitioner

references in his habeas claims. @k&b, 6, 7, and 9b will be denied.
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Alleged Inadmissibility of Dr. Ross’s Testimony (Claims 1 and 2)

In Claims 1 and 2, Petitioner asserts ttia trial court erred in admitting Dr.
Ross’s testimony regarding defense mechanignchildren. To tle extent that these
claims rely on grounds not raised in theestzburt, they were predurally defaulted and
this Court is barred from considering thei®ee Jones v. Jerrison, 20 F.3d 849, 854 (8th
Cir. 1994) (holding that a “habeas petitionersinbave ‘fairly presented’ to the state
courts the ‘substance’ of his federal habeagpus claim,” meaning that “the petitioner
must present the same facts deghl theories to the state court that he later presents to
the federal courts.”).

However, the Court will consider Claims 1 ahtb the extent thahey rely on the
ground raised in Petitionerdirect appeal, namely, whwedr Dr. Ross was qualified to
offer the opinion testimony. As to that groutitk application for a writ of habeas corpus
cannot be granted unless #tate court’s adjudication:

1) resulted in a decision that was congrto, or involvedan unreasonable

application of, clearly establish&@deral law, as determined by the
Supreme Court of the United States; or

2) resulted in a decision that was béie® an unreasonable determination

of the facts in light of the evahce presented in the State court
proceeding.
28 U.S.C. § 2254(d).

The “contrary to” clause isatisfied if a state court Baarrived at a conclusion

opposite to that reached the Supreme Court on a questiorlaaf or confronts facts that

are materially indistinguishable from a ned@t Supreme Court precedent but arrives at

the opposite resultLockyer v. Andrade, 538 U.S. 63, 73 (2003/trong v. Roper, 737
14



F.3d 506, 510 (8th Cir. 2013). A state dolumreasonably applielearly established
federal law when it “identifies the correcb\erning legal principle from [the Supreme]
Court’'s decisions but unreasonably applies graiciple to the facts of the prisoner’s
case.” Williams v. Taylor, 529 U.S. 362, 413 (2000). “state court’'s determination that
a claim lacks merit precludes federal habed®f so long as fairminded jurists could
disagree on the correctness of that decisioHarrington v. Richter, 562 U.S. 86, 88
(2010) (citation omitted).

It is not within a federal habeasuwts province “to reexamine state-court
determinations on state-law ati®ens. In conducting habessview, a federal court is
limited to deciding whether a nwiction violated the Constituin, laws, or treaties of the
United States.”Estelle v. McGuire, 502 U.S. 62, 67-68 (1991). Only when the
“evidentiary ruling infringes upn a specific constitutional peattion or is so prejudicial
that it amounts to a denial of due process! the ruling justify habeas corpus relief.
Abdi v. Hatch, 450 F.3d 334, 338 (8th Cir. 2006)To carry that burden, the petitioner
must show that there is aasonable probability that the ercmmplained of affected the
outcome of the trial—i.e., that absent thleged impropriety the verdict probably would
have been different.Geev. Groose, 110 F.3d 1346, 1350 (8th Cir. 1997) (en bass);
also Boundsv. Delo, 151 F.3d 1116, 111®th Cir. 1998).

The Missouri Court of Appeals found tHat. Ross was qualified to offer expert
testimony regarding defense mechanismzhifdren based upon hpediatric training
and experience in treating children who had msswally abused, and that the extent of

Dr. Ross’s experience and training wenthe weight of her testimony, not its
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admissibility. In so findingthe Missouri Court of Appesidid not impropey apply its
evidentiary rules.See Sate v. Partridge, 122 S.W.3d 606, 609 (& Ct. App. 2003) (“An
expert is qualified if he has knowledge frodueation or experience that will aid the trier
of fact. The extent of an expert’s experiencéraining in a particular field goes to the
weight, not the admissibility, of the testimony.”).

Moreover even if the Court we to find that the state court erred in applying state
law, such error would not mntrary to clearly establisddederal law. “[N]o decision
of the Supreme Court ‘clearly establishesittxperts (or any other witnesses) must be
right; the constitutional rule is that the defendant is entitled talethat will enable
jurors to determine where the truth liesChese v. Roper, No. 4:03CV1082 CEJ TIA,
2006 WL 2506005, at16 (E.D. Mo. Aug. 28, 2006) (quotirBuie v. McAdory, 341 F.3d
623, 625 (7th Cir. 2003)). Here, Petitionastainsel was allowed ttross-examine Dr.
Ross regarding the extent of her qualificationgrder to assist therors in determining
“where the truth lies.”ld. Therefore, the state court’'s admission of this testimony was
neither contrary to nor an teasonable application of Supreme Court precedent. Claims
1 and 2 will be denied.

Alleged Insufficiency of Evidence (Claim 8)

In Claim 8, Petitioner asserts that his gwecess rights were violated because
there was insufficiergvidence from which the jury could have found that the victim
touched Petitioner’s penis with her handsieapiired for the conviction of one of the
counts of first degree statutaspdomy charged against Petitioner.

The Due Process Clause pitmts the conviction of aaccused “except upon proof
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beyond a reasonable doubt of every fact necg$saonstitute therime with which he

is charged.”Inre Winship, 397 U.S. 358, 364 (1970). the § 2254 setting, the federal
court must consider “whether, after viewing #avidence in the light most favorable to
the prosecutiorgny rational trier of fact could have dod the essential elements of the
crime beyond a reasonable doubddckson v. Virginia, 443 U.S. 307319 (1979)see

also Evansv. Luebbers, 371 F.3d 438, 441 (8th Cir. 2004). The scope of habeas review
of such a claim isextremely limited.” Sillicorn v. Luebbers, 475 F.3d 965, 977 (8th

Cir. 2007). This means that when “a mwving court [is] ‘faced with a record of
historical facts that supports conflicting irdaces [the reviewing court] must presume—
even if it does not affirmatively appear iretrecord—that the trieaf fact resolved any
such conflicts in favor of the prosecuti@nd must defer to that resolutionMcDaniel

v. Brown, 558 U.S. 120, 133 (201 Qper curiam) (quotindackson, 443 U.S. at 326)).

This Court may grant habeas relief only i thlissouri Court of Appeals’ determination
that the evidence satisfied thefficiency of evidence standard was “both incorrect and
unreasonable” unddackson. Garrisonv. Burt, 637 F.3d 849, 85th Cir. 2011)see

also Webb v. Seele, No. 4:10 CV 758 RWS; 2014 W&34006, at *13 (E.D. Mo. Feb. 21,
2014).

A person commits the crime of statyt@odomy in the first degree under Missouri
law if he has “deviate sexual intercoursémanother person who is less than fourteen
years old.” Mo. Rev. Stat. § 566.062. Deviate sexual intercourse” is defined as:

any act involving the genitals of operson and the hand, mouth, tongue, or

anus of another person or a sexualimeolving the penetration, however
slight, of the male or female sex ongar the anus by a finger, instrument
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or object done for the purpose of anmgsor gratifying the sexual desire of
any person or for the purp®sf terrorizing the victim

Id. §566.010(1).

Here, the Missouri Court of Appealsasonably determined that, viewing the
evidence in the light most\¥arable to the verdict, themwas sufficienevidence to
support Petitioner’s conviction of the countfio$t degree statutory sodomy charging that
the victim touched Pettner’'s penis with her hands. The jury saw a videotape of the
victim’s statement that sh@retended to perform oral>sen the Petitioner by “doing
this,” accompanied by the victim’s demonstrathand gestures simulating oral sex near
her mouth, and that the Petitioner asked hendwe her hand in ordéo see whether she
was actually performing oral sex him. This is enough ewdce for a ratioal jury to
determine that the victinotiched Petitioner’s penis with hieands. The Missouri Court
of Appeals did notinreasonably apply thiackson standard in disposing of this clafin.
Therefore, Claim 8 will be denied.

CONCLUSION

The Court concludes that Petitionent entitled to federal habeas relief.
Furthermore, the Court does not believe tikasonable jurists might find the Court’s
assessment of the proceduakubstantive issues presented in this case debatable or

wrong, for purposes of issuing a Cert#fie of Appealability under 28 U.S.C. 8

6 The Missouri Court of Appeals did not actually d#ekson, but it did use the

appropriate legal standard in reviewing the clakarly v. Packer, 537 U.S. 3, 8 (2002)
(holding the state court need not cite tgp&me Court cases, or even be aware of such
cases, “so long as neithike reasoning nor the resulttbe state-court decision
contradicts them”).
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2254(d)(2). See Miller-El v. Cockrell, 537 U.S. 322, 337 (2003) (standard for issuing a
Certificate of Appealability) (citin@dack v. McDaniel, 529 U.S. 473, 484 (2000)).

Accordingly,

IT IS HEREBY ORDERED that the original and aemded petitions of Jeffrey
Bridwell for a writ of habeas corpus @d&NIED. (Doc. Nos. 1 & 4.)

IT IS FURTHER ORDERED that a Certificate of Appealability shall not be
issued in this case.

A separate Judgment shall accomptms Memorandum and Order.

AUDREY é ?EISSIG f g
UNITED STATES DISTRICT JUDGE

Dated this 15th day of September, 2015.
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