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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

JAMES RANDELL, )
Petitioner, ;
VS. )) No. 4:12CV01020 AGF
JEFF NORMAN, ))
Respondent. : )

MEMORANDUM AND ORDER

This matter is before the Court on theearded petition of Missouri state prisoner
James Randall for a writ of habeas corpussuant to 28 U.S.®& 2254. A jury
convicted Petitioner of stealing over $500yialation of MissourRevised Statutes
§ 570.030. He was sentencegla prior and persistent offender to 13 years’
imprisonment. The crime involved a powegisher that Petitioner stole from a Home
Depot store. For habeas relief he asserts that his constitutional rights were violated by the
trial court’s refusal to instruct the jupn the lesser includeaffense of attempted
stealing, and by the ineffective assistaatdefense counsel in cross-examining the
state’s key witness, a loss prevention invedtgfor the store, concerning Petitioner’s
location when the investigator stopped hifthvihe washer in his possession. For the

reasons set forth below, haserelief shall be denied.
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BACKGROUND

Trial

The only witness at trial was the gtatwitness, James Putnam, the loss
prevention investigator. Putnam testified thafbout 3:15 p.m. dhe day in question,
he saw Plaintiff place a power washer valae#699 on a flat-roll cart in the store and
push the cart into the outsidenéed garden area. Putnarentified the power washer as
a high-theft item. Putnam observed Petitiagperdown on his handsd knees and peer
at the cashier through someaplis that were on display stes. When the cashier got
busy, Petitioner pushed the cartaiy and attempted to exit tistore. (Resp. Ex. A. at
124, 127). Photographs of Petitioner attempting to exit the store were presented. The
photographs showed Petitionerliwag past the cash register, with the cash register
behind him.Id. at 126-127. Putnam noticed a tristknding at the end of the walkway
about ten feet away with a persin it and the engine runningde stepped out in front of
Petitioner and told him he haat paid for the washer. Petitioner flashed a receipt that
turned out to be two weeksdolor a small amount of groges. The truck suddenly
accelerated and Putnam sawrive away quickly.

Putnam testified on direct examinatitvat when Petitionaras pulling the power
washer on the bed, he had “walked pasbfahe points of sale.” There were “yellow
markers,” apparently at the exit thie store, past all points séle. He first testified that
Petitioner was “past the yellow markers.” ddwhen asked if Petdner’'s body was past
the yellow markers, he tesatl that he stepped in front of Petitioner and stopped him

when Petitioner was “coming right at the yellanarkers right on the yellow markers ”
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(Resp. Ex. A at 129.) On cross-examinatiButnam again stated “when [Petitioner’s]
body got to the yellowillars” Putman came around in front of hind. at 140. Putnam
then took Petitioner to tHess prevention office andélpolice were contacted.

Petitioner requested that the jury betinsted on the lesser included offense of
attempted stealing, but the trial courfiused the proffered struction. During
deliberations, the jury sent catnote which asked, “DidPetitioner] walk past the two
yellow posts?” The court tolthem to be guided by the evidence and the testimony as
they recalled it. (Resp. Ex. D at 24-25.)

Direct Appeal

The only point Petitioner raisexh direct appeal was that the trial court erred in
refusing his proffered instructh on the lesser included offensfeattempted stealing. He
argued that the jury’s note asking iftflener “passed the two yellow posts” made it
clear that the jury was considering whetRetitioner tried to steal the power washer but
did not complete the offenseifise he did not make it off ghpremises.” (Resp. Ex. E.)
The Missouri Court of Appeals held that #vadence that Petitioner passed the registers
and headed toward the exit before he stapped was enough to show the completion of
the act of stealing, and therefore there was radl te instruct on attempted stealing.

State Postconviction Proceedings

Petitioner raised several grounds $tate postconvition relief, including his
federal habeas claim that defense couwsal ineffective for failing to cross-examine
Putnam to demonstrate tHetitioner did not go past thellpsv markers before he was

stopped by Putnam, thereby shiogvthat Petitioner did not ka the intent to steal the
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power washer. This was the only claiansed on appeal from the denial of
postconviction relief. (Resp. Ex. H.) Thus, ewiof Petitioner’s other claims raised in
his amended motion for postcoation relief is barred becauigey were not raised on
appeal from the denial of postconvictimief, and ineffective assistance of
postconviction appellate counsel has not beeognized as cause excuse such a
default. See Arnold v. Dormire, 675 F.3d 1082, 108Bth Cir. 2012)Hardinsv.

Wallace, No. 4:13-CV-820 CEJ,(®4 WL 5343327, at *2 (E.CMo. Oct. 20, 2014).

At an evidentiary hearinigeld on April 162010, on the mabin for postconviction
relief, defense counsel (who had approximately@drs of criminal trial experience) first
testified, with regard to the preserved glathat he did not remember the evidence
concerning “a yellow line,” which “could haveeen” a significant issufor the jury, but
that he did not think the state was claimihgt Petitioner “was outside the store.” A
recess was taken during which defense coursetwed the trial transcript. He then
acknowledged the note the jury sent askibgut “the yellow postand that his cross-
examination of Putnam did not highligiotthe jury whethewhen Petitioner was
stopped, he was inside or outside the yeloarkers. Defense counsel added, “[ijn my
reading of his testimony, til can’t figure out exactly wher [Petitioner] was.” (Resp.
Ex. K. at 6-13.) And, upoqguestioning by Petitioner’s pm®nviction counsel, defense
counsel testified that he thought tiadten Petitioner was stopped “he was past the
register, but inside the gate or close ® @gate,” but that based on a review of the
evidence no one could — or wdutave been able at trial toreally “pinpoint exactly

where [Petitioner] was at that pointldl. at 19.
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Specifically, with respect this cross-examination of Putnam on this issue,
defense counsel testified as follows: “I thithat by the time [Putnam] had gotten off the
stand, that it was unclear where exactly [Ratgir] was. And | don’t think that there was
— There was certainly nothing more tbatld be done from [Putnam] that put
[Petitioner] further into the store.ld. at 19-23. Defense counsel noted that the sole legal
issue in the case was whether Petitioner had thatito steal. He stated that whether
Petitioner had the intent to steal was “solbly issue. You can be inside the cash
registers, and if you have artent to steal, you're guilty.'1d. at 23. On June 4, 2010,
Petitioner testified by telephomieposition that he believed the outcome of the trial
would have been different alefense counsel highlightad cross-examination of
Putnam and in argument tcetjury, that Petitioner had natalked past the yellow posts
before he was stopped. (ReBEp. G., Doc. No. 23-1, at 39.)

The motion court noted that Petitionedha overcome the presumption that
applied that defense counsel’s decision natjoeach was a matter of trial strategy. The
court characterized defense counsel’s testiyras follows: “[Defense counsel] believed
that the issue of the yellow markers was aetermining factor [sic] for the jury’s
deliberation of [Petitioner’s] guilt. [Defensewtsel] testified thathe primary issue for
the jury was whether or not [Petitier] had the intent to stealld. at 77. The motion
court found that the decisiontim focus the jury’sttention on the yellow markers was a
matter of trial strategy, that defense courssetoss-examination tfie security officer

was not ineffective, and further, tHagtitioner was not thereby prejudicdd. at 77-78.



In affirming the motion court’s ruling onighclaim, the Missouri Court of Appeals
guoted Putnam'’s testimony alirect examination aboetitioner being “at the yellow
markers,” and that it was thereby establistied Petitioner had naompletely exited the
store, but had passed all points of sale, wieewas stopped. The appellate court held
that “[i]t stands to reason that if trisbunsel had cross-examined [Putnam] about
[Petitioner’s] location in the store, Putnavould have given theame information.
Therefore, the motion court correctly founatiPetitioner] was not prejudiced by trial
counsel’s failure to properly cross-examifPutnam].” (RespEx. J at 4.)

DISCUSSION

Standard of Review

Where a claim has been adjudicated onntieeits in state court, the Antiterrorism
and Effective Death Penalty Act of 1996 (“BBA”) provides that federal habeas corpus
relief cannot be granted unldase state court’s adjudication:

1) resulted in a decision that was congrto, or involvedan unreasonable
application of, clearly establish&@deral law, as determined by the
Supreme Court of the United States; or

2) resulted in a decision that was bdie®m an unreasonable determination
of the facts in light of the evahce presented in the State court
proceedings.

28 U.S.C. § 2254(d).

The “contrary to” clause isatisfied if a state court has arrived at a conclusion

opposite to that reaeld by the Supreme Court on a dissof law, orconfronts facts

that are materially indistinguishable frommedevant Supreme Court precedent but arrives

at the opposite result.ockyer v. Andrade, 538 U.S. 63, 73 (2003§rong v. Roper, 737
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F.3d 506, 510 (8th Ci2013). A state court “unreasonglalpplies” clearly established
federal law when it “identifies the correa\gerning legal principle from [the Supreme]
Court’s decisions but unreasonably applies fineciple to the facts of the prisoner’s
case.” Williamsv. Taylor, 529 U.S. 362, 413 (2000).

Trial Court’s Rejection of a Lesser-Included-Offense Instruction

As noted above, Petitioner argues thigtconstitutional rights were violated by
the trial court refusing his proffered insttion on the lesser included offense of
attempted stealing. The Eighth Circuit “hassistently held thahe failure to give a
lesser included offense instition in a noncapital caseredy, if ever, presents a
constitutional question.Dickerson v. Dormire, 2 F. App’x 695, 695 (8th Cir. 2001).

In order to grant federal habeas reljafcourt] would have to say that the

state courts’ action . .. was contrary to, or an unreasonable application of,

“clearly established Federal law, @stermined by the Supreme Court of

the United States.” 28 U.S.C. 852{d). The Supreme Court has never

held that due process requires gfming of lesser-included-offense

instructions in noncapital cases.”

Id. Thus this claim fails See Joseph v. Russell, No. 4:11CV00326 SNLJ, 2014 WL
1303645, at *4 (E.DMo. Mar. 31, 2014)Perry v. Seele, No. 4:07CV440 RWS, 2010
WL 427756, at *4 (E.D. Mo. Ae1, 2010) (“In noncapitadases there currently is no
constitutional requirement for lesseclmded offense instructions.”) (citir@Garney v.

Fabian, 487 F.3d 1094, 109Bth Cir. 2007)).

Assistance of Defense Counsel

To prevail on a claim of ineffective assiste of counsel, a habeas petitioner must

show that counsel’'s performance was defit, and that the deficient performance



prejudiced the defense&trickland v. Washington, 466 U.S. 668, 687 (1984). “The first
prong requires a showing ‘that counsel maders so serious that counsel was not
functioning as the counsel guaranteed tHerkant by the Sixth Amendment.” The
second prong requires a shagithat ‘there is a reasonable probability that, but for
counsel’s unprofessional errors, the resuthefproceeding would haleeen different.””
White v. Dingle, 757 F.3d 750, 752-53 (8th Cir. 2014) (quotiigckland, 466 U.S. at
687, 694).

For the first requirement of ti&rickland test, “the court must apply an objective
standard and determine whether, in lighalbthe circumstances, the identified acts or
omissions were outside thedei range of professionally epetent assistance, while at
the same time refraining from engaging in hindsight . .Ab&rnathy v. Hobbs, 748 F.3d
813, 816 (8th Cir. 2014) (citation omitted). €k is a “strong presystion that counsel’'s
conduct falls within the wide range fasonable professional assistancétinstall v.
Hopkins, 306 F.3d 601, 606 {8 Cir. 2002) (quotingrickland, 466 U.S. at 689).

Even if Petitioner satisfies the performamoeponent of the analysis, he is not
entitled to relief unless he can prove sufficient prejudigeckland, 466 U.S. at 694. To
do so, Petitioner must prove that “there reasonable probability &b, but for counsel's
unprofessional errors, the result of theqaeding would have been differentd. “A
reasonable probability is a probability saf@int to undermine confidence in the
outcome.” Id. “Taking AEDPA and3rickland together establishes a ‘doubly

deferential’ standard of review in 8 2254 esisof claims of ineffective assistance of

counsel. Abernathy, 748 F.3d at 817 (citation omitted).
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Here, although the witiss examination was not framed in terms of “trial
strategy,” the record supports the motion tsdmding that the decision not to further
cross-examine Putnam regaglithe yellow markers was iadt trial strategy and was not
ineffective. The record makes plain tdatense counsel reasonably did not believe it
mattered whether Petitioner had crossed tHewanarkers, and that no further cross-
examination of Putnam was likelo put Petitioner further inde the store. As such, the
state courts’ adjudication ofithclaim was not unreasonaltelight of the evidence at
trial and the postconviction heag. Petitioner offers no ewaice that a thorough cross-
examination of Putnam regarding Petitiongrisition when Putnam stepped in front of
him would have elicited anyfiormation beyond that eliciteon direct examination, as
the state appellate court observed.

Furthermore, Petitioner hast shown that such infmation would have been
sufficient to overcome the ewadce of Petitioner’s intent toestl the power washer. This
evidence included his suspicidoshavior before making for the exit of the store, and his
showing a clearly unrelated receipt to Rutmupon being stopped. Thus, Petitioner has
failed to show a reasonable probabilitatthad counsel cross- examined Putham
extensively about where in relation t@tyellow markers/line Petitioner was standing
when he was stopped with thapaid-for power washer, thesrdt of the trial would have
been different.See Reed v. Norman, No. 4:11CV1206 JCH, 2@ WL 1413536, at *2
(E.D. Mo. Apr. 11, 2014) (rejecting habeasifp@ner’s claim that consel was ineffective

in failing to cross examine a witness more thoroughly, ehiee petitioner failed to show



a reasonable probability that heaunsel done so, the result of the trial would have been
different).

CONCLUSION

The Court concludes that Petitionendt entitled to federal habeas relief.
Furthermore, the Court does not believe tleasonable jurists might find the Court’s
assessment of the proceduwakubstantive issues presented in this case debatable or
wrong, for purposes of issuing a Cediite of Appealability under 28 U.S.C.
§2254(d)(2). See Miller-El v. Cockrell, 537 U.S. 322, 337 (2003) (standard for issuing a
Certificate of Appealability) (citin@dack v. McDaniel, 529 U.S. 473, 484 (2000)).

Accordingly,

IT IS HEREBY ORDERED that the petition of James Randell for a writ of
habeas corpus BENIED.

IT IS FURTHER ORDERED that a Certificate of Appealability shall not issue
in this case.

A separate Judgment shall accamy this Memorandum and Order.

df.«—m’ C?
AUDREY G. FT_EISSIG
UNITED STATESDISTRICT JUDGE

Dated this 3% day of March, 2015.
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